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QUESTION PRESENTED 
In Michigan v. EPA, 135 S. Ct. 2699 (2015), this 

Court held that the Clean Air Act required EPA to 
consider costs before it could impose regulations on 
power plants. On remand, the D.C. Circuit refused to 
vacate the regulations EPA has imposed on power 
plants, even though EPA has still not made the statu-
torily required determination that, after considering 
costs, it is “appropriate and necessary” to regulate 
power plants. 42 U.S.C. § 7412(n)(1). The question 
presented, on which the circuits have split, is: 

When an agency promulgates a rule without any 
statutory authority, may a reviewing court leave the 
unlawful rule in place? 
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OPINIONS BELOW 
The opinion of the U.S. Court of Appeals for the 

D.C. Circuit (App. 1a–3a) is unreported. 

JURISDICTION 
The order of the court of appeals was entered on 

December 15, 2015. This Court has jurisdiction under 
28 U.S.C. § 1254(1). 

STATUTORY INVOLVED 
The relevant provisions of the Administrative Pro-

cedure Act and of the Clean Air Act are set forth in an 
appendix to this petition. App., infra, 4a (5 U.S.C. 
§ 706), 5a–6a (42 U.S.C. § 7412(n)(1)), & 6a–10a (42 
U.S.C. § 7607(d)(1) & (d)(9)).  
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INTRODUCTION 
It is a foundational principle of our constitutional 

system that the federal government is “one of enumer-
ated powers.” McCulloch v. Maryland, 4 Wheat. 316, 
405 (1819). That limitation extends to agencies too. 
Just as the federal government has only the authority 
granted it in the Constitution, so too federal agencies 
have only the authority granted them by Congress. 
Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208 
(1988) (“It is axiomatic that an administrative 
agency’s power to promulgate legislative regulations 
is limited to the authority delegated by Congress.”). 

So what happens when a federal agency promul-
gates a rule without first receiving authority from 
Congress? The answer should be clear: agency action, 
taken without any authority, cannot be left in place to 
have the effect of binding law. Instead, the agency it-
self, to say nothing of the reviewing courts, should rec-
ognize that the rule must be vacated. 

But here, EPA refused to retract and the D.C. Cir-
cuit refused to vacate EPA’s regulation, even after this 
Court held that EPA had overstepped its authority. In 
Michigan v. EPA, 135 S. Ct. 2699 (2015), this Court 
held that EPA had “strayed far beyond” any reasona-
ble interpretation of the Clean Air Act and that “[EPA] 
must consider cost—including, most importantly, cost 
of compliance—before deciding whether regulation is 
appropriate and necessary.” Id. at 2707, 2711. Despite 
the facts that both Congress and this Court have re-
quired EPA to consider costs before it may impose any 
regulation on power plants (including the Mercury 
and Air Toxics Standards Rule), and that EPA has not 
completed this step, the Rule remains in place. 
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The petition warrants this Court’s review for a 
number of reasons. For one, the D.C. Circuit’s decision 
conflicts with this Court’s decision in Michigan v. EPA 
and effectively thwarts it: this Court held that EPA 
must consider costs before it can regulate, yet EPA 
continues to regulate even though it still has not con-
sidered costs. For another, it conflicts with decisions 
of two other circuits—the Eighth and the Fifth—that 
have vacated agency actions taken in excess of statu-
tory authority. 

For yet another, the issue presented—whether a 
court must vacate an unauthorized agency action—is 
an issue of exceptional importance. It involves the in-
terpretation of two major federal statutes, specifically 
the judicial-review provisions of the Administrative 
Procedure Act (which the State petitioners believe 
governs and mandates vacating the regulation) and 
judicial-review provisions of the Clean Air Act (which 
EPA believes governs and allows courts to leave un-
authorized agency actions in place). It involves basic 
questions about constitutional limitations on agency 
authority. And it involves a question of administrative 
law that arises far more frequently in the D.C. Circuit 
than it does in other circuits, because the D.C. Circuit 
has exclusive jurisdiction over many agency actions, 
including national rules and regulations promulgated 
under at least six different statutes. 

Finally, this is a case of national importance, not 
just because it involves 39 States, but because EPA, 
an agency charged with administering (by its own 
count) 30 federal laws, believes that its lack of author-
ity does not bar it from imposing regulations on the 
Nation. This Court should grant review and reverse. 



4 

 

STATEMENT OF THE CASE 
In the Clean Air Act, Congress established a reg-

ulatory program (the National Emissions Standards 
for Hazardous Air Pollutants Program) to control 
“hazardous air pollutants” from stationary sources. 
Michigan v. EPA, 135 S. Ct. at 2704. Congress itself 
decided that “major sources” (those that emit certain 
quantities of one or more pollutants) must be regu-
lated, and that “area sources” must be regulated if 
they present a threat of adverse effects to human 
health or the environment warranting regulation. Id. 
at 2705; 42 U.S.C. § 7412(a)(1)–(2), (c)(1)–(3). 

Congress created a different, “unique” procedure 
for determining whether to apply this hazardous-air-
pollution program to power plants. Michigan v. EPA, 
135 S. Ct. at 2705. Under § 7412(n)(1), it required 
EPA to make a finding before it would have the au-
thority to regulate: “[i]f the Agency ‘finds . . . regula-
tion is appropriate and necessary after considering 
the results of [a health-hazards] study,’ it ‘shall regu-
late [power plants] under [§ 7412].’ ” Id. (quoting 
§ 7412(n)(1)(A)). 

After initially finding in 2000 that regulation was 
appropriate and necessary, and then reversing that 
finding in 2005, EPA in 2012 made the finding that 
such regulation was appropriate and necessary. Id. at 
2705; 77 Fed. Reg. 9304, 9308, 9311. In reaching this 
finding, “EPA concluded that ‘costs should not be con-
sidered’ when deciding whether power plants should 
be regulated under § 7412.” Id. at 2705. The same day 
it issued this finding, EPA promulgated the Mercury 
and Air Toxics Rule to establish emissions standards 
for power plants. Id. 
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Twenty-three States and other petitioners sought 
review of the Mercury Rule in the D.C. Circuit chal-
lenging, along with aspects of the Rule itself, EPA’s 
failure to consider costs when making the threshold 
decision whether it was appropriate to regulate at all. 
Sixteen States supported the Rule. The D.C. Circuit 
rejected all of the challenges to the Rule, including up-
holding EPA’s threshold decision not to consider costs. 
Id. at 2706; White Stallion Energy Ctr., LLC v. EPA, 
748 F.3d 1222, 1229 (D.C. Cir. 2014).  

In Michigan v. EPA, this Court reversed the D.C. 
Circuit’s decision on the costs issue. At the outset, this 
Court recognized that an agency’s actions must “ ‘be 
within the scope of its lawful authority.’ ” Id. (quoting 
Allentown Mack Sales & Serv., Inc. v. NLRB, 522 U.S. 
359, 374 (1998)). The Court explained that even under 
the “deferential standard” set out in Chevron U.S.A. 
Inc. v. Natural Resources Defense Council, Inc., 467 
U.S. 837 (1984), “ ‘agencies must operate within the 
bounds of reasonable interpretation.’ ” Id. at 2707 
(quoting Utility Air Regulatory Group v. EPA, 134 S. 
Ct. 2427, 2442 (2014)). This Court concluded that EPA 
exceeded its lawful authority: “EPA strayed far be-
yond those bounds when it read § 7412(n)(1) to mean 
that it could ignore cost when deciding whether to reg-
ulate power plants.” Id. The Court held that EPA 
“must consider cost—including, most importantly, 
cost of compliance—before deciding whether regula-
tion is appropriate and necessary.” Id. at 2711. This 
Court then “reverse[d] the judgment of the Court of 
Appeals for the D.C. Circuit and remand[ed] the cases 
for further proceedings consistent with this opinion.” 
Id. at 2712. 
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The D.C. Circuit did not immediately vacate the 
Rule. Instead, it called for briefing on whether it 
should vacate the Rule or remand without vacatur. Af-
ter briefing and oral argument, the D.C. Circuit issued 
an order leaving the Rule in place. Its explanation for 
its decision consisted of the following: 

[I]t is ORDERED that the proceeding be re-
manded to EPA without vacatur of the Mer-
cury and Air Toxics Standards final rule. See 
Allied-Signal, Inc. v. Nuclear Regulatory 
Commission, 988 F.2d 146, 150–51 (D.C. Cir. 
1993). In so doing, we note that EPA has rep-
resented that it is on track to issue a final 
finding under 42 U.S.C. § 7412(n)(1)(A) by 
April 15, 2016. [App. 2a–3a.] 

The 20 undersigned States accordingly asked the 
Chief Justice to stay application of the unauthorized 
Mercury Rule pending the filing of this petition. After 
calling for a response, the Chief Justice denied the 
stay application.  

In its response to the stay application, EPA never 
disputed that it lacked authority under § 7412(n)(1) to 
regulate power plants. EPA Mem. in Opp. 1–26. In-
stead, EPA argued that the Clean Air Act does not re-
quire courts to vacate unauthorized rules, id. at 9–10, 
that the Rule should be left in place because of “the 
Rule’s significant contributions to protecting public 
health and the environment,” id. at 3, and that a stay 
would have little practical effect because EPA will in 
the near future make a § 7412(n)(1) finding that does 
take into account the cost of the Rule, id. at 23. 
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REASONS FOR GRANTING THE PETITION 

I. The D.C. Circuit’s remand decision conflicts 
with Michigan v. EPA. 
The central point of this Court’s decision in Mich-

igan v. EPA was that EPA exceeded its statutory au-
thority by deciding it was appropriate to regulate 
power plants without considering the costs of such 
regulation:  

[A]gencies must operate within the bounds of 
reasonable interpretation. EPA strayed far 
beyond those bounds when it read § 7412(n)(1) 
to mean that it could ignore cost when decid-
ing whether to regulate power plants. [135 S. 
Ct. at 2707 (citations and quotation marks 
omitted).] 

This holding—that EPA went far beyond the 
bounds of the statute authorizing it to regulate power 
plants—necessarily means that EPA had no authority 
to impose the Mercury Rule as a regulation on power 
plants. “It is axiomatic,” after all, “that an administra-
tive agency’s power to promulgate legislative regula-
tions is limited to the authority delegated by Con-
gress.” Bowen v. Georgetown Univ. Hosp., 488 U.S. 
204, 208 (1988). As the D.C. Circuit itself previously 
explained (in an ironically named case), “EPA is a fed-
eral agency—a creature of statute. It has no constitu-
tional or common law existence or authority, but only 
those authorities conferred upon it by Congress. . . . 
Thus, if there is no statute conferring authority, a fed-
eral agency has none.” Michigan v. EPA, 268 F.3d 
1075, 1081 (D.C. Cir. 2001). 
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In the remand proceedings that followed this 
Court’s decision and in the stay application, the State 
petitioners have filed four briefs, and each of those 
briefs has explained that EPA lacked authority to reg-
ulate power plants because it had not yet completed a 
valid “appropriate and necessary” finding under 
§ 7412(n)(1). But in the three responsive briefs EPA 
has filed so far, EPA has yet to dispute this serious 
accusation that it is acting without any authority; it 
has yet to argue that it actually has authority to reg-
ulate power plants. It does not even deny that its de-
cision to leave the unauthorized regulation in place 
thwarts this Court’s decision in Michigan v. EPA. See 
EPA Mem. in Opp. 1–26.  

Certiorari is therefore warranted because the D.C. 
Circuit’s refusal to vacate the Rule conflicts with this 
Court’s decision and with its order for the D.C. Circuit 
on remand to act in a manner “consistent with this 
opinion.” Michigan v. EPA, 135 S. Ct. at 2712; see S. 
Ct. Rule 10(c); see also, e.g., Oklahoma Tax Comm’n 
v. Citizen Band Potawatomi Indian Tribe of Okla-
homa, 498 U.S. 505, 509 (1991) (granting certiorari “to 
resolve an apparent conflict with this Court’s prece-
dents”); United States v. Doe, 465 U.S. 605, 610 (1984) 
(granting certiorari “to resolve the apparent conflict 
between the Court of Appeals holding and the reason-
ing underlying this Court’s holding in Fisher”). 

II. The D.C. Circuit’s decision conflicts with the 
decisions of other circuits that have vacated 
agency rules imposed without authority. 
Other circuits have recognized that when EPA ex-

ceeds its authority, its actions cannot be left in place. 
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In Iowa League of Cities v. EPA, 711 F.3d 844 (8th 
Cir. 2013), the League challenged agency actions that 
imposed new regulatory requirements on water treat-
ment processes at municipally owned sewer systems. 
Id. at 854, 855. Relying on the Administrative Proce-
dure Act, specifically 5 U.S.C. § 706(2)(C), “the League 
ask[ed] [the Eighth Circuit] to find not only that the 
EPA’s actions are procedurally invalid [for failing to 
follow notice-and-comment requirements] but also to 
go one step further and set aside the rules as imposing 
regulatory requirements that surpass the EPA’s stat-
utory authority.” Id. at 855 (emphasis added).  

After concluding that EPA’s letters amounted to 
the promulgation of a regulation “because they have a 
binding effect on regulated entities,” id. at 863, the 
Eighth Circuit concluded that the APA required va-
cating particular rules not just on procedural grounds, 
id. at 875 (vacating a rule about bacteria mixing zones 
because EPA “bypassed notice and comment proce-
dures”) and at 876 (vacating a rule about “blending 
peak weather flows” because EPA failed to follow no-
tice and comment), but also because one of the rules 
exceeded EPA’s substantive authority. Setting the 
stage, the Eighth Circuit recounted the League’s ar-
gument: the rules should be “set aside . . . [as] in ex-
cess of statutory jurisdiction, authority, . . . or short of 
statutory right” and the Eighth Circuit should “find 
that the EPA exceeded its statutory authority under 
the [Clean Water Act].” Id. at 876 (quoting 5 U.S.C. 
§ 706(2)(C)). The Eighth Circuit concluded that “the 
blending rule clearly exceeds the EPA’s statutory au-
thority.” Id. at 877. Based on this conclusion, the 
Eighth Circuit proceeded, without needing to cite 
§ 706(2)(C) a second time, to the obvious conclusion: 
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“we vacate [the blending rule] as exceeding the EPA’s 
statutory authority.” Id. at 877, 878. The Eighth Cir-
cuit did not entertain any arguments about whether 
the unauthorized rule should be left in place because 
it would have beneficial effects. In the Eighth Circuit, 
then, agency actions taken in excess of statutory au-
thority must be vacated. 

The Fifth Circuit took the same approach in Amer-
ican Forest & Paper Association v. EPA, 137 F.3d 291 
(5th Cir. 1998). In that case, the Association chal-
lenged an EPA final rule “as exceeding EPA’s author-
ity under the [Clean Water Act].” Id. at 294. EPA con-
tended it could deny a state’s proposed program for 
permitting the discharge of pollutants “based on a cri-
terion—the protection of endangered species—that is 
not enumerated in [33 U.S.C. § 1342(b)].” Id. at 297. 
The Fifth Circuit rejected that conclusion: “Congress 
could have, but did not, grant EPA an analogous veto 
power to protect endangered species.” Id. at 298. After 
discussing and rejecting several arguments EPA of-
fered to suggest it did have authority, the Fifth Circuit 
vacated the rule. Id. at 299. The Fifth Circuit did not 
even see a need to cite any statute or case about judi-
cial review for the basic proposition that unauthorized 
agency actions must be vacated. Id. at 294 (“Because 
we agree that EPA lacked statutory authority, we 
grant the petition for review and vacate and remand 
the portion of the rule that imposes the consultation 
requirement . . . .”). 

If either the Eighth Circuit or the Fifth Circuit 
had been able to review the Mercury Rule, each would 
have vacated the Rule because it exceeded EPA’s stat-
utory authority.  
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EPA may attempt to distinguish these cases by 
pointing out that they do not involve the Clean Air 
Act. But these cases establish that a circuit split exists 
on the basic question of whether a court may leave an 
unauthorized agency action in place. And it is hard to 
see how a circuit split could arise under the Clean Air 
Act when the D.C. Circuit has exclusive jurisdiction 
under many of the Clean Air Act’s provisions. 42 
U.S.C. § 7607(b)(1).  

III. The petition raises an important question of 
administrative law and of the interpretation 
of two federal statutes—the Administrative 
Procedure Act and the Clean Air Act. 
In addition to its conflict with this Court’s prece-

dent and with the decisions of other circuits, the D.C. 
Circuit’s decision raises important questions of fed-
eral law. 

It is a fundamental principle of administrative 
law that agency actions taken without statutory au-
thority must be vacated. This principle is embodied in 
the central provision of the Administrative Procedure 
Act: “The reviewing court shall . . . hold unlawful and 
set aside agency action, findings, and conclusions 
found to be . . . in excess of statutory . . . authority.” 5 
U.S.C. § 706. In fact, this Court, specifically citing this 
language from § 706, has reiterated that “[i]n all cases 
agency action must be set aside . . . if the action failed 
to meet statutory, procedural, or constitutional re-
quirements.” Citizens to Pres. Overton Park, Inc. v. 
Volpe, 401 U.S. 402, 414 (1971) (emphasis added), ab-
rogated on other grounds by Califano v. Sanders, 430 
U.S. 99 (1977); see also FCC v. NextWave Personal 



12 

 

Commc’ns, Inc., 537 U.S. 293, 300 (2003) (“The Ad-
ministrative Procedure Act requires federal courts to 
set aside federal agency action that is ‘not in accord-
ance with law,’ 5 U.S.C. § 706(2)(A).”) (emphasis 
added). On remand, then, the only course of action 
available to the D.C. Circuit that was consistent with 
this Court’s mandate was to vacate the Rule. 

During remand proceedings and also when oppos-
ing the stay application in this Court, EPA has argued 
that the APA’s mandatory “shall” does not apply. In-
stead, EPA contends that a provision of the Clean Air 
Act that addresses judicial review, namely 42 U.S.C. 
§ 7607(d), replaces that command with permissive 
language. § 7607(d)(9) (“the court may reverse such 
action found to be . . . in excess of statutory jurisdic-
tion [or] authority”). 

At the outset, it is unclear how an agency that had 
no authority to regulate under the terms of the Clean 
Air Act itself—which requires EPA to complete a valid 
“appropriate and necessary” finding before it can reg-
ulate power plants—could use that statute as a shield 
to leave in place its rule, where the rule is not author-
ized by the statute in the first place.  

But even on EPA’s own terms, § 7607(d) does not 
apply to the issue under review here—EPA’s “appro-
priate” finding. Section 7607(d)(1) applies to “emission 
standard[s]” promulgated under § 7412(d). The deci-
sion whether it is “appropriate” to regulate is not an 
emission standard, as both EPA and its allies cor-
rectly conceded in their D.C. Circuit briefing. State et 
al. Respondents C.A. Resp. 4 n.2 (arguing that “the 
emissions standards themselves” are not at issue on 
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remand); EPA C.A. Resp. re Mot. to Govern 5–7 (ar-
guing that this Court’s decision was limited to the “ap-
propriate” finding and did not evaluate the technical 
substance of the emissions standards). A valid “appro-
priate” finding—a prerequisite EPA must satisfy be-
fore it is authorized to impose any emissions stand-
ards on power plants—is therefore not covered by 
§ 7607(d). 

Even if § 7607(d)(9) did apply, consider what ac-
cepting EPA’s argument would mean. The “may re-
verse” standard in § 7607(d)(9) applies not only to 
whether a decision is arbitrary and capricious. It also 
applies to agency actions that are contrary to the Con-
stitution. § 7607(d)(9)(B) (“contrary to constitutional 
right, power, privilege, or immunity”). If EPA is cor-
rect about what “may” means, then courts have the 
discretion to leave in place even unconstitutional 
agency actions—say, for example, an agency deciding 
whom to regulate based on the person’s race or reli-
gion.  

That cannot have been Congress’s intent. To the 
contrary, § 7607(d)(9)’s use of the word “may” does not 
eliminate a court’s obligation to follow the Constitu-
tion or other laws. In this context, where the statute 
is conferring on courts the power to review agency ac-
tions for the purpose of protecting the public, the word 
“may” means “shall.” See, e.g., United States v. 
Thoman, 156 U.S. 353, 359 (1895) (“It is familiar doc-
trine that, where a statute confers a power to be exer-
cised for the benefit of the public or of a private per-
son, the word ‘may’ is often treated as imposing a 
duty, rather than conferring a discretion.”); Gutierrez 
de Martinez v. Lamagno, 515 U.S. 417, 434 n.9 (1995) 
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(explaining that “ ‘shall’ and ‘may’ are ‘frequently 
treated as synonyms’ and their meaning depends on 
context” and that “ ‘[c]ourts in virtually every English-
speaking jurisdiction have held—by necessity—that 
shall means may in some contexts, and vice versa’ ”). 
The United States has made this argument itself a 
number of times. See, e.g., Arizona v. Inter Tribal 
Council of Arizona, Inc., 133 S. Ct. 2247, 2259 (2013) 
(“[T]he United States expressed the view that the 
phrase ‘may require only’ in § 1973gg–7(b)(1) means 
that the EAC ‘shall require information that’s neces-
sary, but may only require that information.’ ”); 
Smithmeyer v. United States, 147 U.S. 342, 357 
(1893). As applied here, the Court therefore must re-
verse to protect the public from EPA’s action taken in 
excess of its authority. And reading “may reverse” as 
mandatory would also be consistent with the D.C. Cir-
cuit’s observation in other cases that “ ‘the standard 
we apply is essentially the same under either Act,’ the 
CAA or the APA.” Delaware Dep’t of Natural Res. & 
Envtl. Control v. EPA, 785 F.3d 1, 11 (D.C. Cir. 2015); 
see also Davis Cnty. Solid Waste Mgmt. v. EPA, 101 
F.3d 1395, 1401 (D.C. Cir. 1996) (“We must vacate the 
1995 standards if they are ‘in excess of statutory ju-
risdiction, authority, or limitations, or short of statu-
tory right.’ ” (citing both 42 U.S.C. § 7607(d)(9)(C) and 
5 U.S.C. § 706(2)(C))), opinion amended on reh’g on 
other grounds, 108 F.3d 1454, 1460 (D.C. Cir. 1997).  

Indeed, even if Congress were to try to place an 
agency entirely outside the scope of judicial review 
(outside both § 706 and § 7607), this Court has previ-
ously recognized (and the D.C. Circuit has acknowl-
edged) that courts must always determine whether an 
agency was acting outside the scope of its statutory 
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authority: “ ‘Even where Congress is understood gen-
erally to have precluded review, the Supreme Court 
has found an implicit but narrow exception, closely 
paralleling the historic origins of judicial review for 
agency actions in excess of jurisdiction.” Aid Ass’n for 
Lutherans v. U.S. Postal Serv., 321 F.3d 1166, 1172–
73 (D.C. Cir. 2003) (emphasis added) (citing Leedom 
v. Kyne, 358 U.S. 184, 188 (1958)). And an agency ac-
tion taken in excess of its jurisdiction must be vacated. 

In any event, there is another command in play 
beyond the APA’s mandate. As this Court explained, 
Congress’s expressed intent in the Clean Air Act is 
that EPA may not regulate power plants unless it first 
considers the cost of doing so. Michigan v. EPA, 135 
S. Ct. at 2711 (“The Agency must consider cost—in-
cluding, most importantly, cost of compliance—before 
deciding whether regulation is appropriate and neces-
sary.”). Allowing the rule to remain in effect would be 
allowing EPA to regulate power plants without having 
first considered costs, and that directly contradicts 
Congress’s express intent. “[T]he court, as well as the 
agency, must give effect to the unambiguously ex-
pressed intent of Congress,” Chevron, U.S.A., Inc. v. 
Nat. Res. Def. Council, Inc., 467 U.S. 837, 842–43 
(1984) (emphasis added), and that means vacating the 
Rule.  

Certiorari is warranted to resolve these questions 
about the interpretation of the APA and the Clean Air 
Act. 
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IV. Whether the D.C. Circuit may leave an 
unauthorized agency action in place is an 
issue of exceptional importance because of 
its jurisdiction over many agency actions. 
Because of the outsized role the D.C. Circuit plays 

in administrative law, its conclusion that an unau-
thorized agency action may be left in place warrants 
review now, even apart from the circuit split already 
discussed. 

The D.C. Circuit has exclusive jurisdiction over 
many agency actions. To give just a few examples, it 
has exclusive jurisdiction over the following: 

• Actions of the EPA Administrator in promul-
gating standards, requirements, regulations, 
or rules under numerous provisions of the 
Clean Air Act, 42 U.S.C. § 7607(b)(1); 

• Regulations promulgated under the Compre-
hensive Environmental Response, Compensa-
tion, and Liability Act, 42 U.S.C. § 9613(a); 

• Appeals from decisions and orders of the Fed-
eral Communications Commission in 10 cate-
gories of cases, 47 U.S.C. § 402(b); 

• Actions of the Secretary of the Interior prom-
ulgating national rules or regulations pursu-
ant to certain provisions of the Surface Mining 
Control and Reclamation Act, 30 U.S.C. 
§ 1276(a)(1); 

• Actions of the EPA Administrator in promul-
gating regulations or requirements under the 
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Solid Waste Disposal Act, 42 U.S.C. 
§ 6976(a)(1). 

In short, the D.C. Circuit’s belief that unauthorized 
agency actions may be left in place will apply to regu-
lations not just by EPA, but also by the Secretary of 
the Interior, the Federal Communications Commis-
sion, and numerous other federal agencies. E.g., 30 
U.S.C. § 816(a)(1) (giving the D.C. Circuit concurrent 
jurisdiction over orders of the Federal Mine Safety 
and Health Review Commission); 15 U.S.C. 
§ 57a(e)(5)(B) (giving the D.C. Circuit concurrent ju-
risdiction over Federal Trade Commission rules defin-
ing deceptive acts or practices). 

Here, the D.C. Circuit decided to remand without 
vacating, apparently because it expects EPA “to issue 
a final finding under 42 U.S.C. § 7412(n)(1)(A)”—i.e., 
a finding that regulation is appropriate and neces-
sary—“by April 15, 2016.” App. 3a. So it left the un-
lawful, unauthorized Rule in place indefinitely, based 
on the hope that EPA will at some point in the fu-
ture—hopefully soon—complete the finding with a 
consideration of costs. 

The problem with this approach is that a proper 
appropriate-to-regulate finding is a prerequisite to 
imposing regulation, and EPA has never fulfilled that 
precondition. When it imposed the Mercury Rule in 
2012, it relied on a finding that intentionally disre-
garded the costs. Michigan v. EPA, 135 S. Ct. at 2705 
(“EPA concluded that ‘costs should not be considered’ 
when deciding whether power plants should be regu-
lated under § 7412.”). That means the Rule has been 
in place for over four years now, even though EPA 
never had authority to impose it in the first place.  
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It is no answer to this lack of authority to say that 
EPA “aims” and “intends” (as EPA put it in its remand 
briefing) to comply with the Clean Air Act at some 
point in the future by making a finding that considers 
costs. What other governmental entity could, in the 
absence of authority, impose a rule that binds private 
citizens? Imagine if a court did what EPA did. Imag-
ine if a federal court issued a permanent injunction 
when the court lacked jurisdiction. No reviewing court 
would leave that ultra vires injunction in place on the 
theory that the lower court might acquire jurisdiction 
at some point in the future. 

That situation directly parallels this one: like fed-
eral courts, federal agencies have limited authority. 
Bowen, 488 U.S. at 208. And just as courts cannot is-
sue permanent injunctions without first having au-
thority, here EPA lacks authority—still, to this day—
to regulate power plants because it has not yet ful-
filled the substantive precondition imposed by Con-
gress of considering costs. 

The only other reasoning suggested by the D.C. 
Circuit’s order is its citation to its own precedent, Al-
lied-Signal, Inc. v. U.S. Nuclear Regulatory Commis-
sion, 988 F.2d 146, 150 (D.C. Cir. 1993). In Allied-Sig-
nal, the agency failed to provide “a reasoned explana-
tion” for its rule, and the D.C. Circuit stated that “[a]n 
inadequately supported rule . . . need not necessarily 
be vacated.” Id. The court then set out a two-part test: 
“The decision whether to vacate depends on [1] the se-
riousness of the order’s deficiencies (and thus the ex-
tent of doubt whether the agency chose correctly) and 
[2] the disruptive consequences of an interim change 
that may itself be changed.” Id. at 150–51. The D.C. 
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Circuit has applied this test for years in instances 
where an agency has failed to adequately explain the 
basis for its administrative action. E.g., Milk Train, 
Inc. v. Veneman, 310 F.3d 747, 755 (D.C. Cir. 2002) 
(“[A]s the administrative record now stands, the court 
is unable to determine whether the Secretary’s inter-
pretation of the regulations was inconsistent with the 
plain language of the 2000 Appropriations Act, and as 
such, contrary to law.”); Heartland Reg’l Med. Ctr. v. 
Sibelius, 566 F.3d 193, 198 (D.C. Cir. 2009) (“When an 
agency may be able readily to cure a defect in its ex-
planation of a decision, the first factor in Allied-Signal 
counsels remand without vacatur.”); Black Oak En-
ergy, LLC v. FERC, 725 F.3d 230, 244 (D.C. Cir. 2013) 
(remanding without vacatur where there was a “fail-
ure of explanation”). 

Perhaps that approach has merit in instances 
where the agency had authority for its action but 
failed to adequately explain its reasoning, thereby 
making it difficult for a court to determine whether 
the action was arbitrary and capricious. Compare 
Checkosky v. SEC, 23 F.3d 452, 463 (D.C. Cir. 1994) 
(opinion of Silberman, J.) (“Since ‘courts cannot exer-
cise their duty of review unless they are advised of the 
considerations underlying the action under review,’ 
reviewing courts will often and quite properly pause 
before exercising full judicial review and remand to 
the agency for a more complete explanation of a trou-
bling aspect of the agency’s decision.”) (citation omit-
ted), with id. at 491 (opinion of Randolph, J.) (“Once a 
reviewing court determines that the agency has not 
adequately explained its decision, the [APA] requires 
the court—in the absence of any contrary statute—to 
vacate the agency’s action.”).  
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But leaving an agency rule in place cannot be jus-
tified when the agency has fully explained its reason-
ing and had that reasoning rejected by this Court in a 
decision that establishes the agency lacked authority 
to promulgate the rule in the first place. Indeed, ap-
plying the D.C. Circuit’s Allied-Signal test after a 
court has found a rule to be unauthorized essentially 
takes the stay analysis that would apply before judi-
cial review and inverts it—it ignores the factors relat-
ing to the likelihood of success (even though the regu-
lation has already been found to be unlawful) and fo-
cuses on the balance of equities of leaving the unlaw-
ful Rule in place (even though the party that acted un-
lawfully—EPA—should be the one bearing any risk of 
error). Even worse, its weighing of the equities is fo-
cused on only the “interim change,” Allied-Signal, 988 
F.2d at 150–51, and therefore ignores the most signif-
icant equitable fact in this case—that billions of dol-
lars have already been spent in an effort to meet the 
unauthorized Rule’s future compliance deadlines.  

V. Even if EPA eventually acquires authority 
by completing a valid finding, this issue will 
not be moot because it is capable of 
repetition yet evading review. 
EPA is likely to contend that this case will become 

moot if it completes a valid finding under § 7412(n)(1) 
that it is appropriate and necessary, considering costs, 
to regulate power plants, and that this new finding 
will justify the Mercury Rule that has been in place 
since 2012. But this case will not be moot because it is 
a situation that is capable of repetition yet evading re-
view. 
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The capable-of-repetition-yet-evading-review ex-
ception to the mootness doctrine arose in the context 
of administrative law. In fact, it arose in the context 
of a challenge to an agency action that would be in ef-
fect for only a short period (as here). Weinstein v. 
Bradford, 423 U.S. 147, 148–49 (1975) (explaining 
that the doctrine arose “because of the short duration 
of the Interstate Commerce Commission order chal-
lenged,” which meant “it was virtually impossible to 
litigate the validity of the order prior to its expira-
tion”); Southern Pacific Terminal Co. v. ICC, 219 U.S. 
498 (1911) (the first case to enunciate the exception). 
“A dispute falls into that [exception], and a case based 
on that dispute remains live, if ‘(1) the challenged ac-
tion [is] in its duration too short to be fully litigated 
prior to its cessation or expiration, and (2) there [is] a 
reasonable expectation that the same complaining 
party [will] be subjected to the same action again.’ ” 
Turner v. Rogers, 131 S. Ct. 2507, 2515 (2011) (alter-
ations in original) (quoting Weinstein, 423 U.S. at 
149).  

This situation meets both parts of the test. As to 
the first, the time period between when a lower court 
leaves an unauthorized regulation in place and when 
the agency is able correct its lack of authority will of-
ten be too short to be fully litigated prior to the correc-
tion. See Turner, 131 S. Ct. at 2515 (listing time peri-
ods up to two years as being sufficiently short to evade 
review). Here, for example, EPA says it will be able to 
correct its lack of authority in the four-month period 
from December 15, 2016 (when the D.C. Circuit de-
cided on remand not to vacate the unauthorized Rule) 
and April 15, 2016 (when EPA expects to have com-
pleted a valid § 7412(n)(1)(A) finding). That four-



22 

 

month duration is too short for review by this Court. 
This situation thus parallels the short-term adminis-
trative orders that gave rise to the doctrine in the first 
place. See S. Pac. Terminal Co., 219 U.S. at 515. 

The case satisfies the second part of the test as 
well, because there is a reasonable expectation that 
the same parties will be subject to the same action 
again. The 21 States that bring this petition are sub-
ject to all sorts of regulations imposed by EPA. EPA, 
by its own count, administers at least 30 federal stat-
utes, including the Atomic Energy Act, the Clean Air 
Act, the Comprehensive Environmental Response, 
Compensation, and Liability Act, the Endangered 
Species Act, the Federal Insecticide, Fungicide, and 
Rodenticide Act, the National Environmental Policy 
Act, the Nuclear Waste Policy Act, the Ocean Dump-
ing Act, the Oil Pollution Act, the Pollution Preven-
tion Act, the Resource Conservation and Recovery Act, 
the Safe Drinking Water Act, the Shore Protection 
Act, and the Toxic Substances Act. EPA, Laws and Ex-
ecutive Orders, http://www.epa.gov/laws-regulations/ 
laws-and-executive-orders.  

The petitioning States are subject to regulations 
under a number of these laws. In light of EPA’s posi-
tion in this case—that its lack of authority to regulate 
poses no obstacle to its continued imposition of regu-
lations—this type of unlawful agency action is capable 
of repetition. E.g., Nat. Res. Def. Council, Inc. v. EPA, 
595 F. Supp. 1255, 1263 (S.D.N.Y. 1984) (recognizing 
that even “when an administrative agency withdraws 
an order”—unlike here—“while still maintaining that 
the legal position is justified”—as here—“repetition is 
likely and the claim should not be considered moot”). 



23 

 

Indeed, there is even the possibility in this very case 
that EPA’s promised § 7412(n)(1) finding will exceed 
its authority under the Clean Air Act (by relying on 
co-benefits from regulating pollutants that are not 
hazardous air pollutants and that are therefore out-
side the scope of § 7412’s authorization to regulate 
emissions of certain enumerated hazardous air pollu-
tants). In short, review of this important issue of 
agency authority is not moot. 

CONCLUSION 
For these reasons, the petition should be granted. 
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United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

____________ 
No. 12-1100 

September Term, 2015 
EPA-77FR9304 

Filed On: December 15, 2015 
 

White Stallion Energy Center, LLC, 
Petitioner 

v. 
Environmental Protection Agency, 

Respondent 
------------------------------ 
American Academy of Pediatrics, et al., 

Intervenors 
------------------------------ 
Consolidated with 12-1101, 12-1102,  
12-1147, 12-1172, 12-1173, 12-1174,  
12-1175, 12-1176, 12-1177, 12-1178,  
12-1180, 12-1181, 12-1182, 12-1183,  
12-1184, 12-1185, 12-1186, 12-1187,  
12-1188, 12-1189, 12-1190, 12-1191,  
12-1192, 12-1193, 12-1194, 12-1195,  
12-1196 
 

BEFORE: Garland, Chief Judge; Rogers and Ka-
vanaugh, Circuit Judges 

 
O R D E R 

 
Upon consideration of the joint motion of Certain 

State and Industry petitioners to govern further pro-
ceedings, the motion of Tri-State Generation and 
Transmission Association Inc. to govern proceedings 
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on remand from the U.S. Supreme Court and supple-
ment thereto, the joint motion of the State, Local Gov-
ernment, and Public Health respondent-intervenors 
for remand without vacatur, the motion of respondent 
EPA to govern future proceedings, the motion of In-
dustry respondent-intervenors to govern future pro-
ceedings, the response of EPA to petitioners’ motions 
to govern future proceedings, the response of Certain 
State and Industry petitioners to motions to govern 
further proceedings of respondent and respondent-in-
tervenors, the response of Tri-State Generation and 
Transmission Association Inc. to motions to govern 
and the supplement thereto, the joint response of the 
State, Local Government, and Public Health respond-
ent-intervenors to State and Certain Industry peti-
tioners’ motions to govern, the consolidated response 
of Industry respondent-intervenors to petitioners’ mo-
tions to govern future proceedings, the response of the 
Utility Air Regulatory Group (“UARG”) to federal re-
spondent’s motion to govern future proceedings, the 
joint reply brief of the State, Local Government, and 
Public Health respondent-intervenors, the reply brief 
of Certain State and Industry petitioners in support 
of their joint motion to govern further proceedings, the 
reply of Tri-State Generation and Transmission Asso-
ciation Inc. and the supplement thereto, the reply of 
EPA in support of its motion to govern future proceed-
ings, the reply of Industry respondent-intervenors in 
support of their motion to govern future proceedings, 
and the oral arguments of counsel, it is 

ORDERED that the proceeding be remanded to 
EPA without vacatur of the Mercury and Air Toxics 
Standards final rule. See Allied-Signal, Inc. v. Nu-
clear Regulatory Commission, 988 F.2d 146, 150-51 
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(D.C. Cir. 1993). In so doing, we note that EPA has 
represented that it is on track to issue a final finding 
under 42 U.S.C. § 7412(n)(1)(A) by April 15, 2016. 

Pursuant to D.C. Cir. Rule 36, this disposition will 
not be published. The Clerk is directed to withhold the 
issuance of the mandate herein until seven days after 
resolution of any timely petition for rehearing or peti-
tion for rehearing en banc. See Fed. R. App. P. 41(b); 
D.C. Cir. Rule 41. 

Per Curiam 
 
FOR THE COURT: 
Mark J. Langer, Clerk 
 

BY:     /s/ 
Ken Meadows 
Deputy Clerk 
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1. 5 U.S.C. § 706 provides: 

Scope of review 
To the extent necessary to decision and when pre-
sented, the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statu-
tory provisions, and determine the meaning or ap-
plicability of the terms of an agency action. The re-
viewing court shall— 

(1) compel agency action unlawfully withheld or 
unreasonably delayed; and 

(2) hold unlawful and set aside agency action, find-
ings, and conclusions found to be— 

(A) arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law; 

(B) contrary to constitutional right, power, 
privilege, or immunity; 

(C) in excess of statutory jurisdiction, author-
ity, or limitations, or short of statutory right; 

(D) without observance of procedure required 
by law; 

(E) unsupported by substantial evidence in a 
case subject to sections 556 and 557 of this title 
or otherwise reviewed on the record of an 
agency hearing provided by statute; or 

(F) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the re-
viewing court. 
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In making the foregoing determinations, the court 
shall review the whole record or those parts of it cited 
by a party, and due account shall be taken of the rule 
of prejudicial error. 
 
 
2. 42 U.S.C. § 7412(n)(1) provides: 
 
(n) Other provisions 

(1) Electric utility steam generating units 

(A) The Administrator shall perform a study 
of the hazards to public health reasonably an-
ticipated to occur as a result of emissions by 
electric utility steam generating units of pol-
lutants listed under subsection (b) of this sec-
tion after imposition of the requirements of 
this chapter. The Administrator shall report 
the results of this study to the Congress 
within 3 years after November 15, 1990. The 
Administrator shall develop and describe in 
the Administrator’s report to Congress alter-
native control strategies for emissions which 
may warrant regulation under this section. 
The Administrator shall regulate electric util-
ity steam generating units under this section, 
if the Administrator finds such regulation is 
appropriate and necessary after considering 
the results of the study required by this sub-
paragraph. 

(B) The Administrator shall conduct, and 
transmit to the Congress not later than 4 
years after November 15, 1990, a study of 
mercury emissions from electric utility steam 
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generating units, municipal waste combustion 
units, and other sources, including area 
sources. Such study shall consider the rate 
and mass of such emissions, the health and 
environmental effects of such emissions, tech-
nologies which are available to control such 
emissions, and the costs of such technologies. 

(C) The National Institute of Environmental 
Health Sciences shall conduct, and transmit 
to the Congress not later than 3 years after 
November 15, 1990, a study to determine the 
threshold level of mercury exposure below 
which adverse human health effects are not 
expected to occur. Such study shall include a 
threshold for mercury concentrations in the 
tissue of fish which may be consumed (includ-
ing consumption by sensitive populations) 
without adverse effects to public health. 

 
3. 42 U.S.C.. § 7607 provides, in relevant part: 
 

*   *   *   *   * 
(d) Rulemaking 

 (1) This subsection applies to— 

(A) the promulgation or revision of any na-
tional ambient air quality standard under sec-
tion 7409 of this title, 

(B) the promulgation or revision of an imple-
mentation plan by the Administrator under 
section 7410(c) of this title, 
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(C) the promulgation or revision of any stand-
ard of performance undersection 7411 of this ti-
tle, or emission standard or limitation under 
section 7412(d) of this title, any standard under 
section 7412(f) of this title, or any regulation 
under section 7412(g)(1)(D) and (F) of this title, 
or any regulation under section 7412(m) or (n) 
of this title, 

(D) the promulgation of any requirement for 
solid waste combustion under section 7429 of 
this title, 

(E) the promulgation or revision of any regula-
tion pertaining to any fuel or fuel additive un-
der section 7545 of this title, 

(F) the promulgation or revision of any aircraft 
emission standard undersection 7571 of this ti-
tle, 

(G) the promulgation or revision of any regula-
tion under subchapter IV-A of this chapter (re-
lating to control of acid deposition), 

(H) promulgation or revision of regulations per-
taining to primary nonferrous smelter orders 
under section 7419 of this title (but not includ-
ing the granting or denying of any such order), 

(I) promulgation or revision of regulations un-
der subchapter VI of this chapter (relating to 
stratosphere and ozone protection), 
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(J) promulgation or revision of regulations un-
der part C of subchapter I of this chapter (relat-
ing to prevention of significant deterioration of 
air quality and protection of visibility), 

(K) promulgation or revision of regulations un-
der section 7521 of this title and test procedures 
for new motor vehicles or engines under section 
7525 of this title, and the revision of a standard 
under section 7521(a)(3)of this title, 

(L) promulgation or revision of regulations for 
noncompliance penalties under section 7420 of 
this title, 

(M) promulgation or revision of any regulations 
promulgated undersection 7541 of this title (re-
lating to warranties and compliance by vehicles 
in actual use), 

(N) action of the Administrator under section 
7426 of this title (relating to interstate pollu-
tion abatement), 

(O) the promulgation or revision of any regula-
tion pertaining to consumer and commercial 
products under section 7511b(e) of this title, 

(P) the promulgation or revision of any regula-
tion pertaining to field citations under section 
7413(d)(3) of this title, 

(Q) the promulgation or revision of any regula-
tion pertaining to urban buses or the clean-fuel 
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vehicle, clean-fuel fleet, and clean fuel pro-
grams under part C of subchapter II of this 
chapter, 

(R) the promulgation or revision of any regula-
tion pertaining to nonroad engines or nonroad 
vehicles under section 7547 of this title, 

(S) the promulgation or revision of any regula-
tion relating to motor vehicle compliance pro-
gram fees under section 7552 of this title, 

(T) the promulgation or revision of any regula-
tion under subchapter IV-A of this chapter (re-
lating to acid deposition), 

(U) the promulgation or revision of any regula-
tion under section 7511b(f) of this title pertain-
ing to marine vessels, and 

(V) such other actions as the Administrator 
may determine. 

The provisions of section 553 through 557 and section 
706 of Title 5 shall not, except as expressly provided 
in this subsection, apply to actions to which this sub-
section applies. This subsection shall not apply in the 
case of any rule or circumstance referred to in subpar-
agraphs (A) or (B) of subsection 553(b) of Title 5. 
 

*   *   *   *   * 
(9) In the case of review of any action of the Adminis-
trator to which this subsection applies, the court may 
reverse any such action found to be— 
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(A) arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law; 

(B) contrary to constitutional right, power, 
privilege, or immunity; 

(C) in excess of statutory jurisdiction, author-
ity, or limitations, or short of statutory right; or 

(D) without observance of procedure required 
by law, if (i) such failure to observe such proce-
dure is arbitrary or capricious, (ii) the require-
ment of paragraph (7)(B) has been met, and (iii) 
the condition of the last sentence of paragraph 
(8) is met. 

*   *   *   *   * 
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