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CORPORATE DISCLOSURE STATEMENTS
Pursuant to Supreme Court Rule 29.6, Industry Respondent-Intervenors provide
the following disclosure statements.
Calpine Corporation (“Calpine”) is a major U.S. power company which owns 84
primarily low-carbon, natural gas-fired and renewable geothermal power plants in operation or
under construction that are capable of delivering nearly 27,000 megawatts of electricity to
customers and communities in 18 U.S. States and Canada. Calpine’s fleet of combined-cycle
and combined heat and power plants is the largest in the nation. Calpine is a publicly traded
corporation, organized and existing under the laws of the State of Delaware. Its stock trades on
the New York Stock Exchange under the symbol CPN. Calpine has no parent company, and no
publicly held company has a 10 percent or greater ownership interest in Calpine.
Exelon Corporation (“Exelon”) owns Exelon Generation Company, LLC, which
owns or controls approximately 32,000 megawatts of generating facilities, and is engaged in the
generation and sale of electricity in wholesale and retail markets. Exelon is also engaged in the
purchase, transmission, distribution and sale of electricity through its regulated electric utility
subsidiaries, Baltimore Gas and Electric Company (“BGE”) of Baltimore, MD, Commonwealth
Edison Company (“ComEd”), of Chicago, IL, and PECO Energy Company (“PECO”), of
Philadelphia, PA. Together, BGE, ComEd and PECO own transmission and distribution systems
and serve approximately 6.7 million retail electric customers in central Maryland, northern
Illinois, and southeastern Pennsylvania. The company’s Constellation business unit provides
energy products and services to more than two million residential, public sector and business
customers. Exelon is a publicly-traded corporation, organized and existing under the laws of the
Commonwealth of Pennsylvania. Its stock trades on the New York Stock Exchange under the
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ticker symbol EXC. Exelon has no parent company, and no publicly-held company has a 10
percent or greater ownership interest in Exelon.
National Grid Generation, LLC (“National Grid Generation”) states that it is a
limited liability company organized under the laws of the State of New York that owns and
operates 50 natural gas- and oil-fired electric generating units capable of delivering
approximately 3,800 megawatts of electricity. All of the outstanding membership interests in
National Grid Generation LLC are owned by KeySpan Corporation. All of the outstanding
shares of common stock of KeySpan Corporation are owned by National Grid USA, a public
utility holding company with regulated subsidiaries engaged in the generation of electricity and
the transmission, distribution and sale of natural gas and electricity. All of the outstanding
shares of common stock of National Grid USA are owned by National Grid North America Inc.
All of the outstanding shares of common stock of National Grid North America Inc. are owned
by National Grid (US) Partner 1 Limited. All of the outstanding ordinary shares of National
Grid (US) Partner 1 Limited are owned by National Grid (US) Investments 4 Limited. All of the
outstanding ordinary shares of National Grid (US) Investments 4 Limited are owned by National
Grid (US) Holdings Limited. All of the outstanding ordinary shares of National Grid (US)
Holdings Limited are owned by National Grid plc. National Grid plc is a public limited
company organized under the laws of England and Wales, with ordinary shares listed on the
London Stock Exchange, and American Depositary Shares listed on the New York Stock
Exchange.
Public Service Enterprise Group Incorporated (“PSEG”) is a diversified energy
company whose family of companies distributes electricity to approximately 2.2 million
customers and gas to approximately 1.8 million customers in New Jersey and owns and operates
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approximately 12,000 megawatts of electric generating capacity concentrated in the Northeast.
PSEG owns a diverse fleet of generating units, including coal-fired units. PSEG is a publiclytraded New Jersey corporation. It has no parent companies and no publicly-held company holds
a 10 percent or greater ownership interest.
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Industry Respondent-Intervenors 1 participated as respondent-intervenors in the
proceedings below in the Court of Appeals for the District of Columbia Circuit and in the
Supreme Court to support the United States Environmental Protection Agency (“EPA”) against
challenges to the Mercury and Air Toxics Standards (“the Rule”), 2 which impose limits on
hazardous air pollutant emissions from large commercial coal- and oil-fired power plants.
Industry Respondent-Intervenors are engaged in the electric generation business. Collectively,
they own nearly 75 gigawatts of generation capacity, including coal, oil, gas, nuclear, wind,
solar, and other energy sources, some of which are subject to the Rule. For the reasons set forth
below, Industry Respondent-Intervenors oppose the application by twenty States to stay or enjoin
the Rule.
INTRODUCTION
A stay pending appeal is granted only under “extraordinary circumstances.”
Ruckelshaus v. Monsanto Co., 463 U.S. 1315, 1316-17 (1983) (Blackmun, J. in chambers). The
circumstances here are far from extraordinary. In Michigan v. EPA, 135 S. Ct. 2699 (2015), this
Court concluded that EPA must consider costs in determining whether it is “appropriate and
necessary,” under section 112(n)(1)(A) of the Clean Air Act, 42 U.S.C. § 7412(n)(1)(A), to
regulate emissions of hazardous air pollutants from power plants under section 112 of the Act,
id. § 7412. It remanded the case to the D.C. Circuit “for further proceedings consistent with
[the] opinion.” Michigan v. EPA, 135 S. Ct. at 2712. The D.C. Circuit has followed that

1

Industry Respondent-Intervenors are Calpine Corporation, Exelon Corporation, National
Grid Generation LLC, and Public Service Enterprise Group Incorporated.

2

National Emission Standards for Hazardous Air Pollutants From Coal- and Oil-Fired
Electric Utility Steam Generating Units and Standards of Performance for Fossil-FuelFired Electric Utility, Industrial-Commercial-Institutional, and Small IndustrialCommercial-Institutional Steam Generating Units, 77 Fed. Reg. 9304 (Feb. 16, 2012).
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direction properly and faithfully, considering the nature and extent of the flaw identified by this
Court, and selecting a remedy that allows EPA to correct its error expeditiously without
imposing unnecessary harm to the regulated community or the public at large.
On remand, the D.C. Circuit considered separate motions to govern filed by many
parties, including by a group comprised mostly of State petitioners (including Applicants), by
EPA, and by Industry Respondent-Intervenors. See Order, Docket No. 12-1100 (D.C. Cir. Dec.
15, 2015). With just a few small exceptions, electric power generators who originally challenged
the Rule did not seek vacatur of the Rule; only States and coal industry groups sought vacatur. 3
Industry Respondent-Intervenors opposed vacatur because of the severe disruption it would
cause to power generators and electricity markets, supporting their motion with unrebutted
declarations establishing the nature and extent of the disruption. 4
After hearing oral argument on the motions, the D.C. Circuit remanded the Rule
to EPA, without vacatur, in an order dated December 15, 2015 (“Remand Order”). See
Application Appendix A. Applying its well-established precedent in Allied-Signal, Inc. v. U.S.
Nuclear Reg. Comm’n, 988 F.2d 146 (D.C. Cir. 1993), the D.C. Circuit concluded that the Rule
should remain in effect while EPA complies with this Court’s direction to consider costs, among
other relevant factors, in deciding whether it is “appropriate” to regulate hazardous air pollution
3

Reply of Industry Respondent Intervenors in Support of Its Motion to Govern Future
Proceedings, Document No. 1582027 at 3-5, Docket No. 12-1100 (D.C. Cir. filed Nov. 4,
2015) (noting that Oak Grove Management Company LLC, operator of a 1.6 gigawatt
power plant, White Stallion Energy Center, LLC, a prospective industry entrant who had
proposed a new coal-fired power plant, and Tri-State Generation and Transmission, LLC
(“Tri-State”), owner of less than two gigawatts of generation capacity, had joined in the
request for vacatur). Tri-State primarily sought relief for one emission limitation for one
small plant. Tri-State’s Reply, Document No. 1581995 at 3, Docket No. 12-1100 (D.C.
Cir. filed Nov. 4, 2015).

4

Motion of Industry Respondent Intervenors to Govern Future Proceedings, Document
No. 1574838 at 11-19, Docket No. 12-1100 (D.C. Cir. motion filed Sept. 24, 2015).

2

emissions from power plants. See Remand Order. EPA represented in its motion that it
anticipated completing its determination by April 15, 2016. The Remand Order was unanimous,
even though the panel had originally split on the issue ultimately decided by this Court. See
White Stallion Energy Center, LLC v. EPA, 748 F.3d 1222, 1258-59 (D.C. Cir. 2014)
(Kavanaugh, J. dissenting). 5
Consistent with its representation to the Court of Appeals, on December 1, 2015,
EPA published a proposed finding under section 112(n) that it is necessary and appropriate to
regulate power plants under section 112 after including consideration of cost. 6 EPA’s proposal
carefully addressed consideration of cost using several different approaches, including methods
going beyond the minimum required by this Court. The public comment period on that proposal
has closed. Unless the public comments demonstrate that EPA should modify its proposal, EPA
will soon issue a final finding that it is necessary and appropriate to regulate power plants’
emissions of toxic pollutants after consideration of costs and will thereby remedy the deficiency
that this Court identified in EPA’s 2012 finding supporting the Rule.
In effect since April 2012, with compliance requirements that took effect in April
2015, the Rule has been in place for nearly four years. Yet until now, Applicants have never
asked the D.C. Circuit or this Court to stay the Rule. No doubt encouraged by this Court’s stay
of the Clean Power Plan, 7 Applicants now seek to stay the Rule until their not-yet-filed petition

5

The D.C. Circuit panel previously had unanimously upheld the Rule in all other respects.
White Stallion Energy Center, 748 F.3d at 1229.

6

Supplemental Finding That it is Appropriate and Necessary to Regulate Hazardous Air
Pollutants From Coal- and Oil-Fired Electric Utility Steam Generating Units, Proposal,
80 Fed. Reg. 75,025 (Dec. 1, 2015).

7

West Virginia, et al. v. EPA, et al., No. 15A773, S. Ct. Order Feb. 9, 2016.
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for writ of certiorari of the Remand Order is resolved, or until EPA finalizes its supplemental
finding on remand.
Applicants’ request is fundamentally flawed in at least two respects. First, they
ask for a stay of the Rule, but invoke authority to stay the Remand Order pending a petition for
writ of certiorari. Staying the Remand Order would, in fact, leave the Rule in place, while
staying the Rule would only serve to create confusion for the industry. Second, Applicants
conflate the question already decided by this Court in Michigan with the question that has not yet
been decided and would be addressed on certiorari: whether the D.C. Circuit erred in applying
the Allied-Signal test and remanding the Rule without vacatur. Applicants cannot show either
that this Court is likely to grant certiorari on the Remand Order, or that Applicants have a “fair
prospect” of prevailing on the merits.
Applicants also have failed to demonstrate that a stay (or an injunction) is
necessary to spare them from irreparable harm, or indeed any harm at all. States are not directly
regulated by the Rule, nor does the Rule impose new regulatory obligations on the States. On
this ground alone, their Application should be denied. Moreover, any stay would cause
substantial harm to the electric generation industry, as well as to its pollution control suppliers.
It is not a coincidence that there are no commercial power generators among the Applicants.
Finally, as an alternative to the stay, Applicants seek an injunction blocking the
Rule. Having failed to meet the requirements for a stay, their request for an injunction also
necessarily fails. Applicants have no “indisputably clear” right to relief and no injunction is
necessary to protect the Court’s jurisdiction. As with a stay, an injunction would harm the
electric generation industry.
The Court should deny the application.

4

REASONS TO DENY THE APPLICATION TO STAY OR ENJOIN THE RULE
PENDING A PETITION FOR WRIT OF CERTIORARI
I.

APPLICANTS HAVE NOT DEMONSTRATED ANY OF THE PREREQUISITES
FOR A STAY.
A.

Applicants Ask To Stay The Rule But Rely On The Standard And Authority
To Stay The Remand Order.
There is a fundamental disconnect between the relief that Applicants seek and the

authority on which they rely for that relief. Applicants ask this Court to stay the Rule. However,
they invoke as authority for the stay 28 U.S.C. § 2101(f), which authorizes the Court to stay a
“final judgment or decree” entered by a lower court that is subject to review by this Court on writ
of certiorari. 28 U.S.C. § 2101(f) (“In any case in which the final judgment or decree of any
court is subject to review by the Supreme Court on writ of certiorari, the execution and
enforcement of such judgment or decree may be stayed for a reasonable time to enable the party
aggrieved to obtain a writ of certiorari from the Supreme Court.”) (emphasis added).
Nothing on the face of section 2101(f) authorizes a stay of the Rule. The only
“final judgment or decree” that could now be put before this Court is the Remand Order.
Applicants do not ask this Court to stay the Remand Order. In fact, if the Remand Order were
stayed, the Rule would remain in place. Instead, Applicants request a stay of the Rule, and only
until EPA either finalizes its proposed finding that regulation is appropriate and necessary
(which EPA intends to do by April 15, 2016), or until the Court resolves Applicants’ not-yetfiled petition for writ of certiorari. See Application at 15; see also Application at 14.
Applicants’ request for relief is ambiguous, but the most logical way to read their request in the
current context is that they seek a stay until the earlier of these two events. Yet, even if the
Court were to stay the Rule for a limited period, that stay could create confusion about the status

5

of the administrative proceedings on remand, causing uncertainty for the industry that is harmful
and unnecessary.
Undeterred by these impediments, Applicants ask for a stay of the Rule and apply
the standard for a stay of the Remand Order pending a petition for writ of certiorari. Under that
standard, they must demonstrate: “(1) a reasonable probability that four Justices will consider the
issue sufficiently meritorious to grant certiorari; (2) a fair prospect that a majority of the Court
will vote to reverse the judgment below; and (3) a likelihood that irreparable harm will result
from the denial of a stay.” Hollingsworth v. Perry, 558 U.S. 183, 190 (2010). Even when these
first three prongs are met, however, a stay will not automatically issue. Philip Morris USA Inc.
v. Scott, 131 S. Ct. 1, 4-5 (2010) (Scalia, J., in chambers). The Court must also “balance the
equities and weigh the relative harms to the applicant and to the respondent.” Hollingsworth,
558 U.S. at 190; see also Philip Morris, 131 S. Ct. at 4 (“[S]ound equitable discretion will deny
the stay when a decided balance of convenience weighs against it.” (internal quotations
omitted)); Nken v. Holder, 556 U.S. 418, 426 (2009) (in considering a stay, courts ask whether
the stay will “substantially injure the other parties interested in the proceeding” and “where the
public interest lies”).
Supreme Court Rule 23 imposes an additional requirement that the party seeking
a stay first seek the relief it requests in the lower court. Sup. Ct. R. 23.2, 23.3. Only in “the most
extraordinary circumstances” will the Court consider an application in which the party failed to
seek relief in the lower court. Sup. Ct. R. 23.3. Applicants have not asked the D.C. Circuit to
stay the Rule, or even to stay its Remand Order, and this case is not among the “most
extraordinary circumstances” that would excuse their failure to do so. On this ground alone, the
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Court should deny the Application. In addition, Applicants have failed to demonstrate any of the
other prerequisites for a stay.
B.

Applicants Have Failed To Demonstrate A Reasonable Likelihood That
Certiorari Will Be Granted And That They Will Prevail On The Merits.
Applicants conflate what this Court already has decided—that it was unreasonable

for EPA not to have considered costs in evaluating whether it was “appropriate” to regulate
power plants under section 112—with what this Court would decide on certiorari—whether in
remanding the Rule to EPA to address the deficiency in its finding, the D.C. Circuit should also
have vacated the Rule. See Application at 5-6. They frame the issues as: whether this Court
would likely grant certiorari on whether EPA’s interpretation of “appropriate” in section
112(n)(1)(A) was reasonable, and whether there was a “fair prospect” the Court would find that
interpretation unreasonable. Id. Of course, this Court in Michigan already determined that
EPA’s statutory interpretation was unreasonable. But that question would not be before the
Court on a petition for certiorari of the Remand Order. Instead, Applicants must show that there
is a “reasonable probability” that this Court would grant certiorari to review the Remand Order,
and that there is a “fair likelihood” that a majority of the Justices would overturn the D.C.
Circuit’s decision, after thorough briefing and argument, to leave the Rule in effect during
remand. They cannot satisfy either factor.
1.

The Court is Unlikely to Grant Certiorari to Review the Remand Order.

Applicants do not attempt to show that this Court is likely to grant certiorari, and
in fact the Court seems unlikely to do so. Applicants previously invited this Court to vacate the
Rule. See Brief for Petitioners State of Michigan, et al., Sup. Ct. Docket Nos. 14-46, 14-47, 1449 at 5, 48; see also Opening Brief of Petitioner the National Mining Association, Sup. Ct.
Docket Nos. 14-46, 14-47, 14-49, at 45. Petitioner Utility Air Regulatory Group asked for a
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suspension of all future compliance deadlines in the Rule to accommodate power plants that had
received extensions. Reply Brief of Petitioner Utility Air Regulatory Group, et al., Sup. Ct.
Docket Nos. 14-46, 14-47, 14-49, at 13. Yet, this Court opted not to grant those explicit requests
for relief. Nor did the Court direct the D.C. Circuit to vacate the Rule, instead remanding to the
D.C. Circuit “for further proceedings consistent with [the] opinion.” Michigan v. EPA, 135 S.
Ct. at 2712. The implication is that the Court consigned the fact-sensitive decision on remedy to
the D.C. Circuit.
Applicants offer no new reason for this Court to mandate vacatur today, when it
declined to do so last June. In fact, the only relevant developments since the Court’s decision are
EPA’s formal proposal of a supplemental finding and EPA’s affirmation to the D.C. Circuit
(memorialized in the Remand Order) that EPA expects to finalize that proposal in April 2016.
These developments only lend further support to the D.C. Circuit’s decision to remand without
vacatur.
In reaching that decision, the D.C. Circuit applied its well-established AlliedSignal test and evaluated (1) “the seriousness of the [Rule’s] deficiencies (and thus the extent of
doubt whether the agency chose correctly),” and (2) “the disruptive consequences of an interim
change that may itself be changed.” Allied-Signal, 988 F.2d at 150-51 (citation omitted); see
Remand Order. The D.C. Circuit has employed that test for more than two decades to determine
the proper remedy in a variety of contexts where an agency has erred, including when an agency
has failed to make a prerequisite finding required by statute. See, e.g., Sugar Cane Growers Coop. of Florida v. Veneman, 289 F.3d 89, 97-98 (D.C. Cir. 2002) (declining to vacate action even
though agency failed to make four prerequisite findings required by statute, including a finding
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regarding cost). This Court has never taken issue with the D.C. Circuit’s long-standing
application of the Allied-Signal factors.
It is particularly unlikely that four Justices would find this case to be an
appropriate vehicle for reviewing the propriety of the D.C. Circuit’s use of the Allied-Signal
standard to evaluate the proper remedy from an agency error. The Court contemplated that EPA
would have an opportunity to reconsider its finding, taking cost into account. Michigan v. EPA,
135 S. Ct. at 2711 (“It will be up to the Agency to decide (as always, within the limits of
reasonable interpretation) how to account for cost.”). The Court’s opinion contained neither a
direct instruction to vacate the Rule nor an unavoidable implication that vacatur was required. 8
This Court did not constrain in any way the intrinsic discretion of every court to fashion an
appropriate remedy, even when addressing activity that violates a statute. See, e.g., Weinberger
v. Romero-Barcelo, 456 U.S. 305, 313 (1982) (“The grant of jurisdiction to ensure compliance
with a statute hardly suggests an absolute duty to do so under any and all circumstances, and a
federal judge sitting as chancellor is not mechanically obligated to grant an injunction for every
violation of law.”); Winter v. Natural Resources Defense Council, Inc., 555 U.S. 7, 32 (2008)
(“An injunction is a matter of equitable discretion; it does not follow from success on the merits
as a matter of course.”); see also Nken, 556 U.S. at 433-34 (“‘A stay is not a matter of right, even
if irreparable injury might otherwise result.’ It is instead ‘an exercise of judicial discretion,’ and
‘[t]he propriety of its issue is dependent upon the circumstances of the particular case.’” (quoting
Virginian R. Co. v. United States, 272 U.S. 658, 672-73 (1926))).
Given this intrinsic discretion, the D.C. Circuit’s well-established Allied-Signal
test, and the absence of any constraining instruction from this Court, the D.C. Circuit’s decision
8

Applicants did not petition this Court for rehearing to ask the Court to vacate the Rule.
See Sup. Ct. R. 44.
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was foreseeable (even predictable). It is unlikely that the Court would want to review the D.C.
Circuit’s exercise of its discretion in the proceedings on remand from this Court.
Moreover, it is unlikely that four Justices would vote to grant certiorari to review
the Remand Order when the case would become moot as soon as EPA issues its supplemental
finding in a matter of weeks. 9 When EPA completes its action on its proposed supplemental
finding, the status of the Rule for the four-month period between the Remand Order and EPA’s
action will no longer be a relevant controversy. With no petition for writ of certiorari from the
Remand Order yet filed, there is essentially no chance that a petition would be fully briefed and
ready for the Court’s consideration before EPA takes a final action on its proposed supplemental
finding. The Court seems unlikely to afford a place on its crowded docket to a case that will not
survive the briefing schedule.
2.

Applicants are Unlikely to Succeed on the Merits.

Applicants have also failed to demonstrate a “fair prospect” that a majority of the
Court would reverse the Remand Order. In effect, Applicants’ argument seems to be that after
Michigan v. EPA, the D.C. Circuit had a ministerial duty to vacate the Rule, and the D.C. Circuit
failed to execute that duty. Presumably on this basis, Applicants go so far as to suggest that this
Court need not apply its framework for analyzing requests for stays pending review. Application
at 8 (“Indeed, the stay analysis itself should be unnecessary…”). The D.C. Circuit correctly
rejected their argument.
First, four Justices dissented in Michigan and recognized the many ways that EPA
had considered costs in developing the regulation. Michigan, 135 S. Ct. at 2725-26 (Kagan, J.,

9

Recognizing that the issue on which they seek review will be moot, Applicants suggest
that this case presents an issue that is capable of repetition evading review. Application
at 14. They offer no support for this assertion.
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dissenting). This suggests that at least half of the Court would not find it either unreasonable or
unlawful for the D.C. Circuit to have left the Rule in place while EPA reconsidered its
“appropriate” determination, taking into account costs and other factors.
Also, Applicants are unlikely to succeed on the merits because their argument
rests squarely on the notion that this Court’s decision in Michigan v. EPA deprived the D.C.
Circuit of any equitable power to fashion a remedy. As discussed above, this position runs
headlong into the Court’s decision not to vacate the Rule or to direct the D.C. Circuit to do so,
the D.C. Circuit’s well-established precedent to apply a fact-specific equitable test to fashion an
appropriate remedy, and the many circumstances in which courts retain and apply equitable
powers even in the face of a statutory violation. Section I.B.1 supra. 10
Applicants are not entitled to a stay of the Rule as a matter of right. See Nken,
556 U.S. at 433-34. None of the authorities that Applicants offer suggest otherwise. Applicants
argue that language in the Administrative Procedure Act requires vacatur (Application at 8
(citing 5 U.S.C. § 706(2)), but the Clean Air Act expressly supersedes that provision. 42 U.S.C.
§ 7607(d)(1). Under the Clean Air Act, the D.C. Circuit has authority to “reverse” EPA’s
adoption of the Rule, but the statute does not mandate the court vacate the Rule on remand. Id.
§ 7607(d)(9).
Applicants urge this Court to adopt a rigid and unreasonable rule that would
require that a lower court vacate essentially all agency actions found to be in error, regardless of
whether the error can readily be remedied and regardless of the consequences. It is clear that the
Court in Michigan v. EPA endorsed EPA’s authority to regulate, provided EPA considers the
10

This is not a case where the D.C. Circuit has violated a clear order or pronouncement of
law issued by the Supreme Court. Thus, Applicants’ citations to Jaffree v. Board of
School Commissioners of Mobile County, 459 U.S. 1314 (1983) (Powell, J. in chambers)
and Pacileo v. Walker, 446 U.S. 1307 (1980) (Rehnquist, J., in chambers) are unavailing.
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relevant factors in making its determination that regulation is “appropriate.” 135 S. Ct. at 2711.
The Clean Air Act clearly compels EPA to conduct a study of the public health impacts from
hazardous air pollutant emissions from power plants and, after considering the results of that
study, to regulate those emissions if it is “appropriate and necessary.” 42 U.S.C. § 7412(n)(1)(A)
(“The Administrator shall perform a study…” and “shall regulate electric utility steam generating
units under [section 7412], if the Administrator finds such regulation is appropriate and
necessary after considering the results of the study…”). EPA can correct the deficiency in the
regulatory process through which it exercised this clear authority, and it is acting swiftly to do
so. 11
C.

Applicants Have Not Demonstrated A Likelihood Of Irreparable Harm.
Applicants also must show that they would suffer irreparable harm in the absence

of a stay. Rubin v. United States, 524 U.S. 1301, 1301 (1998) (Rehnquist, J., in chambers) (“An
applicant for stay first must show irreparable harm if a stay is denied.” (emphasis added)).
Incorrectly stating that the first two factors are dispositive (Application at 7), Applicants have
failed to show any likelihood of irreparable harm pending a decision on a petition for writ of
certiorari. The absence of a showing of irreparable harm alone requires that the Application be
denied. See Ruckelshaus v. Monsanto, 463 U.S. at 1317 (“An applicant’s likelihood of success
on the merits need not be considered, however, if the applicant fails to show irreparable injury
from the denial of the stay.”).
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Applicants cite Bowen v. Georgetown University Hospital, 488 U.S. 204 (1988) and Solid
Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S. 159
(2001) (Application at 6), but neither case is helpful. Those cases involve review of rules
where the agency could never address the identified defect because the statute simply
provided the agency with no authority whatsoever to promulgate the rule. They did not
involve a circumstance where the agency merely had failed to consider a relevant factor
in its rulemaking process.
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The Rule requires large commercial coal- and oil-fired electric generation units to
meet uniform federal emissions standards for hazardous air pollutants. Applicants are twenty
States, none of which is regulated by the Rule. States have no compliance obligations under the
Rule. They will incur no material costs as a result of the Rule. They do not operate power plants
and have made no investments that would be affected by a stay of the Rule. Applicants do not
even claim any direct harm to States. Applicants therefore cannot demonstrate they are likely to
suffer irreparable harm in the absence of a stay pending appeal. See id. at 1316-17 (“An
applicant for a stay ‘must meet a heavy burden of showing not only that the judgment of the
lower court was erroneous on the merits, but also that the applicant will suffer irreparable injury
if the judgment is not stayed pending his appeal.’” (quoting Whalen v. Roe, 423 U.S. 1313, 1316
(1975) (Marshall, J., in chambers)) (emphasis added)).
Applicants’ claim to harm is limited to the conclusory and unsupported claim that
power generators and, by extension, their customers, would be harmed without a stay. First,
Applicants complain that costs that power generators have already incurred to comply with the
Rule constitute irreparable harm. Application at 9. Costs already spent or irretrievably
committed would not be avoided if a stay were granted and so cannot justify a stay. 12
In reality, nearly all of the capital costs associated with the Rule have already
been incurred or contractually committed. See Declaration of James E. Staudt, Ph.D., CFA ¶¶ 3,
15 (attached hereto and to Industry Respondent-Intervenors’ Motion to Govern below as
Exhibit 1, with attachments) (“Staudt Declaration”). Electric generators base investment
12

Applicants’ reliance on Philip Morris, 131 S. Ct. at 4 is misplaced. Application at 9. In
Philip Morris, applicants sought relief from a judgment requiring them to pay $241
million to fund a smoking cessation program. They apparently had not yet incurred the
fees associated in establishing the fund, nor had a “substantial portion” of the fund been
expended before their appeal could be adjudicated. Philip Morris, 131 S. Ct. at 4.
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decisions on long-term operational plans, and therefore investment decisions made to comply
with the Rule were made long before the April 2015 compliance deadline. Any harm arising
from those commitments has already occurred and would not be avoided even by a permanent
stay, much less the stay requested here.
Second, Applicants contend that power generators suffer irreparable harm from
the ongoing costs of compliance with the Rule: operating pollution controls and complying with
monitoring, reporting, and recordkeeping requirements. Application at 9-10. They presented
this argument to the D.C. Circuit to support vacatur, but offered no evidence below—and offer
no evidence here—of the estimated savings from a temporary stay of the Rule. In any case,
these costs would be avoided only for the short time until EPA takes final action on its proposed
determination that it remains “appropriate” to regulate power plants under section 112.
Moreover, the D.C. Circuit was presented with evidence that actual total annual compliance
costs, including sunken capital costs, are less than one-quarter of EPA’s 2012 total cost estimate.
The actual annual non-capital costs, the only costs that could be avoided by a stay, are only about
one-tenth of EPA’s 2012 total cost estimate. See Staudt Declaration ¶¶ 5, 12, 14, 15.
Applicants’ claims of harm are particularly suspect in light of the fact that neither
Applicants nor any other party sought a stay of the Rule in the D.C. Circuit or from this Court
prior to the decision in Michigan v. EPA. After this Court remanded the case to the D.C. Circuit,
Applicants requested vacatur of the Rule, but still never asked for a stay. 13 And although the
D.C. Circuit entered its Remand Order on December 15, 2015, Applicants waited more than two
months before filing the Application. This delay “vitiates much of the force of [Applicants’]
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Joint Motion to Govern Further Proceedings, Document No. 1574809, Docket No. 121100 (D.C. Cir. motion filed Sept. 24, 2015).
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allegations of irreparable harm.” Beame v. Friends of the Earth, 434 U.S. 1310, 1313 (1977)
(Marshall, J., in chambers).
D.

The Considerable Harm To Industry From A Stay Of The Rule Outweighs
Any Considerations Supporting A Stay.
Staying the Rule is particularly inappropriate because it would result in

considerable disruption to Industry Respondent-Intervenors and other members of the power
generation sector. Industry Respondent-Intervenors have consistently supported the Rule, and
even industry members who opposed the Rule did not ask the D.C. Circuit to vacate the Rule on
remand to EPA. 14 Among those who did not join in a request for vacatur were most of the
electric generators who were petitioners in the proceedings below, including FirstEnergy
Generation Corporation, with a generation profile of approximately 17 gigawatts, and the Utility
Air Regulatory Group, a trade association representing many large power generators. 15 Even
Tri-State, which initially asked the D.C. Circuit to suspend the Rule’s future compliance
deadlines for the “small number of plants” that had obtained extensions of time to comply with
the Rule, Tri-State’s Reply, Document No. 1581995 at 1, Docket No. 12-1100 (D.C. Cir. filed
Nov. 4, 2015), withdrew that request, acknowledging that “some and perhaps even most of the
plants with future compliance deadlines have already made irrevocable commitments to install
controls or shut down by April 2016 and might not have an interest in having the MATS
compliance obligations suspended,” id. at 2. 16

14

See supra note 3.
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EPA’s Response to Petitioners’ Motions to Govern Future Proceedings, Document No.
1579186 at 1 n.2, Docket No. 12-1100 (D.C. Cir. filed Oct. 21, 2015).
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Instead, Tri-State narrowed its request and sought relief for only one emission limitation
for one small power plant that Tri-State operates. Id. at 3.
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The silence from industry petitioners below was deafening. As Industry
Respondent-Intervenors demonstrated in the D.C. Circuit, staying the Rule would cause severe
disruption to the power generation industry, undermining the investments that generators have
made with the expectation that the Rule would remain in place, even after this Court’s decision
in Michigan. This disruption would victimize both supporters and opponents of the Rule alike,
as uncertainty is anathema to the electric generation industry.
Power generators make investment decisions based on expectations of future
prices, among other things. See Declaration of William B. Berg (attached hereto and to Industry
Respondent-Intervenors’ Motion to Govern below as Exhibit 2) (“Berg Declaration”) ¶¶ 8, 1013. Generators require some degree of certainty about future conditions in which they will
operate. The Rule has been in effect for nearly four years, and as a consequence, many
investments have been made—by generators subject to the Rule, by generators not subject to the
Rule, and by other industries—with the Rule in mind. See id. ¶¶ 7-9. For example, some
generators have upgraded power plants with emission controls. Some generators have
restructured their generation portfolios, retiring older, inefficient power plants and selling others
to reduce exposure to the Rule. Companies have invested in natural gas generation, which is not
covered by the Rule but which competes directly against coal-fired generation, and in forms of
non-emitting generation. Companies have invested in new transmission capacity to
accommodate new power plants and the retirement of existing plants. All of these plans are
economically justified by the reasonable expectation that the Rule would remain in effect, and
that the investments would be justified by future electricity prices or capacity market payments.
See id. ¶ 18.
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Staying the Rule would interfere with the price predictions that generators relied
on to make those investment decisions, frustrating their expectations and leading to uncertainty
in future prices—and future plans—for power generators. Certainty is essential to generators in
competitive wholesale electricity markets, as well as to vertically integrated generators whose
“sales” are comprised of state-regulated electricity rates. Pollution control costs factor into the
costs that generators charge for their electricity. See Berg Declaration ¶¶ 18-20. A stay now
would advantage only those generators who opted not to invest in pollution controls, leaving
those operators who have complied with the Rule—which, at this stage, are virtually all
operators who intend to comply with the Rule—at a price disadvantage, because they have to
recover their investment costs. Id. ¶ 20. A stay for even a brief period of time creates a moving
target that is disruptive to the industry. Id. ¶ 21.
A stay could also result in uncertainty that disturbs long-range capacity markets,
which are the means by which regional transmission organizations ensure adequate generation
capacity to preserve reliability. See Berg Declaration ¶¶ 12, 22. In many areas of the country,
the regional transmission organizations or independent system operators that manage the electric
grid pay generators to commit their power plants to be available in the future. Id. ¶¶ 12-13. In
this way, capacity markets ensure that sufficient generation capacity will be available to meet
future demand. Capacity prices depend on the amount of generation that will be available and
therefore are very sensitive to power plant retirements. Id. ¶ 12. Interrupting the Rule would
create uncertainty for power plants that are considering bidding into capacity markets. For
example, ISO New England just conducted a capacity auction that concluded on February 11,
2016, and power generators who participated in that market understood from the Remand Order
that the Rule would remain in effect while EPA reconsidered its finding. A stay of the Rule at
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this stage would undermine those expectations without any consequent benefit to the industry or
States.
Looking beyond the electric generation industry, other equities counsel against a
stay. In response to demand created by the Rule, the pollution control industry has invested
upwards of $1 billion in manufacturing capacity and infrastructure to develop improved
products, such as activated carbon for mercury removal and sorbents for acid gas removal.
Staudt Declaration ¶ 16. These investments have made it less costly for industry to comply with
the Rule but were economically justified only if the increased demand for these materials created
by the Rule continues.
The balance of the equities weighs heavily against the Applicants. The harm to
the electric power industry from a stay, however brief, is enormous, even considering the small
savings that some generators might reap (which comprise Applicants’ only specific allegations of
“irreparable harm”). Industry Respondent-Intervenors have supported their claims of harm with
fact-laden declarations, while Applicants—which are not themselves subject to any obligation
under the Rule—offer only generalizations about harm to the very industry to which Industry
Respondent-Intervenors belong. Moreover, while delays are certainly possible in any
administrative process, it is apparent that EPA will issue its final supplemental finding soon.
When it does, the stay requested by Applicants presumably would dissolve, and Applicants’
petition for a writ of certiorari from the Remand Order would be moot. The Court should not
subject its mighty power to such trivial use.
II.

THE COURT SHOULD NOT ENJOIN THE RULE.
Although they fashion most of their application as a request for stay, the relief

Applicants seek is more appropriately considered an injunction to block the Rule. Rather than
“‘simply suspend[] judicial alteration of the status quo,’” Applicants seek to upset the status quo
18

by doing what no court has yet done: suspending the Rule, as applied to all parties, and thus
“‘grant[ing] judicial intervention that has been withheld by lower courts.’” Nken, 556 U.S. at
429 (quoting Ohio Citizens for Responsible Energy, Inc. v. NRC, 479 U.S. 1312, 1313 (1986)
(Scalia, J., in chambers)).
Recognizing this, Applicants also request an injunction pending appeal. But
“[t]he Circuit Justice’s injunctive power is to be used sparingly and only in the most critical and
exigent circumstances.” Ohio Citizens for Responsible Energy, 479 U.S. at 1313 (internal
quotations omitted). At a minimum, an injunction may be issued only when “[n]ecessary or
appropriate in aid of [the Court’s] jurisdiction” and “the legal rights at issue are indisputably
clear.” Hobby Lobby Stores, Inc. v. Sebelius, 133 S. Ct. 641, 642-43 (2012) (Sotomayor, J.)
(citation omitted). This is a “demanding standard for…extraordinary relief,” id. at 643, one that
“‘demands a significantly higher justification’ than that required for a stay,” Lux v. Rodrigues,
131 S. Ct. 5, 6 (2010) (Roberts, C.J., in chambers) (quoting Ohio Citizens for Responsible
Energy, 479 U.S. at 1313). Applicants cannot meet either requirement for injunctive relief, and
their request should be denied.
As for the first prong, Applicants claim this Court must issue an injunction in
order to preserve its jurisdiction to “effectuate its decision in Michigan v. EPA.” Application at
14. That is untrue. EPA is in the process of reconsidering its finding supporting the Rule in light
of the infirmity that this Court identified in Michigan v. EPA, has proposed and taken comment
on a supplemental finding, and has committed to completing that determination by April 15,
2016. Any party aggrieved by the final supplemental finding may seek review in the D.C.
Circuit. Enjoining the Rule is not necessary for this Court to review the supplemental finding
once EPA completes the regulatory process. See Hobby Lobby Stores, Inc., 133 S. Ct. at 643
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(holding that an injunction is not necessary or appropriate to aid the Court’s jurisdiction where
the applicants may continue their challenge in the lower courts).
As for the second prong, Applicants again grossly mischaracterize the issue. The
question before the Court should be whether Applicants’ entitlement to relief is “indisputably
clear.” See, e.g., Hobby Lobby Stores, Inc., 133 S. Ct. at 643. This Court has not previously
addressed the line of D.C. Circuit precedent flowing from Allied-Signal. See id. (holding that
applicants’ entitlement to relief was not indisputably clear where the Supreme Court had not
previously addressed the claims asserted in the underlying action). Given that long-standing line
of cases, it is certainly not “indisputably clear” that the Court will reverse the Remand Order.
Beyond that, Applicants are not automatically entitled to injunctive relief. See Section I.B.1,
supra. An injunction is an equitable remedy. See Winter, 555 U.S. at 32. Here, the equities
clearly demonstrate that enjoining the Rule for even a limited period would cause significant
harm to the electric power industry and other parties, with no clear benefit to Applicants. See
Section I.C, supra.
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EXHIBIT 1

EXHIBIT 2

ARGUED DECEMBER 10, 2013
DECIDED APRIL 15, 2014
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT
____________________________________
WHITE STALLION ENERGY
)
CENTER, LLC, et al.,
)
)
)
Petitioners,
)
)
v.
)
)
UNITED STATES ENVIRONMENTAL )
PROTECTION AGENCY,
)
)
Respondent.
)
____________________________________

Case No. 12-1100,
and consolidated cases

_____________________________
DECLARATION OF WILLIAM B. BERG
_____________________________
I, William B. Berg, make the following declaration in support of the Motion of
Industry Respondent Intervenors to Govern Future Proceedings, and declare under
penalty of perjury that the following is true to the best of my knowledge, information,
and belief:
1.

I currently serve as Vice President of Wholesale Market Development

for Exelon Corporation. In that capacity, I manage Exelon’s wholesale policy
development and advocacy in all competitive wholesale electricity markets in which

Exelon is engaged (PJM, ISO New England, Electric Reliability Council of Texas,
Southwest Power Pool, Midcontinent Independent System Operator, and New York
Independent System Operator) to ensure outcomes that are aligned with Exelon’s
business strategy. In this role, I work closely with the various business units within
Exelon (electric generation, retail, demand response, commodities trading, and utility
interests) to understand the business needs of the Corporation, and I participate in
strategic decisions regarding whether to make capital investments in generation
capacity and pollution controls and whether to retire units.
2.

I have worked in the electric power industry for 23 years, and in that

time I have developed an understanding of market dynamics in regulated and
deregulated markets. I have served in my current position as Vice President of
Wholesale Market Development at Exelon since July 2014. Prior to that, from 2005
to 2014, I held positions of increasing responsibility at Exelon and performed many
of the same functions I perform in my current role except with respect to a smaller
geographic area. Before joining Exelon, from 2001 to 2004, I worked for Reliant
Energy and was responsible for wholesale market development for the PJM region.
Throughout my time with Exelon and Reliant, I have consistently worked closely with
the various commercial units to understand the business needs of the companies to
ensure alignment with competitive market development. From 1992 to 2001, I
worked for the Florida Public Service Commission, a state regulatory agency that
regulates a traditional cost of service, rather than a competitive, electric system. I held
2

many roles of increasing responsibility while at the Commission, and my last role was
Chief Advisor to its then Chairman, J. Terry Deason, providing technical analysis on
federal initiatives and state electric policy.
3.

I hold a Bachelor of Arts in Business Administration with a Minor in

Economics from Lenoir-Rhyne University and a Master of Arts in Applied
Economics from the University of Central Florida, College of Business.
4.

From my experience and training, I have personal knowledge of the

matters on which I testify in this declaration. In particular, I am aware of the electric
generation industry’s response to the Mercury and Air Toxics Standards
(“Standards”), the impact of the Standards on generators that participate in
competitive electricity markets, and the likely consequences to electric generators and
their customers should the Court disturb the Standards.
5.

The Standards were released by EPA to the public in December 2011,

although they were not published in the Federal Register until February 2012,
effective April 16, 2012.
6.

The Standards gave electric generators three years to comply – the

maximum time permitted by the Clean Air Act. The Act allows permitting authorities
to grant an additional one-year extension when “necessary for the installation of
controls.” In promulgating the Standards, EPA made clear that it would adopt a very
broad interpretation of this term. EPA further indicated that it would also allow
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additional time beyond the four-year extended compliance period for plants that were
necessary to preserve electric reliability.
7.

The Standards had been anticipated for several years, and prudent

generators had long taken the forthcoming standards into account in making capital
investment decisions for their generating fleets. Many generators began to develop
their final plans for complying with the Standards when the proposed Standards were
published and, with the release of the final Standards, all electricity generators either
finalized or began to develop plans to comply with the Standards.
8.

The capital decisions made by industry were not limited to coal- and oil-

fired power plants to which the Standards apply. Because the electric generation
industry is interconnected, the Standards also were directly relevant to decisions as to
whether to invest in maintaining or expanding existing nuclear, natural gas-fired, and
renewable generation, and whether to invest in new capacity of all fuel types.
9.

Generators adopted a number of different strategies for compliance with

the Standards. Some had already transitioned their fleets away from the coal-fired
generation most affected by the Standards. Some had already upgraded their coalfired plants in response to state laws or other obligations and could achieve the
Standards without further investment. Others chose which of their existing plants
justified the investment needed to comply with the Standards, and which plants would
be “retired,” that is, permanently closed.
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10.

Electric generators base capital investment (such as that necessary to add

or to upgrade pollution controls) on long-term operational plans. Whether
participating in competitive electricity markets or traditional state-regulated resource
planning, generators base investment decisions largely on the same set of
considerations: the remaining useful life of a plant; the expected cost to maintain the
plant in good working order; the cost of the required emission controls; and the
revenue that the plant is expected to generate. Absent specific local reliability
concerns, which are rare, generators will ordinarily choose to retire plants when
expected revenues do not justify the cost of maintaining those plants, whether due to
ordinary repairs or emission control or other necessary upgrades, such as for safety.
11.

Power plant revenues typically include revenue from direct or indirect

wholesale sales of electricity to local distribution companies (that is, retail electric
suppliers like PEPCO and Baltimore Gas & Electric), industrial users, and others.
Depending on the level of electricity demand and the available generation resources,
wholesale power prices can fluctuate from $0 per megawatt hour (and less in some
circumstances) to hundreds of dollars per megawatt hour. Often power plant owners
will sell their electricity output in advance, entering contracts to deliver electricity
months or years ahead. This approach allows generators and their customers to lock
in prices to avoid the risk posed by highly variable wholesale power prices. These
advance sales provide generators with a measure of revenue certainty and customers
with a measure of cost certainty.
5

12.

Power plant revenues can also include “capacity payments” – payments

for ensuring that a plant will be available in the future to generate electricity if called
upon. In much of the Northeastern and Midwestern regions of the country, forward
capacity markets ensure that adequate generation resources will be available in future
years. For example, PJM – which operates the electric power grid in all or part of 13
states and Washington, D.C., and is the largest power grid operator in the country –
conducts a capacity auction each year for a period beginning three years later. So in
2015, PJM conducted an auction to acquire adequate generation capacity in the
2018/2019 delivery year. Power plants selected through that auction, held this
summer, are required to do what is necessary to remain operational for the 2018/2019
delivery year, and those plants will receive capacity payments during that period, in
addition to any revenues they receive from electricity sales. Because capacity prices
are dependent on the amount of generation capacity that will be available, prices are
very sensitive to power plant retirements, which reduce the available capacity.
13.

Long-term capacity commitments require that electric generators

develop and follow through on long-term capital planning. Generators responded
quickly to the proposed and final Standards, evaluating available control options and
identifying plants where additional investments would – and would not – be justified
by projected revenues. PJM conducted its capacity auction covering the 2015/2016
delivery year (the first in which the Standards would be in effect) just five months
after the Standards were released. That auction saw increased capacity prices
6

reflecting the additional investment some generators would have to make to comply
with the Standards, and those generators whose plants cleared that auction are now
receiving those higher payments.
14.

Many generators with power plants subject to the Standards received

one-year compliance extensions from their state permitting authorities, deferring
compliance at specific power plants until April 16, 2016. With that deadline now less
than seven months away, those generators have certainly decided whether to upgrade
those plants to comply with the Standards or to shut the plants down when the
deadline arrives.
15.

Where material additional investments are to be made at a power plant, a

number of arrangements must be made long before the actual upgrade work can be
performed at the plant. Because power plants must be turned off in order for
upgrade work to be performed, the generator must obtain permission from the grid
management authority or resource planning agency to schedule an “outage” to allow
the work to proceed. Outages must be scheduled at times of low electricity demand,
when the power plant’s output would be more easily replaced by other generators,
typically in the Spring or Fall. This planning requires a long lead time, and planning
for any outages required to install controls before April 2016 has been completed.
16.

Based on the planning work and the schedules set by the grid operator,

generators must engage pollution control contractors to install the equipment during
the scheduled outage, and those contractors in turn must order any equipment that
7

must be installed during the project. For any significant upgrade project, these
interlocking arrangements are made long in advance, ordinarily one year or more
before the actual work will be performed. Thus, these decisions and the vast majority
of this work have already happened, and these improvements have been priced into
the market.
17.

With all of these long-term planning criteria in mind, the electric

generation industry moved quickly after the Standards were released in December
2011 to ensure a smooth transition to compliance by the April 2015 deadline, and
where necessary, by the extended April 2016 deadline. According to industry and
third-party reports, the majority of generation capacity subject to the Standards met
the April 2015 compliance date. But for the few plants that obtain further extensions
required to preserve reliability, the remaining power plants will be retired or upgraded
by April 2016. Grid operators have long accounted for this deadline in planning.
18.

As is clear from the above, all generators have had good reason to

incorporate the Standards into their long-term planning. This is true not only of
generators that are directly affected by the Standards, but also of generators that use
natural gas, nuclear, hydropower, wind, solar, and other means to produce electricity.
Because the air pollution reductions required by the Standards impose significant
capital and operating costs on previously uncontrolled coal-fired generation, the
Standards were expected to affect – and have affected since April 2015 and before –
the wholesale price of electricity and capacity prices where such markets exist. These
8

price impacts have been relied upon by all generators in making investment decisions:
by coal-fired generators deciding whether to upgrade or retire their plants; by gas
generators deciding whether to build new power plants; by nuclear generators
deciding whether to increase output from existing plants; and by renewable
developers deciding whether to build new wind or solar projects. These price impacts
are also relevant to owners of nuclear and other non-emitting sources that must
decide whether to retire existing plants or to make capital investments necessary to
keep those plants operating or to increase capacity.
19.

Now, nearly four years after adoption of the Standards, virtually all

generators are either in compliance with the Standards or have finalized plans to come
into compliance by April 2016. Any vacatur or stay of the Standards would disrupt
the market’s reasonable expectations and jeopardize the investments that the electric
power sector has made over the past four years and earlier.
20.

An interruption in the applicability of the Standards would disrupt

wholesale electricity prices and disadvantage generators that timely complied with the
Standards. Those generators would have to compete for a prolonged period of time
against coal-fired plants that would otherwise retire by April 2016; a vacatur or stay
would allow those non-compliant power plants to continue to operate, selling power
at prices unaffected by any incremental compliance costs. This price uncertainty
would disadvantage compliant generators and, ultimately, their customers.
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21.

Moreover, any vacatur or stay of the Standards would deprive the

electric power industry of the ability to predict when the Standards would be
reinstated after EPA reaffirms its finding, or whether the Standards would be replaced
with different, more stringent requirements. In any case, if the Standards were
vacated or stayed, the power industry would have complied with the Standards since
April 2015, then would suffer an indeterminate period during which the Standards
were nullified, and finally would have the Standards or some other (possibly more
stringent) requirements imposed again. Such a moving target would be highly
disruptive to the electric power industry and the markets and other regulatory regimes
in which its participants operate.
22.

This uncertainty could persist long enough even to disturb the long-

range capacity markets. Each year those regional transmission organizations that
conduct capacity markets hold one or more auctions to ensure capacity in later years.
In February and May 2016, ISO New England and PJM, respectively, will conduct
capacity markets for the delivery year 2019/20, and in April 2016, the Midcontinent
Independent System Operator will conduct a capacity market for the delivery year
2016/17. If uncertainty continues to exist during those auctions – the first of which is
only five months from now – electric generators may be reluctant to commit their
power plants to operate in the subsequent years, or may commit those plants only to
find that even greater investment will be required than anticipated. This uncertainty is
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likely to cause higher bids and higher costs for electricity consumers than would
otherwise occur.

September 24, 2015
William B. Berg
Vice President of Wholesale Market
Development for Exelon Corporation
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