No. 15A886

IN THE SUPREME COURT OF THE UNITED STATES

STATE OF MICHIGAN, ET AL., APPLICANTS
v.

ENVIRONMENTAIL, PROTECTION AGENCY

ON APPLICATION FOR IMMEDIATE STAY CF FINAL AGENCY ACTION

MEMORANDUM FOR THE FEDERAL RESPONDENT IN OPPOSITION

The Solicitor General, on bkehalf of the federal respondent,
respectfully files this memorandum in opposition to the applica-
tion for a stay. |

INTRODUCTION

Last Term, this Court held that the Environmental Protec-
tion Agency (EPA) had improperly failed to consider compliance
costs when evaluating whether it was “appropriate and necessary”
to regulate hazardous air pollutant emissions from power plants
under the Mercury and Air Toxics Rule {Rule), 77 Fed. Reg. 8310

(Feb. 16, 2012). Michigan v. EPA, 135 S. Ct. 2699, 2704 (2015)

(quoting 42 U.3.C. 7412{n} (1) {(A}). That Rule establishes
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naticnal standards that apply directly tc affected pcower plants,
and 1t obtains significant public health and environmental
benefits and thus advances the core purposes of the Clean Air
Act {CAA). In accordance with this Ccourt’s decision, EPA
initiated a new rulemaking in which the agency will take account
of costs in reevaluating whether such regulation is “appropriate
and necessary.” 42 U.s8.C. 7412 (n) (1) {A). EPA exXpects tTo issue
a final revised regulatcory determination by April 15, 2016. In
December 2C15, a panel of the D.C. Circuit unanimously declined
to vacate the Rule pending EPA's final “appropriate and neces-
sary” determination.

Last week -- more than eight months after this Court’s rul-
ing on the merits, and more than two months after the D.C.
Circuit declined to wvacate the Rule -- the applicant States
asked this Court to stay the Rule for the approximateily six
weeks remaining before EPA expects to issue its revised determi-
natioen. They argue that the D.C. Circuit violated the judicial
review provision of the Administrative Procedure Act (APA), 5
U.S5.C. 708(2), which they interpret to forbid the established
practice of remand without wvacatur. They assert that a stay 1is
necessary to protect their ability teo seek this Court’'s review
of the D.C. Circuit’s refusal to vacate the Rule, and to avoid

compliance costs that will be borne by regulated power plants.



Those arguments lack merit, and applicants are not entitled
to relief. For many reasons, this Court is unlikelylto grant
applicants’ yet-to-be-filed certiorari petition. Those reasons
include (1) the fact that this case is governed by the CAA, not
the APA; (2Z) the absence of any conflict among the circuits with
respect to the guestion presented; and {3) the fact that the
Court’s ultimate resolution of the wvacatur issue would have no
practical impact on EPA’s regulatory program.

The D.C. Circuit reasonably exercised its discretion not to
vacate the Rule under its settled circuit precedent approving
remand without vacatur in appropriate circumstances. That
circuit precedent is consistent with this Court’s teachings and
with the established practice of other courts of appeals.
Applicants dc not assert any legally cognizable irreparable harm
to their own interests, and their proposed stay would undermine
the Rule’s significant contributions to protecting public health
and the envircnment. Applicants’ reguest should be denied.

STATEMENT

1. The core purpose of the CAA is “to protect and enhance
the guality of the Nation’s air resources so as tce promote the
public health and welfare and the productive capacity of its
population.” 42 U.5.C. 7401 (b) (1). The CAA achieves this
objective by, inter alia, requiring EPA to regulate emissions of

“hazardous air pollutants” from varicus categories of stationary
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sources. See 42 U.S.C. 7412. The CAA generally requires EPA to
publish and revise a list of stationary source categories that
emit hazardous air pollutants, and to regulate such emissions
from those categories. 42 U.S.C. 7412(0) and (d). The CAA
contains a special provision addressing the circumstances under
which EPA must list fossil-fuel-fired power plants for regula-
tion under the progran. 42 U.S.C. 7412(n) {1) (A). That provi-
sion states that EPA “shall regulate [power plants] under
[Section 7412], if [EPA] finds such regulation is appropriate
and nécessary.” Ibid.

In 2000, EPR found that it was “appropriate and neces-
sary” to regulate power plants, and it accordingly listed such
plants under 42 U.S5.C. 7412. 65 Fed. Reg. 79,830-79,831 (Dec.
20, 2000). In 2012, EPA promulgated the Rule, which (1) reaf-
firmed EPA’s prior “appropriate and necessary” finding, and (2)
issued substantive standards restricting the emissicn of hazard-
ous air pollutants -- including mercury and other pollutants
toxic to human health and the environment -- from power plants.
See 77 Fed. Reg. at 9310-98311, 9367-9369. The Rule applied the
standards directly to power plants, and it did not impose any
obligations on States. When issuing the Rule, EPA expressed its
view that the costs of regulating power plants “should not be
considered” when making the “appropriate and necessary” finding

under Secticn 7412(n) (1) {A). Id. at 9326.
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2. Applicants (along with wvarious industry groups and
regulated entities) petitioned for review of the Rule in the
D.C. Circuit. In 2014, that court upheld the Rule in full.

White Stallion Energy Ctr., LLC v. EPA, 748 ¥.3d 1222 ({D.C. Cir.

2014) (per curiam). This Court granted certiorari to consider
“whether it was reasonable for EPA to refuse to consider cost”
when making the Section 7412 (n){1l) (A) “appropriate and neces-
sary” finding. Michigan, 135 §. Ct. at 2704, The Court ulti-
mately held that EPA “must consider cost -- including, most
importantly, cost of compliance -- before deciding whether
regulation [of power plants] is appropriate and necessary.” Id.
at 2711. The Court made clear, however, that EPA retalned
discretion as to the precise way in which it would take account
cf costs when making the finding. Ibid.

In their merits briefs in this Court, applicants had re-
quested that the Court vacate the Rule.' The Court did not grant
that relief. Michigan, 135 S. Ct. at 2712. Instead, the Court
remanded the case to the D.C. Circuit “for further proceedings
consistent with this opinion.”  Ibid. Applicants did not seek

rehearing or any other post-decision relief from this Court.

' See Michigan Pet. Br. 5, 19, 48; Michigan Reply Br. 22;
see also Nat’l Mining Ass’'n Pet. Br. 45; Nat’l Mining Ass’'n
Reply Br. 15.
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3. In response to the Court’s decision, EPA commenced a
new rulemaking to reevaluate 'its Section 7412(n) (1) {(A) Tappro-
priate and necessary” finding. On December 1, 2015, EPA pub-

lished a proposal that considers costs and proposes to find that
regulation of haéardous emissions from power plants remains
“appropriate and necessary.” 80 Fed. Regq. 75,027, 75,028~
75,041, EPA has received public comments on that proposal, and
it expects to take final action on it by April 15, 2016. See
App., infra, léa.

In the meantime, the parties had returned to the D.C. Cir-
cuit in accordance with this Court’s remand order. That court
solicited briefing and heard oral argument concerning the
appropriate form of relief in light of this Court’s decision and
the pending EPA administrative proceedings. On December 15,
2015, the same D.C. Circuit panel that had originally heard the
case issued a three-paragraph, per curiam order that unanimously
remanded the proceeding toe EPA, without wvacatur of the Rule.
App., infra, Z2a. As support for that dispositicn, the court

cited its prior decision in Allied~Signal, Inc. v. U.S. Nuclear

Regulatory Comm’n, 988 F.2d 146, 150-151 (D.C. Cir. 1893).

Ibid. The court alsc noted EPA’s representation “that [EPA] is

on track to issue a final finding under 42 U.s.C. §

7412 (n) (1) (A) by April 15, 2016.7 1Ibid.
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Neither applicants nor any other party sought rehearing or
réhearing en banc in the D.C. Circuit. No party has yet filed a
petition for certiorari seeking review of the D.C. Circuit’'s
remand order.
ARGUMENT

Applicants have asked (Appl. 153) this Court to issue a stay
or injunction that would suspend the legal effect of the Rule
until either (1) EPA determines that regulating power plants is
“appropriate and necessary” under Section 7412 (n) (1) (A}); oxr (2]
this Court resclves applicants’ forthcoming petition for certio-
rari challenging the D.C. Circuit’s refusal to vacate the Rule.
The Court should deny that request.

To obtain a stay pending the filing and disposition of a
petition for certiorari, a party must show (1) a Mreasonable
probability” that the Court will grant certiorari; (2) a “fair
prospect that a majority of the Court will vote to reverse the
judgment below”; and (3) a ™“likelihood that irreparable harm

will result from the denial of a stay.” Hollingsworth v. Perry,

558 U.s. 183, 190 (2010} (per curiam). When conducting this
analysis in close cases, the Court will “balance the eguities
and weigh the relative harms to the applicant and to the re-
spondent.” Ibid. To obtain an injunction pending appeal, a
party must show that (1) “the legal rights at issue are indis-

putably clear”; and (2) an injunction is “necessary oOr appropri-
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ate in aid of [this Court’s] Jjurisdictio[n] [in accordance with

28 U.S.C. 1651{a)}.” Turner Broad. Sys., Inc. v. FCC, 507 U.S.

1301, 1303 (1993) (Rehnguist, J., in chambers) (citation and
internal quotation marks omitted).

For at least four overarching reasons, applicants cannot
satisfy either of those standards. First, this Court is unlike-
ly to grant certiorari to review the D.C. Circuit’s unpublished
order declining to vacate the Rule pending EPA’s further action.
Second, because the D.C. Circuit reascnably declined to vacate
the Rule in accordance with settled administrative-law princi-
ples, it is unlikely that five Justices will vote to overturn
that decision. Third, applicants cannot show that they will
suffer irreparable harm in the six-week period between now and
April 15, 2016, when EPA expects to finalize its “appropriate
and necessary’ determination. Finally, the reguested stay would
harm the public interest by undermining reliance interests and
the public health and environmental benefits associated with the
Rule. The application lacks merit and should be denied.

1. Applicants indicate (Appl. 1) that they plan to file a
petition for certiorari challenging the D.C. Circuit’s decision
not - to vacate the Rule pending EPA’s forthcoming “appropriate
and necessary” determination. Although applicants do not fully
explain what the basis of that petition will be, they apparently

plan te argus that the D.C. Circuit’s decision viclates the
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remedial provision of the APA, 5 U.S.C. 706(2), as well as the
Court’s prior decision in this case. See Appl. 12-13. This
Court is unlikely to grant any such petition.

a. Applicants’ basic argument is that the D.C. Circuit’s
refusal to vacate the Rule conflicts with the APA’s directive
that a reviewing court “shall * * * get aside” agency action
that is not in accordance with law. 5 U.S.C. 706(2}. Emphasiz-
ing Congress’s use of the term “shall,” applicants construe
Section 706(2) as categorically requiring that courts must
always wvacate agency action found to be unlawful. They assert
that the D.C. Circuit violated Section 706(2}) by declining to
vacate the Rule. See generally Appl. 5, 8, 13.

This Court is unlikely to grant certiorari to review those
arguments because Section 706{2) does not apply to this case.
Rather, this case is governed by the CAA’s own judicial-review
provision, 42 U.S5.C. 7607id)(9). Unlike Section 706(2), that
provision does net state that unlawful agency acticon “shall” be
set aside, but provides instead that “the court may reverse”
such action. Ibid. (emphasis added). That language indicates
that courts have discretion to fashion an appropriate remedy in
response to a successful challenge to agency action under the

CAA. See, e.g., Martin v. Franklin Capital Corp., 546 U.S. 132,

136 {2005) (“[Tlhe word ‘may’ clearly connotes discretion.”)

(citation omitted); see also Natural Res. Def. Council v. EPA,
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489 F.3d 1250, 1263 (D.C. Cir. 2007} (Randolph, J.,‘concurring)
{noting difference between APA and CAA standards and concluding
that courts have “remedial discretion” under Section
7607 (d) (9)) .7

For other reascns as well, this Court is unlikely to grant
applicants’ forthcoming petition for certiorari. Most im-~
portantly, applicants do not and cannot allege any split of
authority among the courts of appeals on the question whether
remand without wvacatur is permitted under either the APA or CAA
review provisions, The D.C. Circuit has long recognized that
this remedy 1is appropriate at least in some circumstances, and

other circuits have reached the same conclusion.? No court of

2 Section 7607(d) (9)'s standard of review unambiguously ap-
pilies to applicants’ challenge to the Rule. By its terms, that
provision covers “any action of the [EPA] Administrator to which
{42 0.8.C. 7607{d}] applies,” 42 0.35.C. 7607{(d)(9), a category
that includes “the promulgation or revisicn of any oKk
emission standard or limitation under [42 U.S.C. 7412(4dy1.”
Ibid. EPA promulgated the Rule and reaffirmed its “appropriate
and necessary” determination through a Section 7412 (d) rulemak-
ing. Section 7607(d) also indicates that Section 7607(d)(9)'s
standard applies to “any regulation under [42 U.S.C. 7412(n}],”
42 U.3.C. 7607({d)(1){(C), Dbut EPA has taken the position, based
on the statute’s history, that the reference to Section 7412(n)
is a scrivener’s error. EPA C.A. Br. 34-35 n.9% (Apr. 8, 2013). '

3 See, e.g., Natural Res. Def. Council v. United States
EPA, 808 F.3d 5536, 584 (2d Cir. 2015); Black Warrior Riverkeep-
er, Inc. v. U.S. Army Corps of Eng’rs, 781 F.3d 1271, 1290 (llth
Cix. 2015); National Org. of Veterans’ Advocates, Inc. wv.
Secretary of Veterans Affairs, 260 F.3d 13653, 1380 (Fed. Cir.
2001); Central Me. Power Co. v. Federal Energy Regulatory
Comm’'n, 252 F.3d 34, 48 {lst Cir. 2001); Central & S5.W. Servs.,

Inc. v, United States EPA, 220 F.3d 683, 692 (5th Cir. 2000),




11
appeals has held that vacatur is required in every case where
agency action is held to be unlawful. And although some Jjudges
on the D.C. Circuit have expressed disagreement with circuit
precedent permitting remand without wvacatur in certain circum-

stances, see, e.g., Milk Train, Inc. wv. Veneman, 310 F.3d 747,

755-756 (2002) (Sentelle, J., dissenting); Checkosky v. SEC, 23

F.3d 452, 490-493 (199%4) (per curiam) (Randolph, J.), “[i]lt is
primarily the task of a Court of Appeals to reconcile its.

internal difficulties.” Wisniewski wv. United States, 353 U.S.

201, 902 (1957) (per curiam).®

Even apart from the fact that Section 706(2) doces not ap-
ply here, this case would be an especially poocr vehicle in which
tc address the propriety of remand without wvacatur, since the
Court’s ultimate resolution of that issue would have nc practi-
cal impact con whether hazardous air pollutants from power plants

are regulated under Section 7412. EPA has represented, -and

cert. denied, 532 U.S8. 1065 (2001); Idaho Farm Bureau Fed'n v.
Babbitt, 58 [F.3d 13%2, 1399, 1401, 1405-1406 (8th Cir. 1995);
Allied~Signal, Inc. v. U.S. Nuclear Regulatory Comm’n, 988 F.2Zd
146, 150 (D.C. Cir. 1993).

K Applicants cite (Appl. 8) two decisions in which this

Court has wused mandatory language to paraphrase the APA’s

judicial-review provision. In neither of those decisions,
however, did the Court consider -- much less conclusively decide
-—- the question whether Section 706(2) precludes remand without
vacatur when an agency rule is found to be unlawful. Nor did

either decision discuss Section 7607(d){9), the CAA “Judicial-
review provision actually at 1ssue here.
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applicants do not dispute (see Appl. 13-14), that the agency is
on track to take final action on its proposed “appropriate and
necessary” determination by April 15, 2016. That is well before
this Court would likely rule on applicants’ forthcoming certio-
rari petition, and many months before it could reascnably be
expected tc decide the case on the merits 1f certiorari were
granted.

In its final action, EPA will either confirm that regula-
tion of power plants is “appropriate and necessary” or determine
that it is not. That decision will be subject to judicial
review at the behest ¢f an aggrieved party. The determination
whether remand without vacatur was appropriate, however, bears
only on whether the Rule should remain in effect during the
brief interim period EﬂEii EPA decides on remand whether regula-
tion of power plants under the CAAR’s hazardous-emissions program
is Mappropriate and necessary.” Once EPA issues that finding,

the D.C. Circuit’s decision teo remand without vacatur will have

no continuing practical effect.®

°  Once EPA issues its forthcoming “appropriate and neces-
sary” determination, any aggrieved party that challenges that
determination in c¢ourt can also seek a stay of that new rule
pending the disposition of its petition for review. Any such
request would be evaluated under the traditional stay criteria.
For purposes of the “likelihood of success” prong of the stay
inguiry, however, the relevant guestion would be whether the
challenge to Lhe new rule was likely to succeed, 1i.e., whether
the reviewing court was likely to held that LEPA’s analysis of
cost was arbitrary, capricious, or otherwise contrary to law.
Any doubt as to the propriety of the D.C. Circuit’s earlier
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In the government’s view, the question whether remand with-
out vacatur was appropriate will become moot when EPA issues a
revised “apprcpriate and necessary” determination. Applicants
assert that the case will remain live under the “capable of
repetition yet evading review” exception to the mootness doc-
trine. Appl. 14. That exception does not apply here because
there is no “reasonable expectation that the same complaining

party will be subject to the same action again.” Davis v.

Federal Election Comm’n, 554 U.S. 724, 735 (2008) (citation and
internal guotation marks omitted). And even if the dispute
between the parties was not technically moot, the Court would
noet likely grant review in a case where its resolution of the
vacatur issue would have no practical impact on EPA’s regulation
of power plants.

b. Applicants assert {(Appl. 4-6) that this Court’s prior
decigion in this case conclusively establishes that the Court
will grant certiorari to address the D.C. Circuit’s December
2015 order. That is not correct. Any petition for certiorari

frem the D.C. Circuit’s December 15, 2015, order would address

decision to remand without wvacatur would be irrelevant to that
stay inguiry, and it would likewise be irrelevant to the review-
ing court’s ultimate determination whether the new determination
is wvalid. Thus, once EPA completes the current remand proceed-
ings, this Court’s resolution of the questicon that applicants
seek to present in their forthcoming certiorari petition would
have no bearing on EPA’s ongoing authority under Section
7412 (n} (1) (A) to regulate power plants after considering costs.
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the propriety of the court’s decision to remand the case to EPA
without wvacating the Rule. The Court in Michigan neither
decided that issue nor expressed any view as to its proper
resclution.

As noted above, applicants’ merits briefs asked this Court
to vacate the Rule, see Michigan Pet., Br. 5, 19, 48; Michigan
Reply Br. 22, but the Court did not grant ﬁhat relief, see
Michigan v. EPA, 135 5. Ct. 2699, 2712 (2015). Instead, it
remanded the case to the D.C. Circult, thereby allowing that
court fto consider the parties’ arguments and determine the
appropriate remedy. Ibid. Applicants could have sought rehear-
ing of that aspect of the Court’s decision, see Sup. Ct. R. 44,
but they did not do so.

The fact that this Court ruled for applicants on the merits
does not imply any particular wview as to the proper remedy for
EPA’s failure to consider compliance costs &as part of the
“appropriate and necessary” determination when it initially
promulgated the Rule. Michigan, 13% §. Ct. at 2712; see Appl.
4-6. As noted above, the D.C. Circuit and other courts of
appeals have long recognized that remand without vacatur can be
an appropriate remedy in certain circumstances. See p. 10,
supra. Because the gquestion whether that remedy is appropriate

arises only when an agency acticen is held to be deficient in
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some respect, this Court’s merits ruling simply posed that
remedial question rather than answering it.*®

2. Applicants recognize that their application should be
granted only if their entitlement to relief 1is “indisputably
clear” and there is a “fair prospect that the majoritg of the
Court will vote to reverse the judgment below.” Appl. 3 (cita-
tion and internal quotation marks omitted). Applicants cannot
satisfy that demanding standard.

As noted above, the D.C. Circuit’s remedial authority in
this case is governed by the CAA’s judicial-review provision, 42
U.s.C. 7607(d){(9). That provision states that the reviewing
court “may reverse” -- not “shall reverse”’ -- an EPA action
“found to be * * * arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law.” 42 U.s.C.
Te07(d) (9} (A) . Even Jjudges wﬁo bhelieve that remand without
vacatur is impermissible in APA cases governed by Section 706 (2)

have recognized that Section 7607(d) (2) grants “remedial discre-

tien” 1in CAA cases, See Natural Res. Def. Council, 489 F.3d at

1261-1262 (Randolph, J., concurring).
Remedial discretion is also appropriate in cases governed

by the APA’s judicial~review provision, 5 U.s5.C. T06(2).

¢ Although Judge Kavanaugh dissented from the relevant as-
pects of the D.C. Circuit’s original decision upholding the
Rule, he did not dissent from the D.C. Circuit’s December 15,
2015, decision remanding wilthout vacatur.
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Although Section 706(2) directs that courts “shall * * * gset
aside” unlawful agency action,lthe D.C. Circuit and the c¢ourts
of appeals have long recognized that the word “shall” in this

context does not require vacatur in every case where agency

acticen 1s found to be deficient. 5 U.5.C. 706(2) (emphasis
added); see p. 10, supra (citing cases). That apprcach is

consistent with this Court’s longstanding reluctance “to dis-
place courts’ traditional equitable authority absent the ‘clear-—
est command’ or an ‘inescapable inference’ to the contrary.”
Miller v. French, 53C U.S. 327, 340 (2000) (citation omitted) .
This Court has indicated that Congress’s use of the word “shall”
does not necessarily displace that traditional eguitable author-
ity. See Hecht Co. v. Bowles, 321 U.S., 321, 322, 330 (1944)
(construing statutory provision stating that an injunction
“shall be granted,” and explaining that this language did not

evince Congress’s “plain” desire to depart from “traditional

equity préctice”); see ¢enerally Ronald M. Levin, “Wacation” at
Sea: Judicial Remedies and Eguitable Discretion in Administra-
tive Law, 53 Duke L.J. 291 {(2003) (defending legitimacy of

remand~without-vacatur remedy under the APA).

The discretion conferred by Sections 7607 () (9)y and 706(2)
is not unlimited. The D.C. Circuit has explained that “[tlhe
decision whether to vacate depends” on both (1) “the seriousness

of the order’s deficiencies {and thus the extent of doubt
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whether the agency chose correctly),” and {(2) “the disruptive
consequences of an interim change that may itself be changed [by

the agency on remand)].” Allied-Signal, 988 Fr.2d at 150-151

(citation and internal quotation marks omitted); see App.,
infra, 2a. The D.C. Circuit and other courts of appeals have
applied that commonsense approach and granted remand without

vacatur in numerous cases.

! See, e.g., EME Homer City Generation, L.P. v. EPA, 795
F.3d 118, 132 (D.C. Cir. 2015) (finding the rule’s emissions
budgets “invalid,” but remanding without vacatur in light of the
“substantial disrupticn” wvacatur would have for emissions
trading markets); National Ass'n of Clean Water Agencies v. EPA,
734 F.3d 1115, 1161 ({(D.C. Cir. 2013) (remanding EPA environmen-
tal standards for further explanation); Mississippi v. EPA, 744
F.3d 1334, 1362 (D.C. Cir. 2013) (per curiam) ({(remanding final
rule to EPA because the rule’s flaw was a “curable defect” and
“vacating a standard because it may be insufficiently protective
would sacrifice such protection as it now provides”) (citatiocn
omitted), cert. denied, 135 S. Ct. 53 (2014); California Cmtys.
Against Toxics v. United States EPA, 688 F.3d 989, 994 (9th Cir.

2012) (per curiam) (declaring EPA’s action invalid after EPA
conceded flaws in its reasoning, but remanding without wvacatur
because vacatur would be T“economically disastrous” to the

affected industry party); Natural Res. Def. Council v. United
States EPA, 571 F¥.3d 1245, 1276 (D.C. Cir. 2009) (per curiam)
{(considering whether EPA could “cure” the legal flaws in a rule
when deciding to wvacate some, but not all, of the rule’s provi-
sions); North Carclina wv. EPA, 550 ¥.3d 1176, 1178 (D.C. Cir.
2008) (per curiam) (granting remand without vacatur on rehearing
te Yat  least temporarily preserve the envircnmental wvalues
covered by [the rule],” notwithstanding the “fundamental flaws”
identified by the court); Sierra Club v. United States EPA, 167
F.3d 658, 664 (D.C. Cir. 19929) (declining to vacate rule because
“EPA may be able to explain” its reasoning on remand); Idaho
Farm Bureau Fed’n, 58 F.3d at 1405-140¢ (finding a “significant
procedural error” that would normally render the action “inva-
lid,” but remanding without vacatur in order o preserve a
species listed as endangered).
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The D.C. Circuit reasonably exercised its discretion when
it declined to wvacate the Rule here. See Mpp., infra, :Za

{citing Allied-Signal, 988 F.2d at 150-151). EPA had previously

explained that hazardous air poellutants emitted from power

plants pose serious hazards to public health and the environ-

ment. EPA Mot. to Govern Future Proceedings 12-18 (Sept. 24,
2015y . EPA noted that mercury emissions in particular are
extremely dangerous to children and developing fetuses. Id. at

13. EPA also noted that in 2016 alone the Rule is expected to
result in between 4200 and 11,000 fewer premature deaths from
respiratory and cardiovascular illness; 3100 fewer emergency
room visits for children with asthma; over 250,000 fewer cases
of respiratory symptoms and asthma exacerbation in children; and
4700 féwer non-fatal heart attacks. Id. at 15-16. EPA also
emphasized that regulated entities would not suffer significant
disruptive consequences, and that EPA was acting gquickly to
reevaluate its “appropriate and necessary” finding by April 15,
2016. Id. at 9-12, 18-20; see App., infra, 2a (noting EPA’'s
representation that it was “on track to issue a final finding”
by that date).

The applicable judicial-review provision and this Court’s
decision in Michigan thus left the D.C. Circuit with discretion
to decide whether the Rule should remain in effect pending EPA’s

“appropriate and necessary” determination on remand. The court
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reasonably exercised that discretion when it declined to vacate
the Rule. Whatever the proper scope and application of the
remand-without-vacatur remedy in APA cases, applicants cannot
plauvsibly argue that their entitlement to relief is “indisputa-

bly clear.” Turner Broad., 507 U.S. at 1301 (Rehnquist, J., in

" chambers) .

3. Applicants alsc fail to establish that they will
suffer irreparable harm if the Rule 1is not stayed or enjoined.
Applicants assert that they are entitled to relief in light of
{1) the “billicns of &ollars in compliance ceosts” that have
already been spent to comply with the Rule; (2} the $158 milliocn

- per year in ongoing monitoring, recordkeeping, and reporting
costs necessitated by the Rule; and (3) the possibility that
this Court will be unabie to grant effective relief at a later
date in the absence of a stay. See Appl. 9-10, 13-14. These
arguments lack merit.

a. Applicants emphasize (Appl. 9, 12} that substantial
sums have Dbeen spent by power plants to comply with the Rule
since its promulgation in 2012. But applicants themselves
assert (Appl. 9} that those costs “ha[ve] already been lost” and
are “lrrecoverable.” Such past harm is not a sufficient basis
for obtaining a stay or injunction because the purpose of such

relief is to prevent future harm. See Hollingsworth, 558 U.S.

at 180 {applicant must show “a likelihcod that irreparable harm
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will result from the denial of a stay”) (emphasis added); see

also Winter wv. Natural Res. Def, Council, 555 U.5. 7, 22 (2008)

{explaining that, to obtain a preliminary injunction, an appli-
cant must show tha% he “is likely to suffer irreparable harm
before a decision on the merits can be rendered”) {citation

omitted); 11A Charlies Alan Wright et al., Federal Practice and

Procedure § 2948.%1, at 139 (2d ed. 18935) (“A presently exisﬁing
actual threat must be shown.”}.

b. Applicants also assert (Appl. 9) that the Rule imposes
cngoing monitoring, wreporting, and recordkeéping requirements,
entailing compliance costs of approximately $158 million per
year, But States are not directly regulated by the Rule, and
applicants themselves have nolt incurred and will not incur these
costs. Rather, the Rule imposes the reguirements on individual
power plants, See 77 Fed. Reg. at 82367-9369; see generally

Ruckelshaus wv. Monsanto Co., 463 U.S. 1315, 1316 {1983)

(Blackmun, J., in chambers) (noting that an applicant for a stay

Mmust meet a heavy burden of showing * * * that the applicant

will suffer irreparable injury”) {emphasis added; citation
omitted) Although many regulated entitles were aligned with
applicants in seeking Jjudicial review of the Rule, no power
plant or industry group has Jjoined applicants’ present request

for a stay, and the majority of the regulated entities that
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challenged the Rule did not seek vacatur of the Rule in the D.C.
Circuit on remand.®

Keeping the Rule in effect for the short period of time be-
fore EPA issues a revised “appropriate and necessary” determina-
tion will simply maintain the status quo, and it will not unduly
burden the regulated power planﬁs. Conversely, granting a stay
would overturn the status quo and could create confusion and
uncertainty for such plants, as it could upset contractual
commitments and construction plans that power ©plants have
already made.’ In any event, “ordinary compliance costs are
typically insufficient to constitute irreparable harm.” Freedom

Holdings, Inc. v. Spitzer, 408 F.3d 112, 115 (2d Cir. 2005):

see, e.g., A.0. Smith Corp. wv. FTC, 530 F.2d4 515, 527-528 (3d

Cir. 1%76) .10

8 The absence of any concrete injury to applicants them-
selves -- as opposed to regulated entities that have not re-
quested a stay -- also calls into question applicants’ standing
to seek this Court’s review of the D.C. Circuit’s December 15,
2015, decision. Although applicants were petitioners in Michi-
gan, there was no reason to examine their standing at that time,
since industry petitioners that were directly regulated by the
Rule also invoked this Court’s Jurisdiction. See, e.g., Massa-
chusetts v. EPA, 5489 U.S. 497, 518 (2007).

’ see generally Mot. of Industry Resp. Intervenors to Gov-
ern Future Proceedings 13-18 (Sept. 24, 2015); Consolidated
Response of Industry Resp. Intervenors in Opp. to Pet. Motions
to Govern Future Proceedings 4-8 {Oct. 21, 20185).

0 Most regulated sources have already complied with the
Rule, and all sources have had the opportunity to seek adminis-
trative relief through EPA’s Office of Enforcement and Compli-
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C. Applicants’ litigation conduct in the most recent phase
of this case further undermines their assertions of irreparable
harm. This Court issued its decision in Michigan on June 29,
2015. Applicants did not then seek rehearing to request vacatur
of the Rule. The D.C. Circuit solicited briefing ahd heard oral

argument on the vacatur issue, and 1t i1ssued 1its decision

declining to vacate the Rule on December 15, 2015. Applicants
then waited more than two months -~ until February 23, 2016 --
to file their application in this Court. Their requested stay

would expire by i1ts own terms, moreover, as soon as EPA issues
its revised “appropriate and necessary” determination, which EPA
anticipates will occur by April 15, 2016. See Appl. 15.
Applicants’ months of delay in seeking six weexs’ worth of
relief suggests that thelr assertions of irreparable harm are
overstated.

d. Applicants are also wrong to suggest (Appl. 14) that
this Court can “preserve its ijurisdiction [over their forthcom-
ing petition for certiorari] by staying the Rule now.” The stay
that applicants request would not prevent EPA from completing
its current rulemaking and issuing a revised “appropriate and

necessary” determination. Once that determination is issued,

ance Assurance 1if their continued operation is c¢ritical for
maintaining reliability. See App., infra, l6a-20a.
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the D.C. Circuit’s decision to remand without vacatur will have
no continuing practical effect.

Whether applicants’ challenge to the D.C. Circuit’s remand-
without-vacatur order will then become moot depends on the
application of the “capable of repetition yet evading review”
exception to the circumstances here. See p. 13f Supra. But
that inguiry will not depend in any way on whether the Rule was
allowed to remain in effect during the last few weeks before
April 15, 2016. Indeed, rather than simply preserving the
Court’s Jjurisdiction to decide the remand-without-vacatur
question, entry of the requested stay would have the practical
effect of deciding that question in applicants’ favor, by
divesting the Rule of operative legal effect until EPA issues a
revised “appropriate and necessary” determination. The reguest-
ed stay therefore is not “necessary or appropriate in aid of
[this Court’s] jurisdiction(].” 28 U.s.C. 165l(a}.

4, pplicants’ claimed harms are in any event cutweighed
by the significant benefits of keeping the Rule in place for the
six weeks until EPA expects to issue its revised “appropriate
and necessary” finding.

First, a stay would undermine the significant public health
and environmental benefits achieved by the Rule. EPA originally
estimated that full compliance with the Rule in 2015 alone would

lead to an 88% reduction in hydrogen chloride emissions, a 75%
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reduction in mercury emissions, a 41% vreduction in sulfur
dioxide emissions, and a 19% reduction in particulate matter
emissions from coal-fired units greater than 25 megawatts. See
77 Fed. Reg. at 9424. Each of those air pollutants is associat-
ed with serious public health and environmental effects, such as
delayed development and learning disabilitiesz in children,
cancer, lung irritation and damage to kidneys, reproductive
problems in fish and fish-eating mammals and birds, and environ-
mental degradation due to acidification. Sea 77 Fed. Reg. 9632
(Feb. 17, 2012); 76 Fed. Reg. 24,978, 24,894-24,997, 25,000~
25,005, 25,01¢ {(May 3, 2011); 65 Fed. Reg. at 79,827-789,830. As
noted above, EPA also expects that full compliance with the Rule
in 2016 will result in a wide array of quantifiable health
benefits, including 11,000 fewer premature deaths from respira-
tory and cardiovascular illness and 3100 fewer emergency room
visits for children with asthma. See p. 18, supra; 77 Fed. Reg.
at 9429 (Tbl. 9); see also 77 Fed. Reg. at 9305-9306. To the
extent that a stay induced regulated parties to cease complying
with the Rule’s reguirements -- and a stay would serve no
evident practical purpose 1if it did not have some such effect -
~ the stay would likely entail & corresponding impairment of
public health.

In addition to the significant public health and environ-

mental benefits of the Rule, wvarious States are currently
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relying on the emission reductions obtained by the Rule for
regulatory planning under a number of EPA programs. See App.,
infra, 23a-25a. For example, States rely on such reductions for
purpeses of (1) requesting area redesignations from nonattain-
ment to attainment o©f national ambient air guality standards and
for setting enforceable limits in planniné for attainment of
these sténdards; {2) demonstrating reasonable progress under the
CAA’s regional haze program; and (3} calculating total maximum
daily loads of mercury in waterbodies under the Clean Water Act.
Ibid. Accordingly, a stay of the Rule could complicate state
implementation of other environmental programs, especially given
the ongoing nature of States’ regulatory pilanning. A stay could
also disrupt the status guo and perhaps ultimately increase
compliance costs borne by sources that have taken steps toward
installing controls. See p. 21, supra. That may explain why no
regulated entity has Jjcined applicants’ request for a stay of
the Rule.

In short, the balance o0f the equities weighs strongly
against granting applicants’ stay request. This Court should
allow the Rule to remain 1n effect for the anticipated six-week
period that remains until EPA issues 1its revised “appropriate

and necessary” determination in April 2016.
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CONCLUSION
The application to stay or enjoin the Rule should be de-
nied.
Respectfully submitted.

DONALD B. VERRILLI, JR.
Solicitor General

MARCH 2016
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United Btates Qourt of Appeals

FOR THE DiSTRICT OF COLUMBIA CIRCUIT

No. 12-1100 September Term, 2015
EPA-77TFR38304
Filed On: December 15, 2015

White Stallion Energy Center, LLC,
Petitioner
V.
Environmental Protection Agency,

Respondent

American Academy of Pediatrics, et al,,
Intervenors

Consolidated with 12-1101, 12-1102,
12-1147,12-1172, 12-1173, 12-1174,
12-1175, 12-1176, 12-1177, 12-1178,
12-1180, 12-1181, 12-1182, 12-1183,
12-1184, 12-1185, 12-1186, 12-1187,
12-1188, 12-1189, 12-1190, 12-1191,
12-1192, 12-1193, 12-1194, 12-11985,
12-1196

BEFORE: Garland, Chief Judge; Rogers and Kavanaugh, Circuit Judges
ORDER

Upon consideration of the joint motion of Certain State and Industry petitioners to
govern further proceedings, the motion of Tri-State Generation and Transmission
Association Inc. to govern proceedings on remand from the U.S. Supreme Court and
suppiement thereto, the joint motion of the State, Local Government, and Public Health
respondent-intervenors for remand without vacatur, the motion of respendent EPA to
govern future proceedings, the motion of Industry respondent-intervenors {oc govern
future proceedings, the response of EPA to petitioners’ motions to govern future
proceedings, the response of Certain State and Industry petiticners to motions to govern
further proceedings of respondent and respondent-intervenors, the response of Tri-State
Generation and Transmission Association Inc. to motions to govern and the supplement

(la)
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United States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 12-1100 September Term, 2015

thereto, the joint response of the State, Local Government, and Public Health
respondent-intervenors to State and Certain Industry petitioners’ motions to govern, the
consolidated response of Industry respondent-intervenors to petitioners’ motions to
govern future proceedings, the response of the Utility Air Regulatory Group (“UARG”) to
federal respondent’'s motion to govern future proceedings, the joint reply brief of the
State, Local Government, and Public Health respondent-intervenors, the reply brief of
Certain State and Industry petitioners in support of their joint motion to govern further
proceedings, the reply of Tri-State Generation and Transmission Association Inc. and the
supplement thereto, the reply of EPA in support of its motion to govern future
proceedings, the reply of Industry respondent-intervenors in support of their motion to
govern future proceedings, and the oral arguments of counsel, it is

ORDERED that the proceeding be remanded to EPA without vacatur of the
Mercury and Air Toxics Standards final rule. See Allied-Signal, Inc. v. Nuclear
Regulatory Commission, 988 F.2d 146, 150-51 (D.C. Cir. 1993). In so doing, we note
that EPA has represented that it is on track to issue a final finding under 42 U.S.C.

§ 7412(m)(1){A) by April 15, 2016.

Pursuant to D.C. Cir. Rule 38, this disposition will not be published. The Clerk is
directed to withhold the issuance of the mandate herein until seven days after resolution
of any timely petition for rehearing or petition for rehearing en banc. See Fed. R. App. P.
41(b); D.C. Cir. Rule 41.

Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk
BY: [/s/
Ken Meadows
Deputy Clerk
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IN THE UNITED-STATES COURT OF APPEALS
FOR THE DIS’I’ RICT OF (,OLUMBIA CIRCUIT

“White Srallion Bnergy Cenrer, LLC, eval,

Pennoners;.

(and Como adfsrcd mau‘)

United States: Environmental Plowection Agencys

Respiondent.

DECLARATION OF JANET G: MCCABE

L Backgound

1o 1, JanerG. McCh b, ddclare nder penalty of perjugy under the liws of
‘the' United Stares of Ameri¢a that the .f@.lim#*ihg Statements are true and‘eorrect 1. the
best o f":rﬁ.-:y knowledge-and 11')_dli’(}:,_fl?amd that they are based vpon my personal knowledge:
or on information contained in. IhL records of the United States Environmental.
Protection Agency (EPAY or on information supplied w me by employees under my
supervision and employees in other FEPA offices.

2. T am the Acting Assistant Administraror for the Qffice of Airand
Radiadon (OAR) at the EPA, a position 1 have held since July 19, 2013. 1 previously
scrved as the Principal Deputy to the Assistaant Administrator for this office from

November 2009 to Julv 18, 2013, OAR 15 the headquarters-hased EPA ofthee that
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administers the Clean Air Actand djc:\_r'c‘iaps national prograns, rechinical policies and:
regulations fa_i.‘ -‘con'tg;i\}li:ng-;ﬁii";]_?Q_lflu-ﬁ'ﬁ.ﬁf and Ijirmifct:ing pubii“i; l'w.ﬂ]th and welfare.
OAR Is concerned with: p‘x’.c:ven_t.iigg ang rcspm;&in_g;mj Al guall by Issues m¢huding
indusrrial air pollution; poliution fros vehicles and enginesy tosic ait pollutnts, acid

rainy setatospheric ozone depletion and climare change.

3. Priorto joining the BRA, T served ay the Bxecutive Director of-

Improving Kids” Bnvitonment, Ing., and asan adjuncr-faculty memberar the Indiana.
University -Stid’m:if.,c};‘?‘?&i"éd mmc,Depammm of Pulilic Flealth. Bron 1993 te 2005, 1

held several leadership. positions in the Indiana Department of Envitonmental

Clality and was the-office’s- Assistne Commissioner;

Management’s Office of A
fiom 1998 rﬁ-éﬂbs‘.i%i::e-fﬂts:f-mm‘iqg-malwi’mi in 1993, [ served us Assistant Attorney
General me :ﬁ?i“tp‘nmcmtﬂlg pm téﬁﬁ_fﬁlj,\ Eg%i't-"tlue Commo nﬁy‘c:xiﬂj of Massachiisetts: and
Agsistant Sectetary for BayitonmentalIimpact Review. T received an undergraduate
degree from' Harvard Gollege in 1980-and J.1D. from: Harvard Law School in 1983..

4. As part of my duties ay Acting Assistant Administrator of the Office of
Air and Radiation, 1 oversee the development and implementation of regulations,
policy and guidance under scetion 112 of the Clean Air Act (“CAAT or “Act”), 42
LES.C 47412, the natonal emassion standards for hazardous air pollutaats
(NESHAP?) program, including development of the NESHAP for coal- and ofl-
fired clecwric urility steam generating units (“power planis™) that is the subject of this

litigation. Seciion 7412(c) of the Act requires FPA to regulate emissions of the
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approsimately 180 hazardous air pollusings Hsted in section 7412(b) frony srationary

indusitial soutces, refecred: toas “soutee categoties” 42°U.8.C.§ 7412(c). ' he statate

requires EPAto st for regulation all source categories that coritain at least onemajor

stationary souree:t Jd The stapitenlso requites BPA 10 lisvand: regulate drea sources?

of hazardous dir pellatints consistentwith sections 7412(6)(@) and ©(6)* 1. §§

7412(C)(3), (6): A toquirsd iindetthe Aty EPA Bas developed 4 dist of majornd

area souree caregoties that mustmeet sécton 7412(d) enission stindards 1o confrol

their emigsions of hizardons abr pollutanits,

B Forall hazardons; i pollutants ernitted by maj orsoiirces BEPA s

requited to-establish emissions standards, commonly-knowst ag* maximurm.achievable

contral technology: Hoor™ or SMACT floor’™ standards, that require spurces it the

li':il"cﬂ'-E’;i’tﬁ?—g@).i‘f}»‘i 0 control thelf erissions o the-levels of the best performiing 12
percent of sources.in-that category for solrce categorics awith 30 or-more sources. $ed

also s § TAI2{D(3)BY (requiritig MACT foorsto be based on the performance of the

' Seetion 7412(a)(1) defines a major source as any stationary source orgroup of
stationary sources locared within a connguous area and under common control that
emits ot has the porential 1o emitar least 10 tons per year of any single hazardous air
pollutant or mote than 25 tons pet year of any combinaton of hazardous air
pollutants.

2 Section 7412(a)(2) #rea sources are stationary sources of hazardous air pollutants that
ATE NOL MAJOL SOUTCEs,

* For specific hazardous air pollutants identified in seetion 7412(c)(6), XPA is required
to identify sources, including area sources, thar accounr for ar least 90 pereent of the
aggregate emissions of the identified pollutants, and repulate those sources based on
emissions standards that reflect the best performing sources or with respect 1o a

healdh threshold under 7412{d) (4).

s
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hese-5 sources for sonree gategories with less thian 30 sources), EPA st alsh
determine whetherto establish NMACT standards. more stringent than the MACT floor
after consideting cost, enetpy requiréments and non-air quality health and

envitonmental effeets, T4 § H12E)(2), FPA is specifically suthotized fo

subeatepptize & sonrce catelaly by ¢lass, type or size of sourees. Id.§ 7412(d)(1).

Unde thetstatiire, EPA may piovide sontcesup 1o thice yeass to come into
complifnce once standard are st '

. uswﬂlvﬁmtc Agmucs - mmpmwdcmuuu an additignal yearifitnecess fjl_iff-. ‘fOL
r;hg.iﬁ-s'm.ﬂ‘m:i‘m-_g{féz;ox;m@’lsj";,‘Izi;. § TAT2E(3)A): 40 CIR. §63:66).

Bi. The T900:CNA Aivendinents established a unighe provision-—section-

7412(n) (l)hfm‘T ?’A mdctmmme whether to.list power. plarits for regulation-of -
hf’l?&fﬂf;ﬂ!.}'}ﬁs{ dllp ollitants. Seed2:US.Co § 741 2(0) ()Y, wep-aidio Neawr Jersey. v EPA; 517

2HE.2008), Under secrion 7412(n)(1)(4), Con grcss-.di;-ey:réd' BRA

to petform a study of the hazards to- public liealth of hazardous aie pollutant
emissions from power planrs (“Urility Srady”) reasonably anticipared o occur after
implementation of the trde IV acid rain program and other CAA programs and also.
derermine altetnative conerol straregies for hazardous air }m]lum at enissions from
such sources and report those findings 1o Congress by November 1993, or wathin

vears.! 1d. Section 7412(n)(1Y{AY further provides thar HPA shall regulate power

FLPA complered the Utilite Srudy in 1998.
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plants pursuant to section 7412:4f the Xgency determines that regulation of hazardous.
air pollurant emissions from power plats is appropriate and necessary, after

eonsidering the tesultsof the seedon 7412(n) (1Y) U rifity Sttld}?,-- I

)(BY ditesrs the Agency to-conduct astudy of imereury

emissions from power plants, municipal wasre combustion: units, and other sources,

(“Méreury Stady™) and 1o teporr.the findings of this

including Atca sources pfies

s Congress within 4/

study yeats after Noveiber 15, 19902 1 § 74120)()(B): Tn

conductingthie Meroury St
: ;11;1‘3':%.,.1*‘_3{3 ichiemissions, the health and environmental effects of such emissions,.
rechnelogies which areavailable ro conteelsuch emissivngand the costs of such

zechnologies? T Priveto puliicativg, B subjected the Mercuty Study 16 twor

L\tm‘»i\ttxtcm'ﬂpnu1 e j’ee"z’? Vedd: Reg; 9304, 9307 (Feb: 1 2 2012)..
Congresssseparately msked -th;:-:,afzisi‘;nj'(jj1‘1;1_}'{[1'1:3& tute of Lnvironmental Health Serences-
and the Nadonal ;‘.:?f&ca‘(fir;‘;my of Sciences to pertorm additional independeny: studies to-
detesmine-the threshold level of mercury exposure below which adverse hwimian health

effects are 1ot expected to ogeut in every the most sensifive members of the

population. Td. This exposure level is commonly refersed ro as the refetence dose.

PEPA completed the Mercury Study in 1997, Notwithstanding the stannory
requirement that this study be completed before the Unility Study, FIPA completed the
Mercury Study first and used marny of the results of rhar study 1o develop the mercusy
related information m the Unlity Srudy.



8a

8. In December 2000, after considering the studies required by section
7412(n)(1) and other relevant information; including mercury emissions data from
power pianrs,_.kthe_lfi'l)ﬂ madé a finding that it is appropriate and necessaty 0 regulate
hazardous air pollutants from coal and oil-fired electric generating units and Hsted
those sources pursuant to-section 7412(c), making coal- and.oil-fired power plants
subject to tégulation under section 7412(d). 65 Fed. Reg. 79,825, 79,825-31 (Dec. 20,
2000) (2000 ﬁ_n’cﬁng), Sjpccliﬁc:al'l'y, EPA found that coal- and oil-fired power plants
“are _thc.]argest--doriﬁcsljcsourcc of mercury -emissioné, and mercuty in the
eavironmentpresents significant hazards to public health. and the environment,” Id at
79,830. The Agericy took note that the National Academy of Sciences study had
confirmed BEPA’s owin iesearch concluding that “mercury in the environment presents
a significant hazard to public health.” Id. Moreover, in the 2000 finding, EPA
explained that it 15 appropriate to regulate hazardous air pollutant emissions from
coal- and oil-fired units because we identified cerrain control options that we believed
would effectively reduce those emissions from such units. Jd The 2000 finding also
concluded that it is “necessary” to regulate hazardous air pollutant emissions from
power plants urider section 7412 “because the implementation of other requirements
under the CAA will not adequatcly address the serious public health and
covironmental hazards arising from such emissions identified in the Uality [Study]
and confirmed by the [National Academy of Sciences| Study, and which section 7432
1s mntended to address.” 1d

0
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9. In Mz[y 2004, EPA px’@pt;ssgdfor comment section 7412(d) standards for
conl- and oil-fired power plants. 76 Ted, Reg, 24,976 (May 3, 2011), In thar-action,
the EPA c-bnﬁrmed that the 2000 finding and listing of power plasits remain v ;1‘Ii‘d'
based:on considéradon of the information available at the time of that Anding, and
the Agency r;;;j;féﬁm::e& that it is:‘ﬂppi:c;;{x_fi;xrc“and necessary o regalare h'wfudmum
Iiféjll’,u:ﬁi-zifr éim'isSic;i;ajs;_,frohé:é@,ﬂ‘l&r and il fired power plants aftet conductingnew peéss
mmcwedfu:niyscs dumﬂ stiating thar such emissions from: powes planrwo e 1,
pose Hazards ro public health aﬂd ihe envitontént dnd that those hazads will notbe.
addressed through implementation of the ofher CAA provisions applicable to power

) _

plants. BPA revised the new analysesin response to comnients by EPA’s Sciengé

Advisory Board and pubslic tomiments aind confirmed theapptopriate and necessaty -

finding asid listing of power plants whew the Agericy issued the final Mercury and iy

100 Ihe final Rule set numeric emission standards to-control metcory, othér:
hazardous metals {e.g., arsenic and pickel), and hazardous acid gases (¢.g. hydrfogen
chloride, hydrogen cyanide; and hydrogen fluoside) from power plants. The rule also
establishad work pracoce standards 1o control emissions o f organic hazardous air
pollurants such as dioxins and furans. EPA provided alrernative or surrogate
standards for non-mercury meral bazardous air polluiants and acid gas bazardous anr
pollutants. Specifically, for non-mercury merals, EPA established filierable pardeutate

matter and ol merals limits as surrogates for the individual non-mercuyy metal
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hazardous alr pollurants; and fopacid gas hazardons ait pollutants, IiPA estabiished
hydrogenchlorde and sulfurdioxide as surrogates: The suriogate standards allow
many-affected facilities 1o vfilize monitoring devices that arc alveady in place, thus.

lowering Hie compliance costs for the affeered unirs. See 76 Fed. Rep: ar 25,038-39;

1. hisdeclaration is filed in supporr of the EPAN Mation for Remdnd:

st

EP:4, No 121100 (and

withoug \"mtui White Stallion Energy Center; LLC .
consolidated eases) (D0 Cir:
II. Public Health and Environmental Benefits of the Rule:

12, Hazardous air pollutants emitted from coals fmt'ivﬁiiéﬁr‘éd:.]3¢>xve,1f,',‘{ii'zi‘1itﬁ' :
are :arss_@,réiﬁged. xvi_-t’ii serfous adverse Iﬂiﬁiﬂth,-md eavironmental effects, Metcury emitred:
from power plants may be rqr:ri&;ii;é:‘f,cﬁs:me;ié rvdhe enviro nitiesit into. m_t;:'ﬂiylﬁ_azj:;:cuiy_,;g;;f
highly roxie petsistent pollurant that-aceu mulates in the food chaii; € 13&(;&:1]@ the
tissue of -ﬁ's_lh, People consuming these methylmercury-contaminared fish also ingest
and bioaccumulate the nu}rﬁl"xylinmrem}g which can cause neurotoxic effects. Children,
and even more so developing fetuses, are especially susceptibile to-methylmercury:
effects beeause their developing bodies are more. highly sensiave to.its effects. 76
Fed. Reg at 24,977-8. Children who are prenatally exposed 1o even low
concentrations of methylmercury are at inereased risk of poor performance on
neurobehavioral tests, such as those measuring atienton, fine motor function,
language skills, visual spatial abilites, and verbal memory. Jdar 25,018, According 1o

the National Academy of Sciences, these neurndevelopmental effects from



1la

methylmercory esposureinclude the ability of children 1o leayn and succeed in schonl.
Id. at-25,001.
The population at lighest tisk are childsen of women whe consume Jarpe .

amipunts of fshvand otherseafood during pregnancy: Some postions of the

population, including anglers, Asian-Ameticans, and memibers of some Native:

o colfural and gcononiie reasons. Ty ilc t, they gy have methylinercusy exposures
that are twiceas highasahé avérage 1S, populaton, Jd.at 24,978, 24,984, In
addition, mercury by heenlinked-to adverse-eqvironmentalieffects; including adverse

repraductive effeets pit: fitinerons speciesof fish, ay well asadverse behavioral,:

phystological, and reproductive effécts irrisevesil gpecies of Si}i‘_'.n."e:i'i'ii,.iigfbiifdsc-iii?}i}
mammdls, [d-ac 24.983, 25,012-13.

13, iIn éd’dirio f1 1o mercury, the Ruleveduces-emissions of -sut%CIr?li'-cj ther
hazardous air polluiane nmiﬂafs, linked to serous health impacts. Adverse noncancer
health effects associated with nan-mercury hazardous air pollutants include chronic
healib. disorders: (e.g, irritation of the lung, skin, and mucus membranes, effects on
the nervous system, and damage o the k-idncys),_-:md acure health disorders (e.g., lung
irrirarion and congestion, alimentary effects such as nausea and vomirng, and liver,
kidney and nervous system effects), Seedd. at 24,978, Hazardous air pollutant merals

such as arsenic, nickel, and chromium have been classified as human carcinogens, and

cadmium is classified as a probable human carcinogen. Hazardous alr pollutant metals
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such as lead and seleniuny also have potentially serious nongancer health effects.
Childsen ate miote seasitive to the effects of lead rhan adults and ne safe blood Jevel
has been determined for children:, Fetuses :QK}'?QSIC&=t§)}¥i¢ﬂdt-in’ thie womb may be bossn
prematuiely or have Towe v aveights at bierh; expOsUIE in the womb, 1041 faney, orin
carly cliildbood may also slow mental developmient and cause fower intélligence later
in childbgod. Fxposure fo seleniting can caust severe respiratory effeots. Idat
25,005

14, Acidigas hasardous air pollutants suchas hydrogen chloride, hvd fogen
Auoride, and hydropen eyanide addto algeadly highamosphericlevelsiof other
clironic fespitatory TQ_\fi;taﬁ_,ts:iii'lfﬂ:"ﬁ_’j: :éiliéﬁijijqut;tl_t-:;fl,-:gi eg-radnﬁb_ni.;i e Ibz;’;‘lc:i,ﬂi-ﬁ(::"A"{i',{)‘hz
Iahtzsm 6. siealio 7T Fed Re: '1t93621\1m)’" sensttive ecasystems are already
-@_\'-p_c'i‘i('t'x_d‘:cfl-lg;;iCi,‘di_ﬁ:cﬁ-ﬁi}i 1 and ‘recent evidence indicates thar hyd‘rc}_gcin'fc]filc’)jj:jc"ié caribe
rranspotied long distances.and aggravate acidification in Jocations distant from
ernissions sources: 77 Fed. Reg: ar 9362,

15. I conjunction-with the final Rule, the BPA conducted a Regulatory
Tmpact Analysis (R.'].'.._s‘;.) pursuant to Hxecutive Orders 12,866 and 13,563, Regulatory
Impact Analysis for the Final Mercury and Air Toxies Standards, December 2011,
I){.JC]CC{ND. EPAFIQ-OAR-2009:0234-20131, At A, The FPA estimared that the
aniual monetized benefits of the Rule in 2007 dollars would range berween 837 10
$90 hillion, using a 3 percent discount rate, and $33 billion to $81 billion using a 7
percent discount rate. At A ar 3 (15-1), The cost of the Rule, which accounted for

10
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compliance, nmonitoring, and. weporting costs, was:estiniated ar $9:6 billion i 2007
dellars: Td m:_j%}()','(S:-Sjl_); The nerannual ;q_u,:;nt:’iti’ﬁli.lc"b__e’n';ﬁt;s of fhie Rul:e{\,, once fully

implemented in 2016, wouldiexceed the Rulels 1ot costs by between $27 billionand

$80-billion in-2007 dellars axa 3 percentdiscount xare, or $24 to $71 billion usinga 7

percent discount rate: Jd, at 101 (8+1).- We-conchided tharimplementation of the Rule.
i expetred; based putely on cconorie efficiency erifetia; o provide sociery with &

significant net gainin socialwelfate; cven given the limited sev of higalth and

wivitonmentaleffects we were ableto guantty” 14
16.  Whenmnayzing the-costsand benefis for this Rule; the BRA applied.

peer-reviewed methods' adexplained in-deel the empirical basis for our conclusions.,

Inn Jeeping witli the difectives of the Exe tive Ondess in the RIA PA chumeresized
‘in dcmﬂ th 0 ulccsol unculunmcs tffm,nngcmlbmm firs estimates; including rhc,
many un.quan.ﬁﬁﬁbi_ﬁ? health and environmetital Benefirs associared with reducdons in
hazardous aic pollutants-atitibutable o ilie Rule, See77 Fed, Reg. 9432, see alio, &.g.,
At A ar 141 5"’(,1?.-53) to ~13) (l’iéfing the miany human health benefirs that could not
be quantified or monetized), There are many obstacles to fully quantifying and
extrapolating results from high-dose animal experiments 10 estimare human effects ai
lower doses, limired ambient and personal exposure monitoring data, difficulties n
racking diseases such as cancer thar have long larency periods, and msulficient

ccononie research to support the valuation of the healdh impacrs ofren associnted

Il
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with exposure 1o individual hazardous airpolluraats. Ast. A ag 37-61 (#6210 <606).
Bor example, EPA could quantify and monefizeonly one of the benefits atuibutable.
tor recugtions in mereuty, and the Agency ¢ould not quantify ox monetize-any ofithe

benefits anibutable oreductions :.ifi:-f-rln.csr‘:faft;.;ﬂl:ﬁz_fé hazardous air ..PO‘“-?-LHME eriissions from:

power plants becanse ofug ';‘_1_337;‘&1,:, :

parametess. S 77 Fed. R&,g‘ At 93@_ 3063 1\%: Avdt 52-89 (4:57 1o 94) Phe many: -

unquantifiable benefits off hCRlﬂﬁa gy tedicing: the Hicidence of cancgr or rediicing.
adverse effepts. on brain: developrient and memoty functions. aside from 1Q loss, ate

nom.thL 1})01 L.

17, 11undmmpo!immwmsnbhompowmpium 't;':ml'bc contolled:
effecivelywith the fgégfﬁiitrb”’isfti_isﬁcl, o tedliice emissions of flietble patriculite mattey
andsul fur dioside, Bu:zmse af wmdobc selationiship bévween teductionsof I,li_r_:
criteria poliutants flierable particnlare matter(also called Bne. pacdeulate matter) and
sulfur dioside and reduetons of hazardons air pollunin remissions, the-standards
established in the Rule m’.ccs;;_:ifi'iy vield 1_‘(’3.duct,i"0ns in emissions of filterable pardculate
matterand sulfur dioxide {a particulate matter precursor).® “The Agency has developed

metrics.to quantify and monctize benefits assocated wirh reductions in those criteria

“In fact, because of the close relatonship benwveen reductions of these cuirena
pollutants and hazardous air pollutants, EPA established filrerable particulate matter
and sulfur dioxide as susrogates for non-mercury metal hazardous air pollutants and
acid gas hazardous air pollutins, respectively, This allows sources 1o comply with
their hazardous air pollutant emission reduction obligations by demonstaring
reductions in filterable particulare matter and sultur dioxide emissions.

12
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pollutants, Based on the projected reduetions in ambient levels of fine particulate
matter-associated with the Rulg’s compliance, BPA estimated that the Rule would
ultdn-: sigmﬁc'iut guantifiable pi Blic he ﬁrh bumﬁrs including aviidance 54,200 16

11,000 prematise deaths, 470i;lnunfxt'ﬂ. heart attacks, 2:600° hospitalizagions for

respiratory and caldwv*lscuhz;zi..fdis,éa;&;jeﬁg;lﬁéﬂ};{);(}'{)} lost work days, and 3:Z-million days -

wherny adultt; reserict noimial activities, Arr‘ A5 (S-3), Seealio i ar 90 04 (5

7, ibls. 51, 5:2) (summinsizing quantificd and mongrized benefits foimimproved
human health associated with-teductions 1 pritmary and secondagily- formetd fine
particulate matter).

L. Esnmated Tlmeframe for Completmg Avalysis of Cost.Considerations:
for a RLVISed “Ap_ : mpnate & Neceqsa:;y” Finding:

18. .z}@“:ﬁ;}?.@_‘i_{::ﬁ)f iif}}?"‘ti'tiltiﬁ.ﬁ‘%‘: \\cmw, 'éiS-i;:_'1rf;"r-eL&X_d’min1,§.r:i:at;'>.r of(XRUm
involved in ‘t'h'_c..jp,fd:idr'i.f:i?.;a.iif.:-m«-‘zin".ifl ﬁlil.czc@i;imj of resources 1o meet the legal
requirements ol the CAN a3 'W_(ﬂl "f‘zs'fhe-";iii}':g]t_ui}ift_y‘ needs of the country. T am fandiliar
with the processes and time periods allotted for the EPA 1o take regulatory actions
undet the CAA. Respondinig to.the Supreme Court’s:remand in this case 152 high
priogity for QAR and we are fully commutted to. providing the resourees necessary to
complete our action on remand quickly.

19, IIPA has aleeady begun the process ol reviewing available information

relevant to cost as part of its CAA section 741 2(n)(13(A) “appropriare and necessary”

finding in tesponse o the Supreme Court's decision in Aéchigan v EP-1. Relevant
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staff have lieen assigned to the project, and we have established a detailed internal
schedule with the goal :()F-,CmJ'lpylg:!:ihg. the proposed consideration of -Ct‘i‘ﬁ'!ia"iil the nest

few months. FRA ujr:ill’:a;}ls;:;,gpmvi_de..a:zp,Libljc:"cgjami_mén_t: petiod to allow forinput from

stakeholders. e Agency: s comimited ti:completing this pracess onan & spedited.

basty, and tnrends o finalize our analvsisioFeost considerations for the appropriare

and necessary finding 2 close to Spiil 15, 2016:45 possible.

IV. ‘Effects ofRemande Hout Vacata rﬁnRegulatedSwrcesandbmtes |
20, Many umtSaffcctLdb} thie Ritlearein compliance with the Fnal
standards consis E@"“._.ﬂ_.t 3xiirlu th g\pnﬂ@ _3'2;(_?}'55 compliarice dare. Az discassediabove, in
the: final 1:.11;_,]“;]3\ ave all'soutéesn P torthiroe ?.)'ziz-ffrsé;rcj}'cds‘n‘ply, EPA alsoincluded.
additionial Hexibil ttés»:t_o allosesdre .é‘tﬁz‘éf;ﬁ'@st:fajn-:-'t;;p;_jr-)‘;iruni_i;}? 1w olstait: Fmﬂu.r
comphum.(_m,nsumq ndet xecnc)n 7412 Ihg Rule w:muphcld arid all petitions fm :
review dismissed by the 1D, {Jﬁr‘gﬁ;ﬁ_iﬁ }_i‘n:;;\Pﬁl 2014, 4 year prior wo-the compliance.
date. Although BEPA will tior haye '-ct31i3p§'l?1‘c emission reporing data for the Rule until
after the reporting deadline in October of this year, according 1o a survey by SNL.
Fincrgy,” those units that have alteady come into compliance with the Rule represent

half of the domestc coal-fired generation capacity. Lric \Colft, Supreme Conrt's

7 SNIL Financial is a subscrber-based service that collecrs, standardizes and
disseminates relevant information — including news and analysis — for a variety of
industries, including the energy secror. hips/ Swwwsnlocom/Secrors/lineroy/

I4
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Eventral MATS Roidins Wil Be (Mostly) Moor, May 14, 2015,

hrrps:/ /wwwisnleomy Interactive W/ Ariddd e SPR?{:d = A-32620730-131 f;'g';:‘ o o

21, Theuctions the industry have faken or atneunced in tesponse 10.the

The Instirute of Clean 33 Companies.estimartes that almast 400 uiits totaling over-

180 gigawants? (GW) of eapacing have nstalled mereury controls. Instituie of Cloan:

Nir Companies, Mercury Tnstallation:List, it/ /o vimcdn.com/sites/seonwicaceom/

rcsou'15(-:c;/’;;e's{11§=Lf1r;{;\*1'ﬂfét1‘.’1‘?‘,,./'_-‘5\'fl'e-x:‘énit_g? ..l:f]sfﬁ:ijﬁﬁé,’ﬁfi; Lisk o P-dﬁ., (J\tt l*) Sm*
neatly 50 GW of capacity bave cither updated esisting conticls ot insrilled ey
controls that-tedvice dcid pases-and sulfar dioxide, and abour 19 GW of partieuate,
matter teols et npdined ‘Bﬁ;'iris.thﬂ?éi:? While some-controls that have been
installed i order t<-§='C£§113-151yj awvith thé"'kil'ir:“-_l’_ﬁ;] umlowc; il — rasriotin
relsion 1o (.3'}_3"11:.1_7fir'jﬂg COSLS; fm muany -control echnologies, a significant portion of the
cost of cd:ﬂ})]ian_c,e-zis-;’1$sc5c_i‘:‘1‘tcdi with the initial capital expenditare. Some coal- i
oil-fired units, representing almost 2 GW of capacity, have switched o buming
natural gas. "

22. According to.the Natonal Association of Clean Air Agencies (INACAA),

which has been surveying states periodically throughour the Rule’s compliance period,

F A gigawars (GW) is equal to 1,000 megawatrs (MW).

T SNL Financial, b/ Zwwawsnleom, Energy Darabase {subscriber only).

" SN Financial, hipe/ Zwwawsonbeom, Eacrgy Database (subscriber only) (ast visited
March, 23, 2015). :
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states have granted 189 extensions to power plints for the installanon of conrrols
since the Rule was promulgated: Natonal Association of Clean Al Agencies; Suryey

of MATS Compliance Tix rmmim}.il{é_q;ﬁgs'ts; August 11, 2015,

hiip:/ Avwwdcleanairorg/sites /defauli/ fles /Documents/ ALY T Sexcosionregics i

e-Aopust2005dE, (A G The Association’s supvey-did notask siates to:

tabl

spectfy how tany units were covered By vachextension, thug some of these

extensions-nay-have been fof entire plants while: othiers riiay have been for individaal
units. For perspective, whin the Rulg was prorulgated, EPA ssimated that there
were approximarely 1,400 anits at 60U plants.that were affected by the Rule, i St

18 (3:3). The Association alsi reports iyt Teast some of the.exensionsawere for

less thar one full }Lllﬂﬂd othies wu(_hm,m 3oinly somie of the Rule’s -
requirernents;: i.ﬁéjr?@xﬁin_p} ;8 ;czme.!;z;x-tcn's'iqxis'xﬁc:‘fgi grarited for 4 six-week. dme pmol \
in order to-honor contractual Capacity. commitments thar had been made 10"system
operators that van several weeks pase the Apsil 2015 complian ce-deadline and some
extensions extended the deadline for c:-)mplyi'r;g with the requirements segarding a
singhe hazardous air pollutant or group of pelluranes. Ate E

23, For those units thar were approved i accordance with-40 CER Part
63.6(1) to operate for up to an addigonal year past the Apal 16, 2015 compliance
deadline, and are planning to install controls by the 2016 deadline, many will have
already made significant investments or entered into contractual commitments n

order to meet that extended deadline. The controls that are expected o be installed

16
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would include sorbent injection systénis, fabric flters, and various types of acid gas
controls. Those controls have expected installation times (Gom design; consrruction,
installation and testing) of Vte-36 months: . See generally, Assessment of Technology

Options Available o Achicve Red uctiens:of Hazrdous Aic Pollutants; prepated by

URS for Iixelton Corporation; Apil 2011 (et H). Inaddition, theregulations-

o

implementing the extension -p-i:;avi:s,i‘ahs;-@'gmtgaifx-rjqz'asiéﬂ-.;:@:.ques t 10 include, arong;
other things, a dcscnp ton 6F the contiols fo be Jmtﬂllcdandcnmphaﬂc’c.hchedulﬁ that
provides -ﬂé‘c-:cin.tcsz,'xxé'lie.n thé nécessary construction: will beginand end: 40 CFR. §
63:6)(6)(). "Thus, sources that received extensions i-ordet’to install contiols will
have: ali"ead}{z taken sxgmﬁcmt : »tcp‘? m do 80, ;’?s;-:-:y:aqﬁ rur satheshidhiveniand ab this:
poin could uliimately increase costs of eamplianice with the Rille for these.
‘companies, giver the confusion nf U m;a-\';éfliaj:g or dtﬁi‘z’xyiﬁgecg;ﬁtzfac:niall‘ comma HTCHTS
and.construction plans, only fo have fo rc«;i:liStﬂ'té‘i‘f’l‘l‘oﬁ.t:’:-:gfi'ﬁflﬂ:gt:h}Q‘Ilm_ i f EPA reaf firms.
that it is appropsiate torregulate power-plints undér section 7412, In that same vein,
vacatur would certainly have negative implications for the companies that design,
fabncate; and supply the control technologies requited by the Rule,

24, Tior those units that received an exrension and are planning to shut
down, remand without vacarur will largely mamrtain the stars que. As explaned
above, EPA will acr quickly onremand. TEEPA concludes that regulation of power
plants is appropriate after considering cost, such unirs could shur down as planned on
April 16, 2016, 11 EPA reaches the oppostre conclusion, those sources could conunue

17
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to operate. We believe thatmany of the units thay have derermned that ivis not
econiomically justifinble: to insrall controls are: likely 1o be ﬁiﬁ?ﬂ}@{} olderp fants rhat
already operate intermistentlys See Aty Aag 50-(3-35); fec alst, eig., Tii-Srare: Kirsy

operation of Nucla bﬁﬂOﬂ) .

CAA authotities have allowel

tidh and thie Agenicy ds wotling withy
soutces to-address the few gircumstanees inawvhicli poteniil thredrs 1o glectric
reliability may exist, BPA provided unprecedented fleibilities to-power plants 1o

ensure.thatimplementation would ocent with liniited impagct to electiic reliability:

Specifically, for reliabsiliry-crivical units, B P ifiterprered the phiase“installation of |
controls” H.the CAA Seetion 74 :1 2(1)(3)(13) : wrcnqiwn .{pi:"_(}?g?i?si(31’_1521?':;1‘\-.21131‘3l,yf 1o it tht:
do not plan ro install controls i thennits aré needed o run-while replacementumits or
transiission-upyrades are being construeted. to-address the potendal clectiie rc‘zlizdﬁ!i ty
issues, Thug, these units can run withour controlling theit hazardous air pollurant
emissions for up to an addidonal veéar pussuant to the statatory extension provision.
As noted above, A has also been working with reliability critical umts that need

additional time past April 16, 2016, pursuant to the aforemeniioned December 2011

EPA Enlorcement Response Policy.



21la

V. Distuptive Consequences of Vacatur
26, The Rule istheonly federal standasd regulating erigsions of hazardous

air pollutants from coal- and 5'9fij—-;ﬁ‘xi£:.§13.}pjc,ﬁwi.t?:i: plants. Hazardeus air pollutants emitted

by powerplanits inclide merals (e, leadimercuryy arsénic, cadmivm, chremium; and

s i
b ‘eg-iw--,

nickel), organiics (e:g acetaldehydie, bertzene, and forminldehyde), and acid gas

hiydzagen chilofide and hydropen fgusde: $e 76 Fed: Rew: av25,003-5. The power

sector s the largestanthiopogenic SO iany Hazardous air pollutants in. the

United States, inclading:merciry, 'ii'}itlfﬁgcﬁ;;c 1loxtdn, 1}'?_(}1%& n flootdde; Selemum,

arsenie, chromivn, cadminm; tickel, and-othicrs. BPA estimates thatio 2005:the

power secros emittéd 50 percentofiotil domesdeaniropogenic metcliy emissions;

srdent pfitgral domestc cadimiiim

62 percent of roral domesﬂc1rsem(:cmx%10n%,s3 |
emissions, 22 percent tjf»=t(q'r:ii’ démuestic clummum emifssions 82 pescent of toril-
domestic hydrogen chloride exfiissions; 62 pereen vof total domestc hydropen fAouride -
emissions, 28 percenr of roral ﬂbmcm:icrn_i_tikel? emissions, and 83:})@:1:.3:111 of woal
domestic selenium emissions: 77 Fed, {I.{ftf-‘.g.< at 9310,

27.  As previously discussed, major progress towards compliance with thic
Rule has already occurred. A vacamn of the Rule now would endanges the emisston
reductions required by the Rule by eliminating the only federally enforceable
requirements for existing coal- and oil-fired power plants to con rrol, monitorn, and
report their hazardous air pollurant emissions. Fhe emission reductions required by
the Rule are significane: the EPA esamated that in 2015, the Rule would reduce

&
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mercury emissions from U.S. coal<fired power plants by 75 percent, hydrogen
chloride emissions (as-& sutrpgate for acsdgasu}bv 88 percent, and fine pardculate
matter emissions (whigh incliides DOV-IELCUTY 11_‘1_1’(?;['%}%_"); l)‘,}-'?fl‘?.«ipﬁiﬁéexm See 77 Ped,
Reg, at 9424, Mmuwumerc:myunmwmfr@mpmmphtmftffu:tnowﬂl'«

deposition; exposures, and 48k today, but may-also contribute o, future deposition;,

exposuresand sk due o the feesfstent natate of cretry fothe gnvironmgnt., 76

Tied. Reger 25,015, NsTiPA noredin the proposed il thie delay in issuing moreury
regulations undes %acuon7412hwsflhmd\ mul ted i hundreds of additional wnsof
mercury being emited to-the envitonment; ;.a;:;cf;{fh;at mi¢rongy will remain part of the:
global burden ofmereory: T A ACHRIL nowavould o ﬁi}ré'_ct)n1pc>,t1)§_d'- that ,?-i'm}g Act..

28, Aliliougli the Rulis stirnared 2015 emission: seducdons do-ngt ageournt:

for the approsimately 200 plants that teceived 2 one-yeat extension, itis bur |

understanding that only 22 of those plints, mpmannng less: than 1% of the coal-fired
generating cn;:ndit}f'=i:1 th;:'-cmu-n‘tzz)i',‘_\;{gr@;ﬁﬁiut&di'fih _’fj-‘;ld:éh‘!j.()ilﬂ]. HIC—up 0 one
year—1o operate wirhout insrllaton of controls in-ordes 1o provide grid 1‘(’:]iﬁb§]ity
before retiring. See Adr . The majority of the units receiving an extension did so on
the basis of needing more time ro-install controls, and, as noted above, should already
be well an their way 1o compliance. "Without a.standard in place, planss that have
already installed controls could choose not 1o operate those contrels. Plants that have
vet to complere construction and installation of conrrols could halt that acuvity. Tn
addirion, power plants would be under no federal obligaton 1o monior and report

243
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their hazardous air pollorant emissions: While more than 80 other industrial source

carcgories are eurrently subject to.eraissions standards that limit these emissions and

requite routine mgnitoﬁﬁg -ﬁ;-j_d_'Lf{:pft_}ﬁtixig;f:és\i‘igﬁii ga{)'(?\vg!?:'151¥'lll s, representing p major

portion of all anthropogenic: hazudous At pollatant emisitons in the United Srares;

would have no-federally niandated vequirementsito-contial, monitor, of teport those

- eMISSIOnSs.

29, When promulgated, th Licady decades overdue, A complete

vacaturof the Rule would interruprior deliy the iniplémentation. of enforceable.

, manitor;and repott bazrdons airpollutant emissions and:

»

TEQUITCTICALS 10 CONTY

conld delay thosé requirenicnts fifther sull uiring HPA 1o conduct 4 rulémalking

1o re-establish a1k asp;.uhdflh T 'j:?'jjjgigé;ti}ﬁ; ::jc-{‘a‘_f:‘;éi.ut:iiﬁ;ia’gj:r:st’:lig‘-:m‘;ﬂéh;g e
remed vrhcsnhdeﬁcxencvzdmuﬁadb}timﬁupmncf;omn n Michigan. For
teference, the Rulc, ‘_ﬁ)‘c)i_;%‘:ﬂ;ﬁij.{)&t: 4 i}r’,ejs'x_fs;.ﬁ;ﬁ J,&sue :'aft'e_,t—'.ﬁlj-g.;:flj_‘. . Circuir vaca ted the
Scction 7412 Revision Rule in 2008 -;S?eak"\?vizefjk'r;‘ffjf‘ w BPA, 517 ¥.3d 574 (I.C. Cir:
2008).

30,V acanir would also have $ignificant distuptive consequences for other
regulatory programs. Fot example, when requesting area redesignations from
nonattinment (o attnment; states are required o provide ren«_\ru& projections of
maintenance of the natnonal ambient air quality standards ("NAA (\)S"’} for critena
pollutants, and some of those reeenty approved redesignations have already
imcorperated emission reducnons associared with the Rule mto those ren-vear

24
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maintenance plans, Sée. e.g, 80 Fed. Reg, 44,873 (July 28; 2015); Notth Carolina Dept.
of BEnvt. and Natural Resoutees, Div. Qf’.r‘_\irQi;iaﬁi}g Redésipnation Demonstiation:

and Main ['enan_ccfl?lm]:'fbi'?.r;hé-l(ji? hatlotte-Gastonia-Salisbury, North Carolina 2008 8-

Hour Ozone Maginal Nonatainment Area (Apsil 16, 2015) at 32; anailable af

hrop:/ /dagistateimcus /plinnine/mbrroling/Cliadlowe. 2008 Ozoné Redesignatibn, 4

ad_Muinfenance SIP Nareanve, Finsl f)"-i_'?:}iasz—"1215;;;‘-5;11}?.(,;%Stt;;, 1y (indicaring North

ité ftute: emissions inventory projectiong).

Catoling’s incorporation-of the Rale i

Similarly, under the CANs regional hawe program, stares have: selied on the Rule for.

putposes.of demonstatng reasoniible progress towards nanival visibility conditions i

national patks m‘.i_éiﬁ wild eringssiateas, *md 22 Asapprowd anumberof f;:giﬁ(;ml hdze:
plans basedriﬁ pwwnzim Rulels c,n‘n:a‘vlaﬂ Iimm o Sratesare .iiisp-p'c;rfﬁittcﬂ; L{)Ld} o1
reductons underthe Ridle 2i"ixz;xz.£i'£:‘f;‘fi;11g.-g&;théiiceﬁib_}g:'“ liizifts iy t'il;é._: context of attaintment
planning for the 2010 1 <hy 8Os N,\x\Qb,bLLﬁu‘\L of ‘ﬂ}e_.:pc,:ﬂ.t:n_,ti‘:;’i_ co=henefit
reductions of SQxin complying with-the Rule’s actd gas srandards. See'80 Ted. Reg,
51,051, 51,077-78 (August 21, 2015). In the water quality planining context, states are
required under the Clean Water Act to: calcblate roral maximum. daily loads (EMDLs),
which establish the maximum amount of pollutant thar a warerbody ean receive and
still meet warer quality standards. 1n the case of mercury TMDLs, states rely on
national air emission standards to inur mercury inorder 1o reduce deposition nto

warer bodies. See, e.g., Northeast Stares Regional Mercury TMDILL, w X1, 39, <4,

avatlable av hup/ Zwaww epingov/reeiont ZecoZimdl/ pdizZne /N orthest - Revtonal-

27
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Merery- PMDLpdf (At ]) (“The Northeast tegion’s ability to achieve the caleulated:

TMDL allocations is dependent on the adoption and effective implementation of

national and international programs o achieve necessary reductions i MeLCuLy:

-emissions, Given the magnitude.of thesedugtions requited to implement the TMBI; .

the N’m;ﬂ‘-l‘c%sy cansiop reduge in-region sonrces rthier to compensate for Z'iin.s;f;fﬁjsf:}i;wﬂ
reductions from out»-af-zcgmﬂ qouwcs’)
31. Remandmthour\'lt'lmi x;s:e;;;ila,e;;a‘qu_;lgui-,m sighificant distuptive

consequences fmit_guhtcd%oumu In ,a;it?ifib_n;f_ﬁ()fégpi al fnvestments that sourees
have already. mzrc';i_‘esm complywiih the Rule, financial phnning decisions, conteacrual
-comimiunients, aind bids in _,fé; f(‘:l:s:g-?c‘;l;fac;m‘iii;i‘gg; d’a_i:’n.ifi{ét:}fﬁvt;'iﬂ8'0-=alteaﬁ}f\. assomed
‘compliance with the Rulc For anmple, 'ii’;_}?z'&};i'izlﬁt'ei'g'tiimtzcijfciii;.?fxf';!i'dt‘;o;_rtimf:nt-
J?ndt;pmtl ent Bys tf;;:mi@pé;gatgt (MlSO) If,\cig} ;..an‘ﬂ_ ‘Southwutp o,wﬂr-:1?ca_j:..ﬁif:.;.fi}.p'c_tri‘;é
Fnergy Nevworkall: LEPOLE that the construction to fnstall-controls for comphange

with the Rule is-well underway. In'MISQ), for-example, operators have already:

PRI Interconnection, MISO Energy, and Southwest Power Pool Electric Energy
Nenwvork are wgom] mransmission organizations operating in the United States,
Regional transmission organizatons coordinate; control, and maonitor elecrric
transmission grids. PJM serves all or part of Delaware, | Hinois, Tndiana, Kenwucky,
Maryland, Michigan, New Jessey, North Carolina, Ohio, Pennsylvania, Tennessee,
Virginia, West Virginia and the Diswicr of Columbia. MISO serves all or part of
North Dakota, Sourh Dakora, Nebraska, Minnesorn, Towa, Wisconsin, 1linois,
Indiana, Michigan and parts of Monrana, Missouri, Kentucky, A rkansas, Texas,
Louisiana, and Mississippi. The Southwest Power Pool serves all or part of Kansas,
Oklahoma, New Mexico, Texas, Arkansas, Louisiana, Missouri, Mississippi and
Nebraska.
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entered into contracts: for installaton of all of the nercury and ;1cid‘gas--ccgmrrcjlﬁs.
necessary under the Rule. Inaddition, the costs oFoperiting controls are typically
included in the bids that ewners make inw ‘cﬁpa.ci ty matket.auctions; such as PJM's .
recentauction to cover the nextthiee years..Phere dre -41-1’5.6'1.51;@'}}%: ongning ;f:t*fé_ait;&: h\

utilities to recover costs of conmplianse, i tithes the organized markets ot state

costs of the camy_iliali.dm“wijﬁhiﬂif:' Rule tmhnncmmmem meztmy requifie:
untangling the: market actions that have wmk Qﬂ{}_ﬁ]ﬁﬁé an'relianccon éﬁihpiiané'e;_:’n{fi‘rh::ﬂiﬂ
Rule, and deing so would Beunnetessarily disraptive given thar the Agencyexpeets to -
-complere its cosr o s’ifdje;:sitics ot i‘ﬁ:@appxm;ijma’r‘,éi}{;s_r;m;;.‘:._g';'njdfmthfs-.

32, Vacawr ofﬂmRulnwcauldh'wmmcr dmupnw, consequences ot
public health and the chvitonmeént; and wf,)uldqlso;tu Cif{itL\Vlfh other EI \
programs. Remand without vacatur, in contrast, would preserve the benefis provided
by the Rule withour significant disruptive conséquenges for tegulated sources.

1 declare under penaliy of perjury that the foregoing is true and cortect,

Fixeouted rhis2iim day of Seprember, 2015,
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Janer G MeCabe

Acting Assistant Administrator
Office of Air and Radiation
United Stares Envirommental

Protecnion Agency



