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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

 Except for the following, all parties, intervenors, and amici appearing in this 

case are listed in the brief for Respondent Environmental Protection Agency.   

 Intervenor for Petitioner: West Virginia Coal Association 

 References to the rulings under review and related cases also appear in 

Respondent’s brief. 
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STATEMENT REGARDING SEPARATE BRIEFING, AUTHORSHIP, 
AND MONETARY CONTRIBUTIONS 

 Under D.C. Circuit Rule 29(d), Calpine Corporation (“Calpine”) states that it is 

aware of one other amicus brief in support of Respondent, to be filed by Jody Freeman 

and Richard J. Lazarus (hereinafter, “the Law Professor amici”), but that both briefs 

combined do not exceed the 7,000 words permitted a single amicus brief under 

agreement with counsel for the Law Professor amici.  It is necessary for amicus Calpine 

to file a separate brief from the brief concurrently filed by the Law Professor amici, 

as the Law Professor amici’s brief will reflect their scholarly expertise on matters of 

statutory interpretation and administrative law, while amicus Calpine’s brief relies upon 

its stature and experience as one of the largest electricity generators in the U.S. to 

counterbalance the arguments presented by Petitioner and its supporters regarding the 

alleged immediacy of harm to particular electric generating units caused by the 

Proposed Clean Power Plan.1   

 Under Federal Rule of Appellate Procedure 29(c), Calpine states that no party’s 

counsel authored this brief in whole or in part, and no party or party’s counsel 

contributed money intended to fund the preparation or submission of this brief. No 

person—other than the amicus curiae, its members, or its counsel—contributed money 

intended to fund the preparation or submission of this brief. 

                                           
1 Regarding the source of its authority to file for purposes of Federal Rule of 
Appellate Procedure 29(c)(4), Calpine states that the unopposed motions of Calpine 
and the Law Professor amici to file their respective amicus curiae briefs in support of 
respondents were both granted by the Court on February 12, 2015 (Doc. 1537280). 
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RULE 26.1 DISCLOSURE STATEMENT 

 Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and Local 

Rules  26.1  and  29, amicus  curiae  Calpine Corporation respectfully  submits  this  

Corporate Disclosure Statement and states as follows: 

 Calpine Corporation (“Calpine”) is a major U.S. power company which owns 

88 primarily low-carbon, natural gas-fired and renewable geothermal power plants in 

operation or under construction that are capable of delivering over 26,500 megawatts 

of electricity to customers and communities in 18 U.S. states and Canada.  Calpine’s 

fleet of combined-cycle and combined heat and power plants is among the largest in 

the nation.  Calpine is a publicly-traded corporation, organized and existing under the 

laws of the State of Delaware.  Its stock trades on the New York Stock Exchange 

under the symbol CPN.   Calpine has no parent company, and no publicly-held 

company has a 10 percent or greater ownership interest in Calpine. 
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INTEREST OF AMICUS CURIAE 

 Amicus is one of the largest electricity producers in the U.S. and supports EPA’s 

“Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric 

Utility Generating Units” Proposed Rule, 79 FR 34830 (June 18, 2014) (“Proposed 

Rule”).    

 Petitioner Murray challenges the Proposed Rule on a far-fetched legal theory, 

claiming that the proposal is “unprecedented” and Murray will suffer “irreparable 

injury” if this Court does not grant immediate relief.  Petitioner’s claims lack support 

and, therefore, cannot justify the extraordinary relief Petitioner seeks.  Additionally, 

EPA has consistently demonstrated its willingness to revise proposed rules affecting 

the power sector to provide additional flexibility, undercutting Petitioner’s assertions 

of irreparable injury resulting from the Proposed Rule.    

 Accordingly, Petitioner should not be permitted to “short-circuit”, Nebraska v. 

EPA, 2014 WL 4983678, at *1 (D. Neb. 2014), EPA’s ongoing rulemaking process.  

The writ should be denied. 

ARGUMENT 

 Petitioner, and intervenors and amici in support thereof, present several 

specious claims regarding the purported impacts and novelty of the Proposed Rule.  

See, e.g., Pet.Br. 41 (stating “Petitioner and others will suffer irreparable injury if this 

Court does not provide immediate relief”).   
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 For example, Petitioner asserts that “coal-fired power plants may shut down 

based on the risk that the mandate could be upheld, no matter its final form…” Id. at 

42.  Petitioner presents no evidence to support this assertion, nor could it: the notion 

that a power plant could be forced to close due to a proposed regulation regardless of 

“its final form” (id.) is illogical and cannot support a claim of irreparable harm.  See 

Wisconsin Gas Co. v. F.E.R.C., 758 F.2d 669, 674 (D.C. Cir. 1985) (stating, to prove 

“irreparable harm”, “[b]are allegations of what is likely to occur are of no value since 

the court must decide whether the harm will in fact occur.”) (emphasis in original).  In 

fact, the Proposed Rule alone would not require that any particular coal-fired power 

plant shutdown; rather, secular changes, including lower natural gas prices, are 

rendering coal-fired power plants uneconomic.  See Decl. 10-11 (Attachment A).  

Petitioner cannot conflate these secular changes with alleged impacts of the Proposed 

Rule to bolster its claim of irreparable injury.  See Wisconsin Gas Co., 758 F.2d at 674 

(stating that “the movant must show that the alleged harm will directly result from the 

action which the movant seeks to enjoin”). 

 Furthermore, EPA has consistently demonstrated its willingness to revise 

proposed rules to appropriately account for potential impacts on the power sector and 

provide regulated entities additional flexibility.  See, e.g., Final Rule, MATS, 77 FR 

9304, 9411 (Feb. 16, 2012) (allowing “reliability critical units” to qualify for an 

additional year to achieve MATS compliance); Final Rule, Revisions to Federal 

Implementation Plans To Reduce Interstate Transport of Fine Particulate Matter and 
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Ozone, 77 FR 34830, 34831 (June 12, 2012) (revising certain state emissions budgets 

upward after Cross-State Air Pollution Rule was finalized); Final Rule, Hazardous and 

Solid Waste Management System; Disposal Of Coal Combustion Residuals From 

Electric Utilities, Pre-Publication Version, at 460 (Dec. 18, 2014) (establishing 

performance standard for fugitive dust control in lieu of proposed rule’s numerical 

standard of 35 µg/m3 for subject landfills and surface impoundments); Decl. 9.  In the 

present context, EPA could ultimately alleviate the concerns of Petitioner and its 

supporters if and when it finalizes the Proposed Rule; and, indeed, EPA requested 

additional comment in a notice of data availability (“NODA”) regarding phasing in 

certain reductions required by the Proposed Rule.  Decl. 7.   

 However, even if EPA finalized the Proposed Rule as-is, Petitioner and its 

supporters profoundly misunderstand what such regulation would require.  For 

instance, declarant for intervenor UARG claims that “[t]he Proposed Rule 

contemplates that [heat rate] improvements [at coal-fired plants] must be complete by 

2020, which requires these activities to begin now.”  UARG Br., Att. B, at 5. 

However, heat rate improvements, along with other so-called “building blocks” of 

EPA’s proposed “best system of emission reduction”, only form the basis of each 

state’s proposed emission performance goals.  79 FR 34830, 34852.  States would 

decide which measures to employ in order to achieve their emission goals and, 

therefore, no affected EGU would be per se required to institute any building block.  

See Decl. 6.   
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Additionally, contrary to the assertions of the declarant for UARG above or for 

Petitioner (see Pet. Standing Add., at para.22) (stating that the Proposed Rule “will 

likely require Coronado [Generating Station] to cease operations in 2020”), the 

Proposed Rule does not mandate that any building block be fully implemented in 

2020, which is only the first year that state plans would be in force.  Rather, the 

Proposed Rule proposes both interim and final emission goals for each state, and 

proposes that compliance with the former not be judged until 2030 (i.e., by averaging 

emissions for the period 2020-2029), while compliance with the latter will first be 

judged in 2033 (i.e., by averaging rolling 2030-2032 emissions).  79 FR 34830, 34906.  

Further, the interim goals that arguably mandate early reductions in certain instances 

may themselves be subject to significant changes, so they are not so front-loaded. 

Amicus submitted comments suggesting such changes and anticipates that, as part of 

the ordinary rulemaking process, EPA may reshape the interim goals.  See Decl. 7-8.  

Recent remarks by EPA Administrator Gina McCarthy confirm that EPA is 

considering such changes.  Decl. 8.   

Ultimately, the significant flexibility that the Proposed Rule would provide—

both in terms of the measures states can use to meet their emission goals and the 

timeline for compliance—undermines Petitioner’s and its supporters’ assertions of 

immediate and extraordinary harm.  
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CONCLUSION 

  Petitioner is not clairvoyant: It does not know what EPA’s final rule will 

require or how individual states will implement it, and, therefore, Petitioner’s claims 

of immediate harm to individual EGUs are without merit.  Accordingly, Petitioner has 

not demonstrated that is will suffer “irreparable injury” (Pet.Br. 41) or illustrated the 

presence of “truly extraordinary” circumstances (Pub. Util. Com’r of Oregon v. Bonneville 

Power Admin., 767 F.2d 622, 630 (9th Cir. 1985)) justifying this Court’s issuance of an 

extraordinary writ.   

Dated: February 19, 2015 Respectfully submitted, 

/s/ Kevin Poloncarz   
Kevin Poloncarz 

Counsel of Record 
Ben Carrier 
Paul Hastings LLP 
55 2nd Street #2400 
San Francisco, CA 94105 
(415) 856-7000 
kevinpoloncarz@paulhastings.com 
Counsel for Amicus Curiae Calpine 
Corporation 
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CERTIFICATE OF COMPLIANCE WITH WORD LIMITATION 

 Counsel hereby certifies that, in accordance with Federal Rule of Appellate 

Procedure 32(a)(7)(C), the foregoing Brief of Calpine Corporation as Amicus Curiae In 

Support of Respondent contains 1,000 words, as counted by counsel’s word 

processing system.  Counsel further certifies that the combined words of amicus 

Calpine Corporation’s brief and the brief submitted by the Law Professor amici do not 

exceed the applicable word limit established by Federal Rule of Appellate Procedure 

29(d). 

 
Dated: February 19, 2015  

/s/ Kevin Poloncarz   
Kevin Poloncarz 

Counsel of Record 
Ben Carrier 
Paul Hastings LLP 
55 2nd Street #2400 
San Francisco, CA 94105 
(415) 856-7000 
kevinpoloncarz@paulhastings.com 
Counsel for Amicus Curiae Calpine 
Corporation 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 19th day of February, 2015, I electronically filed 

the foregoing with the Clerk of the Court using the CM/ECF System, which will 

send notice of such filing to all registered CM/ECF users.  I also caused the 

foregoing to be served via overnight delivery on counsel for the following parties 

at the following addresses: 

Mr. John Charles Cruden, Assistant Attorney General 
U.S. Department of Justice 
(DOJ) Environment & Natural Resources Division 
PO Box 23986, L'Enfant Plaza Station 
Washington, DC 20026-3986  
Counsel for Respondents EPA and Regina A. McCarthy, Administrator, EPA 
 
Mr. Laurence H. Tribe 
Harvard Law School 
Griswold 307 
1563 Massachusetts Avenue 
Cambridge, MA 02138-0000  
Counsel for Movant-Intervenor Peabody Energy Corp. 

Mr. Luther J. Strange, III 
Office of the Attorney General, State of Alabama 
501 Washington Avenue 
Montgomery, AL 36130  
Counsel for Intervenor State of Alabama 

Mr. Kelvin Allen Brooks 
Office of the Attorney General, State of New Hampshire 
33 Capitol Street 
Concord, NH 03301-6397 
Counsel for Amicus Curiae State of New Hampshire  
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Michael C. Geraghty 
Office of the Attorney General, State of Alaska 
Department of Law 
1031 West 4th Avenue, Suite 200 
Anchorage, AK 99501  
Counsel for Intervenor State of Alaska 

Tannis Fox 
Office of the Attorney General 
408 Galisteo Street 
Villagra Building 
Santa Fe, NM 87501  
Counsel for Intervenor State of New Mexico 
 
Carrie Noteboom 
New York City Law Department 
100 Church Street 
New York, NY 10007 
Counsel for Intervenor New York City 
 
Jeremiah I. Williamson 
123 State Capitol 
Cheyenne, WY 82002 
Counsel for Intervenor State of Wyoming 

/s/ Kevin Poloncarz   
Kevin Poloncarz
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