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October 3, 2017 
 
Scott Pruitt 
Administrator  
U.S. Environmental Protection Agency  
William Jefferson Clinton Building 
Mail Code: 1101A  
1200 Pennsylvania Avenue, N.W.  
Washington, D.C. 20460   
 

By Certified Mail 
 
RE:  Notice of intent to sue under the Clean Air Act for failure to designate areas 

under the 2015 Ozone National Ambient Air Quality Standard as required by 
42 U.S.C. § 7407(d)(1)(B)(i). 

 
Dear Administrator Pruitt:  
 
Pursuant to 42 U.S.C. § 7604(a)(2), (b)(2) and 40 C.F.R. Part 54, we hereby give notice of 
intent to commence a civil action against the Administrator of the United States 
Environmental Protection Agency (“Administrator,” “EPA,” or “you”) for failing to 
perform certain nondiscretionary duties under the Clean Air Act (“the Act”). As further 
specified below, you have failed to carry out your nondiscretionary duty under section 
107(d) of the Act, 42 U.S.C. § 7407(d), to promulgate designations of all areas throughout 
the nation as nonattainment, attainment, or unclassifiable under the primary national 
ambient air quality standard (“NAAQS”) for ozone, as revised on October 1, 2015, and 
published in the Federal Register on October 26, 2015. 80 FR 65,292, 65,452 (“2015 Ozone 
NAAQS”). 
 
Section 107(d)(1)(A) of the Act requires that not later than one year after promulgation of a 
new or revised NAAQS for any pollutant under section 109 of the Act, the Governor of 
each State shall submit to the Administrator a list designating all areas (or portions thereof) 
in the State as nonattainment, attainment, or unclassifiable under that NAAQS. 42 U.S.C. 
§ 7407(d)(1)(A). Section 107(d)(1)(B) of the Act provides that upon promulgation or revision 
of a NAAQS, the Administrator shall promulgate the designations of all areas (or portions 
thereof) submitted under § 107(d)(1)(A)1 as expeditiously as practicable, but in no case later 
than two years from the date of promulgation of the new or revised NAAQS. Id. 
§ 7407(d)(1)(B)(i). Such period may be extended for up to one year only when the 
Administrator has insufficient information to promulgate the designations. Id. Pursuant to 

                                                 
1 If the Governor of a state fails to submit the list in whole or in part, as required under 
§ 107(d)(1)(A), then § 107(d)(1)(B)(ii) requires the Administrator to promulgate the 
designation that the Administrator deems appropriate for any area (or portion thereof) not 
designated by the State. 
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section 107(d)(2)(A) of the Act, the Administrator must publish a notice in the Federal 
Register promulgating any designations under § 107(d)(1). Id. § 7407(d)(2)(A).  
 
On October 1, 2015, the Administrator promulgated a revision of the primary NAAQS for 
ozone. 80 FR at 65,452. That promulgation triggered the Administrator’s nondiscretionary 
duty to promulgate designations under the revised ozone NAAQS for all areas pursuant to 
section 107(d)(1)(B) as expeditiously as practicable, but not later than October 1, 2017, and 
to publish a notice in the Federal Register promulgating those designations pursuant to 
section 107(d)(2).  
 
In June 2017, without notice or public input, EPA attempted to extend its deadline for 
promulgating designations by a year, from October 1, 2017, to October 1, 2018. 82 FR 
29,246 (June 28, 2017). After being sued over its failure to satisfy the statutory requirement 
that would authorize this delay, EPA withdrew its action, thus reinstating the October 1, 
2017, deadline. 82 FR 37,318 (Aug. 10, 2017).   
 
October 1, 2017, has passed, and EPA has not satisfied its statutory obligation under 
§ 107(d)(1)(B) of the Act to promulgate the designations or to extend its deadline for 
promulgating such designations for all areas, nor did it meet its obligation for publishing a 
Federal Register notice promulgating such designations as required by § 107(d)(2). 
Accordingly, you are in violation of your nondiscretionary duties under section 107(d)(1)(B) 
& (d)(2) of the Act to promulgate designations for the 2015 Ozone NAAQS by October 1, 
2017, and to publish a Federal Register notice promulgating such designations.  
 
As required by 40 C.F.R. § 54.3, the undersigned submit this notice letter on behalf of the 
following organizations:  
 

American Lung Association 
55 W. Wacker Dr., Suite 1150 
Chicago, IL 60601 

American Public Health Association 
800 I St. NW 
Washington, DC 20001 

American Thoracic Society 
25 Broadway, 18th floor 
New York, NY 10004 

Appalachian Mountain Club 
5 Joy St. 
Boston, MA 02108 

Environmental Defense Fund 
257 Park Ave. South 
New York, NY 10010 

Environmental Law & Policy Center 
35 E. Wacker Dr., Suite 1600 
Chicago, IL 60601 

National Parks Conservation Association 
706 Walnut Street, Suite 200 
Knoxville, TN 37919 

Natural Resources Defense Council 
40 W. 20th St., 11th floor 
New York, NY 10011 

Sierra Club 
2101 Webster St. 
Oakland, CA 94612 

West Harlem Environmental Action 
1854 Amsterdam Ave. 2nd Floor 
New York, NY 10031 
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These parties intend to commence a civil action to enforce the nondiscretionary duties 
described in this letter unless EPA has fully performed these duties within sixty days of the 
postmark date of this letter.  
 
We are acting as legal counsel for the above-named organizations in this matter. We would 
be happy to discuss the concerns raised in this letter with you; feel free to contact us at the 
phone numbers or email addresses indicated below. 
 
Sincerely, 
 
/s/Laura Dumais   
Laura Dumais 
Seth L. Johnson 
Attorneys 
Earthjustice 
1625 Massachusetts Ave., NW, Ste. 702 
Washington, DC 20036 
T: 202.667.4500 
F: 202.667.2356 
ldumais@earthjustice.org 
sjohnson@earthjustice.org 
 
Counsel for American Lung Association, 
American Public Health Association, American 
Thoracic Society, Appalachian Mountain Club, 
National Parks Conservation Association, 
Natural Resources Defense Council, Sierra Club, 
and West Harlem Environmental Action 
 

/s/Peter Zalzal   
Peter Zalzal 
Graham McCahan 
Rachel Fullmer 
Environmental Defense Fund 
2060 Broadway, Suite 300  
Boulder, CO 80302 
T: 303.447.7214  
pzalzal@edf.org 
gmccahan@edf.org  
rfullmer@edf.org 
 
Counsel for Environmental Defense Fund 

/s/Scott Strand     
Scott Strand 
Environmental Law and Policy Center 
15 South Fifth St., Suite 500 
Minneapolis, MN 55402 
(612) 386-6409 
sstrand@elpc.org 
 
Counsel for Environmental Law & Policy Center 

 

 
 
  
 
 


