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INTRODUCTION 

The President has promised to “use the full authority of the execu-

tive branch to make progress and significantly reduce emissions” by “de-

veloping rigorous new fuel economy standards aimed at ensuring 100% 

of new sales for light- and medium-duty vehicles will be electrified.”1 But 

Congress never authorized the Executive Branch to force the electrifica-

tion of the Nation’s vehicle fleet. In fact, Congress specifically prohibited 

the agency tasked with setting fuel-economy standards, the National 

Highway Traffic Safety Administration (NHTSA), from even considering 

electric vehicles when setting those standards.  

To avoid this express prohibition, the Executive Branch acted in 

three steps. First, the Environmental Protection Agency (EPA) for the 

first time acted without NHTSA and issued greenhouse-gas emission 

standards so strict that automakers must dedicate an increasing percent-

age of their fleets to electric vehicles. Second, EPA granted California a 

preemption waiver allowing it (and other States that adopt its standards) 

to mandate electric vehicles. Last, NHTSA issued its fuel-economy 

 
1 Democratic Nat’l Comm., The Biden Plan for a Clean Energy Revolution 
and Environmental Justice, https:joebiden.com/climate-plan/# (last vis-
ited Nov. 16, 2022). 
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standards, taking into account the electric vehicles that NHTSA claims 

would exist because of other federal and state requirements. The three 

rules followed an Executive Order requiring NHTSA and EPA to coordi-

nate with each other, and with California, to achieve a “goal that 50 per-

cent of all new passenger cars and light trucks sold in 2030 be zero-emis-

sion vehicles, including battery electric, plug-in hybrid electric, or fuel 

cell electric vehicles.” 86 Fed. Reg. 43,583, 43,583 (Aug. 5, 2021). 

Before this Court are challenges to all three rules. In this case, 

NHTSA violated Congress’s express command that NHTSA “may not 

consider” the fuel economy of electric vehicles in setting fuel-economy 

standards under the Energy Policy and Conservation Act (EPCA or the 

Act). 49 U.S.C. § 32902(h)(1). Despite that clear prohibition, NHTSA 

openly considered electric vehicles—including those the agency predicted 

would be produced in response to California’s and other States’ zero-emis-

sion-vehicle mandates and EPA’s prior greenhouse-gas standards—in de-

ciding the maximum fuel-economy level that automakers can feasibly 

achieve. Similarly, NHTSA unlawfully considered the enhanced fuel 

economy of plug-in hybrid vehicles when operated on electricity and the 
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availability of compliance credits, in direct violation of Congress’s express 

prohibitions on considering these factors. See id. § 32902(h)(2)–(3). 

The result is that NHTSA’s new fuel-economy standards, like EPA’s 

new greenhouse-gas standards, amount to a de facto electric-vehicle man-

date because they are so stringent that, as a practical matter, automak-

ers will be forced to produce an increasing percentage of electric vehicles 

to meet the standards. As petitioners have shown in the other cases, the 

forced electrification of the Nation’s vehicle fleet would have vast eco-

nomic and political significance, triggering the major-questions doctrine. 

NHTSA must therefore point to clear congressional authorization to ef-

fectively mandate electric vehicles, which it cannot do.  

Indeed, Congress has not only failed to clearly authorize NHTSA to 

set fuel-economy standards that effectively mandate electric vehicles; 

Congress has expressly forbidden NHTSA to do so. The statute’s text, 

structure, and history show that Congress created a limited incentive for 

electric vehicles by allowing manufacturers to use them as a compliance 

flexibility. To prevent that compliance flexibility from becoming a regu-

latory mandate, Congress prohibited NHTSA from setting fuel-economy 

standards that assume a certain degree of electric-vehicle penetration in 
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manufacturers’ fleets. In other words, Congress required NHTSA to set 

fuel-economy standards at the maximum feasible level achievable by a 

fleet of conventional internal-combustion-engine vehicles, without regard 

to the production of electric vehicles. NHTSA’s rule flouts that plain stat-

utory command and cannot stand.  

JURISDICTIONAL STATEMENT 

The agency had jurisdiction under 49 U.S.C. § 32902, which tasks 

the Secretary of Transportation with setting fuel-economy standards. 

This Court has jurisdiction under 49 U.S.C. § 32909(a)(1). NHTSA pub-

lished its “[f]inal rule” on May 2, 2022. JA__[87Fed.Reg.25,710]. Petition-

ers timely sought review on June 30, 2022, within “59 days after the reg-

ulation [was] prescribed.” 49 U.S.C. § 32909(b). 

STATEMENT OF ISSUES 

Whether NHTSA’s new corporate average fuel-economy standards 

must be vacated because the agency exceeded its statutory authority and 

acted arbitrarily and capriciously by considering (i) the fuel economy of 

electric vehicles, (ii) the fuel economy of plug-in hybrid vehicles when op-

erated on electricity, and (iii) the availability of compliance credits, in 

violation of the express statutory prohibitions in 49 U.S.C. § 32902(h). 
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PERTINENT STATUTES 

Pertinent statutory provisions are reproduced in the addendum.  

STATEMENT OF THE CASE 

I. Statutory Background 

“In the wake of the 1973–1974 Arab oil embargo,” Congress enacted 

EPCA “with the purpose of enhancing the supply of fossil fuels in the 

United States through increased production and energy conservation 

programs.” Ctr. for Auto Safety v. NHTSA, 793 F.2d 1322, 1324 (D.C. Cir. 

1986); see also 42 U.S.C. § 6201 (statement of purpose).  

The Act requires the Secretary of Transportation to prescribe “av-

erage fuel economy standards” for various categories of automobiles. 49 

U.S.C. § 32902(a), (b); see also 49 C.F.R. § 1.95(a) (delegating authority 

to NHTSA). “For model years 2021 through 2030,” the Act requires that 

“the average fuel economy required to be attained by each fleet” of auto-

mobiles manufactured for domestic sale be “the maximum feasible” 

standard “for each fleet for that model year.” 49 U.S.C. § 32902(b)(2)(B). 

The standards are expressed as a “mathematical function” that is 

“based on 1 or more vehicle attributes related to fuel economy.” Id. 

§ 32902(b)(3)(A). NHTSA has based its function on one vehicle attribute: 
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the “footprint” of the vehicle. JA__[87Fed.Reg.25,720].2 Thus, the stand-

ards use a formula in which “generally, larger vehicles (i.e., vehicles with 

larger footprints) will be subject to lower [miles per gallon] targets than 

smaller vehicles.” JA__[87Fed.Reg.25,750]; see also 49 C.F.R. § 531.5 

(current standards). Because the standards are based on vehicle foot-

print, they will vary depending on the mix of vehicles manufactured for 

domestic sale in a given model year. 

In determining what level of average fuel economy is the “maximum 

feasible,” there are certain factors NHTSA “shall consider” and other fac-

tors NHTSA “may not consider.” NHTSA “shall consider”: (i) “technolog-

ical feasibility,” (ii) “economic practicability,” (iii) “the effect of other mo-

tor vehicle standards of the Government on fuel economy,” and (iv) “the 

need of the United States to conserve energy.” 49 U.S.C. § 32902(f). 

Section 32902(h) sets forth three factors NHTSA is forbidden to con-

sider in setting standards. First, NHTSA “may not consider the fuel econ-

omy of dedicated automobiles,” id. § 32902(h)(1), i.e., automobiles that 

 
2 “Vehicle footprint is roughly measured as the rectangle that is made by 
the four points where the vehicle’s tires touch the ground.” JA__ 
n.29[87Fed.Reg.25,733.n.29]. 
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operate “only on alternative fuel,” id. § 32901(a)(8). Among the “alterna-

tive fuel[s]” the statute lists is “electricity.” Id. § 32901(a)(1)(J). Second, 

NHTSA shall consider “dual fueled automobile[s],” such as plug-in hybrid 

vehicles, see id. § 32901(a)(9), “to be operated only on gasoline or diesel 

fuel,” id. § 32902(h)(2), meaning NHTSA may not consider the fuel econ-

omy of such vehicles when operated on a different fuel, like electricity. 

Third, NHTSA “may not consider” the “trading, transferring, or availa-

bility of credits” that a manufacturer earns if it exceeds the fuel-economy 

standard for a given model year. Id. § 32902(h)(3). 

Congress enacted these rules to protect the incentives it had cre-

ated for alternative-fuel vehicles. The first version of Section 32902(h) 

appeared in legislation to “facilitate the development and use of alterna-

tive fuels.” H.R. Rep. No. 100-929, at 15 (1988) (Conf. Rep.). As one of the 

House managers explained, Congress worried that “manufacturers tak-

ing advantage of the [bill’s] incentives” would face “commensurate in-

creases in the [fuel-economy] standard.” 134 Cong. Rec. H8089-02, 25124 

(1988) (statement of Rep. Dingell). In other words: Congress feared that 

NHTSA would raise the bar on manufacturers that built alternative-fuel 

vehicles—“eras[ing]” the bill’s “incentives.” Id. Congress enacted Section 
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32902(h) to prevent that outcome, ensuring that NHTSA would set fuel-

economy standards “without regard to the penetration of alternative fuel 

vehicles in any manufacturer’s fleet.” Id. 

Manufacturers that violate NHTSA’s fuel-economy standards are 

“liable to the Government” for civil penalties. 49 U.S.C. § 32912. Because 

the standards are based on the footprints of the vehicles manufactured 

for domestic sale, “a manufacturer’s compliance is determined by how its 

average fleet fuel economy compares to the average fuel economy of the 

targets of the vehicles it manufactures.” JA__ n.29 

[87Fed.Reg.25,733.n.29]. Although NHTSA sets the standards, the stat-

ute charges EPA with calculating manufacturers’ fuel economy for com-

pliance purposes. At the end of each model year, EPA calculates a man-

ufacturer’s average fuel economy based on the number of vehicles of each 

model sold and each model’s fuel economy. 49 U.S.C. § 32904(a), (c).  

Although NHTSA may not consider the fuel economy of electric ve-

hicles in setting standards, id. § 32902(h)(1), EPA “shall include” their 

fuel economy when calculating the average fuel economy achieved by in-

dividual manufacturers for compliance purposes, id. § 32904(a)(2)(B). 

EPA does so by giving electric vehicles the “equivalent petroleum based 
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fuel economy values determined by the Secretary of Energy.” Id. Con-

gress included this provision “as an incentive for the early initiation of 

industrial engineering development and initial commercialization of elec-

tric vehicles.” Chrysler Corporation Loan Guarantee Act of 1979, Pub. L. 

No. 96-185, § 18, 93 Stat. 1324, 1336 (Jan. 7, 1980). And the formula the 

Department of Energy has adopted “[s]ignificantly increases” electric ve-

hicles’ fuel economy for compliance purposes. JA__[87Fed.Reg.25,780]; 

see also JA__[FRIA.p.48] (under the Department of Energy’s formula, 

electric vehicles are deemed to “reduce the energy consumption of the 

reference vehicle by 80 percent or more” for compliance purposes). 

Similarly, although NHTSA must consider dual-fueled vehicles like 

plug-in hybrids “to be operated only on gas or diesel fuel” when it sets 

fuel-economy standards, 49 U.S.C. § 32902(h)(2), EPA must include the 

fuel-savings contributions of the electricity when it calculates the aver-

age fuel economy achieved by individual manufacturers. It does so under 

a statutory formula designed to provide a manufacturing “incentiv[e]” for 

automobiles that are “capable of operating on electricity in addition to 

gasoline or diesel.” Id. § 32905(e)(1), (2). EPA “shall calculate” the fuel 

economy of electric dual-fueled vehicles as the sum of (i) 50 percent of the 
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fuel economy that would be achieved if the vehicle were operating on gas-

oline or diesel fuel, and (ii) 50 percent of the fuel economy that would be 

attributed to the vehicle if it were operating on electricity. Id. 

§§ 32905(e)(2), 32905(b).3 As a result, plug-in hybrids are deemed to be 

second only to electric vehicles as “generally the most effective ways to 

improve fuel economy.” JA__[FRIA.p.47]; see also id. (Figure 3-7).  

The statute also permits manufacturers to earn ‘‘credits’’ by exceed-

ing the fuel-economy level required in a particular model year. 49 U.S.C. 

§ 32903(a). These credits can be used to offset the amount by which the 

manufacturer’s fleet falls short of the standards in the three model years 

immediately before or the five model years immediately after the model 

year in which they were earned. Id. Subject to certain limitations, man-

ufacturers can also trade credits. Id. § 32903(f); see also 

JA__[87Fed.Reg.25,749] (discussing limitations). 

 
3 If requested, EPA may use an alternative methodology based on the 
model’s percentage utilization of gasoline or diesel fuel versus electricity 
and its alternative-fuel range. 49 U.S.C. § 32905(e)(1). 
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II. Regulatory Background 

A. NHTSA’s 2020 Fuel-Economy Standards 

The fuel-economy standards at issue here are amendments of 

standards that NHTSA set in a 2020 joint rulemaking with EPA, which 

regulates carbon-dioxide emissions from motor vehicles under the Clean 

Air Act. See Massachusetts v. EPA, 549 U.S. 497, 532 (2007) (recognizing 

the “overlap” between the agencies’ obligations and the need to “avoid 

inconsistency”). Because “tailpipe [carbon-dioxide] emissions standards 

are directly and inherently related to fuel economy standards,” the agen-

cies traditionally did a joint rulemaking. 85 Fed. Reg. 24,174, 24,182 

(Apr. 30, 2020). The 2020 joint rulemaking established “one national pro-

gram of fuel economy and tailpipe [carbon-dioxide] emission regulation” 

in which both standards would “increase in stringency at 1.5 percent per 

year” over model years 2021–2026. Id. at 24,175. The fuel-economy stand-

ards were “projected to require, on an average industry-fleetwide basis, 

40.5 miles per gallon (mpg) in model year 2030.” Id. at 24,176. 

On his first day in office in January 2021, President Biden issued 

an Executive Order directing NHTSA and EPA to “immediately” review 

the 2020 rule for consistency with the new administration’s “policy com-

mitments,” which include “reducing greenhouse gas emissions.” 
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JA__[87Fed.Reg.25,730]. Following the President’s directive, both agen-

cies moved to increase the stringency of the standards they had set just 

one year earlier. JA__[86Fed.Reg.49,603]. This time, however, the agen-

cies “decoupled” and conducted separate rulemakings, issuing standards 

with different rates of increases in model years 2023–2026.  

In December 2021, EPA moved first and issued a rule—separately 

challenged before this Court, see Texas v. EPA, No. 22-1031—increasing 

the stringency of the tailpipe carbon-dioxide emission standards by 

nearly 10 percent in model year 2023, followed by a 5 percent increase in 

model year 2024, a 6.6 increase in model year 2025, and a 10 percent 

increase in model year 2026. 86 Fed. Reg. 74,434, 74,438 (Dec. 30, 2021). 

B. NHTSA’s 2022 Amendments 

On May 2, 2022, NHTSA published the fuel-economy standards 

challenged here. NHTSA’s new standards increased the stringency of the 

2020 standards by 8 percent per year for model years 2024 and 2025 and 

by 10 percent for model year 2026. JA__[87Fed.Reg.25,720].4 NHTSA 

predicts that these standards will “require an industry fleet-wide average 

 
4 NHTSA could not increase the fuel-economy standards for model year 
2023, because its rule was not issued “at least 18 months before the be-
ginning” of that model year, as the Act requires. 49 U.S.C. § 32902(g)(2). 
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of roughly 49 mpg in [model year] 2026.” JA__[87Fed.Reg.25,710]. Under 

the new standards, NHTSA estimated that automakers would need to 

produce an increasing percentage of electric vehicles, JA__[87Fed.

Reg.25,924], and plug-in hybrids, JA__[87Fed.Reg.25,922]. 

Secretary of Transportation Pete Buttigieg declared the new stand-

ards “a big step, and just one part of an all-of-the-above strategy” de-

signed to “accelerate our path to cleaner energy and electric vehicles.”5 

See also 86 Fed. Reg. at 43,583 (August 2021 Executive Order setting a 

50%-by-2030 electric-vehicle goal and directing the Secretary of Trans-

portation to set future fuel-economy standards accordingly). 

C. NHTSA’s Consideration Of The Fuel Economy Of Elec-
tric Vehicles And Plug-in Hybrids 

NHTSA determined that its new standards are the “maximum fea-

sible,” JA__[87Fed.Reg.25,743], based on the agency’s “analysis of poten-

tial impacts of the regulatory alternatives” it considered, 

JA__[87Fed.Reg.25,745]. NHTSA used the “CAFE Compliance and Ef-

fects Modeling System” to do that analysis. JA__[TSD.p.30]; 

 
5 U.S. Dep’t of Transp., Transcript of Buttigieg Remarks, CAFE Stand-
ards Announcement (Apr. 1, 2022), https://www.transportation.gov/brief-
ing-room/transcript-secretary-buttigieg-remarks-cafe-standards-an-
nouncement. 
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JA__[87Fed.Reg.25,735].6 The model “first estimates how vehicle manu-

facturers might respond to a given regulatory scenario.” JA__–

__[TSD.pp.30–31]. Then, “the system estimates what impact that re-

sponse will have on fuel consumption, emissions, and economic external-

ities.” JA__[TSD.p.31]. NHTSA used the model to analyze a “no-action 

alternative,” and four “action alternatives,” and it set standards based on 

the analysis of those alternatives.  

By NHTSA’s own admission, each alternative—including the no-

action alternative that it relied on to set the standards—assumed that at 

least 4–5 percent of the vehicles in manufacturers’ fleets for model years 

2024–2026 would be electric vehicles, JA[87.Fed.Reg.25,924] (Table V-

36), and at least 1 percent would be plug-in hybrids, 

JA[87.Fed.Reg.25,922] (Table V-30). Here is how NHTSA included those 

vehicles in its modeling and considered them in its analysis. 

NHTSA began by modeling a projected “baseline” scenario in which 

there would be no change to the fuel-economy standards. To model the 

 
6 “CAFE” stands for corporate average fuel economy. “Welcome to—and 
apologies for—the acronymic world” of fuel-economy regulation. Fresno 
Cmty. Hosp. & Med. Ctr. v. Cochran, 987 F.3d 158, 161 n.2 (D.C. Cir. 
2021) (citation omitted). 
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no-action baseline, NHTSA started with detailed information about each 

vehicle model produced by every manufacturer during model year 2020. 

JA__[87Fed.Reg.25,756]. Although electric vehicles were not common in 

2020, there were some “battery electric vehicles” and “plug-in hybrid elec-

tric vehicles” in the 2020 fleet, and NHTSA included them in the analysis. 

JA__[87Fed.Reg.25,811] (Table III-17).7 NHTSA also compiled a list of 

over 50 technologies—including electric vehicles and plug-in hybrids—

that manufacturers could use to improve the fuel economy of their vehi-

cles. JA__–__[87Fed.Reg.25,756–59] (Table III-1). Using these data, 

NHTSA ran the model to project how the vehicle fleet would change in 

subsequent model years as manufacturers added fuel-saving technolo-

gies (including electric vehicles and plug-in hybrids) in response to eco-

nomic factors and regulatory requirements that would exist even if 

NHTSA took no action. JA__[87Fed.Reg.25,756].  

 
7 “Battery electric vehicles” have “all-electric drive systems” powered by 
“batteries charged primarily by electricity from the grid.” 
JA__[87Fed.Reg.25,810]. “Plug-in hybrid electric vehicles” can be pow-
ered by an internal-combustion engine and/or by batteries that can be 
charged “from an outside source of electricity.” JA__[87Fed.Reg.25,809].  

USCA Case #22-1080      Document #1974190            Filed: 11/17/2022      Page 34 of 113



 

16 
 

To project how manufacturers would respond to economic factors in 

model years 2021–2029, the model was programmed to add fuel-saving 

technology that is “cost effective,” which NHTSA defined as technology 

that “pays for itself in fuel savings within a ‘payback period’” of 30 

months. JA__ n.89[87Fed.Reg.25,755.n.89].  

To project how manufacturers would respond to regulatory factors 

that would exist even if NHTSA took no action, the model was pro-

grammed to add technology (including electric vehicles) that manufactur-

ers would add to the vehicles in their 2020 fleet to comply with three 

categories of federal and state requirements: 

 the 1.5 percent annual increase in the federal fuel-economy and 
emission standards set in the 2020 rule, JA__ & 
n.16[FRIA.p.22.&n.16];  

 “the Framework Agreements between California and BMW, Ford, 
Honda, [Volkswagen of America], and Volvo,” 
JA__[87Fed.Reg.25,744], in which those manufacturers contractu-
ally committed to “greater rates of electrification” than required by 
the 2020 rule, JA__[87Fed.Reg.25,747]; and  

 the more stringent standards imposed by California’s so-called 
“zero-emission-vehicle”8 program and adopted by a number of other 

 
8 This term is a misnomer. The energy that powers “zero-emission” vehi-
cles creates greenhouse gases and, as EPA has admitted, “making a typ-
ical [electric vehicle] can create more carbon pollution than making a gas-
oline car” due to “the additional energy required” to manufacture the 
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States, often called “Section 177 states, in reference to Section 177 
of the Clean Air Act.” JA__[87Fed.Reg.25,762]; 
JA__[87Fed.Reg.25,747]; JA__[TSD.p.124].9  

NHTSA accounted for the state zero-emission-vehicle mandates by 

instructing the model to “conver[t]” traditional vehicles in the 2020 fleet 

“into battery-electric vehicles … at the first redesign opportunity” to 

achieve compliance with the state mandates in subsequent model years. 

JA__–__[87Fed.Reg.25,762–65]; JA__–__[TSD.pp.124–25].  

Consequently, NHTSA’s no-action alternative was a projected 

“baseline” fleet in which 4–5 percent of the vehicles in model years 2024–

2026 were electric vehicles—more than double the 2 percent in the actual 

 
battery. U.S. EPA, Electric Vehicle Myths (Oct. 18, 2022), 
https://www.epa.gov/greenvehicles/electric-vehicle-myths. 

9 The Clean Air Act contains a preemption provision, 42 U.S.C. § 7543(a), 
that “prohibits states from adopting their own vehicle emissions stand-
ards.” California v. EPA, 940 F.3d 1342, 1345 (D.C. Cir. 2019). However, 
Section 209(b) of the Act allows EPA to “waive application of” the express 
preemption provision for California if, among other things, California 
“need[s] such State standards to meet compelling and extraordinary con-
ditions.” 42 U.S.C. § 7543(b). Section 177 allows other States to “adopt 
and enforce” such California standards. Id. § 7507. As shown in another 
action pending before this Court, Section 209(b) does not authorize EPA 
to grant a waiver for emission standards—including zero-emission-vehi-
cle mandates like California’s—that attempt to address global climate 
change. See Ohio v. EPA, No. 22-1081. NHTSA nevertheless included 
these preempted standards in its modeling analysis. 
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fleet in model year 2020. JA__[87Fed.Reg.25,924] (Table V-36).10 An ad-

ditional 1 percent of the vehicles in the projected baseline fleet were plug-

in hybrids. JA__[87Fed.Reg.25,922] (Table V-30). The model did not treat 

plug-in hybrids as if they operate on only gas or diesel fuel. Instead, it 

gave plug-in hybrids the enhanced fuel economy attributed to electric 

dual-fueled vehicles under Section 32905(e). JA__–__[FRIA.pp.47–48]. 

Having generated this projected baseline of the fleet for model years 

2021–2029, NHTSA then ran the model under four alternative scenarios 

to estimate whether and how manufacturers could add additional electric 

vehicles and other fuel-saving technology to comply with the stricter fuel-

economy standards for model years 2024–2026 that NHTSA considered 

in this rulemaking. JA__[TSD.p.67]; see also JA__[87Fed.Reg.25,896] 

(Table IV-1). When modeling the action alternatives, NHTSA prohibited 

the model from adding electric vehicles only in model years 2024, 2025, 

and 2026—the model years for which NHTSA was setting new standards. 

JA__[TSD.p.42]. But NHTSA did not remove electric vehicles from the 

baseline as Section 32902(h)(1) requires, and those baseline electric 

 
10 NHTSA referred to the baseline no-action alternative as “Alternative 
0.” JA__n.14[87Fed.Reg.25,725.n.14]. 
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vehicles were “included in each of the Action Alternatives,” including the 

one NHTSA selected as the final standards. JA__[TSD.p.67].  

Moreover, although NHTSA was setting standards only for model 

years 2024–2026, its analysis extended beyond those model years to con-

sider how the fleet would change in each model year between 2020 and 

2029 if NHTSA adopted the action alternatives under consideration. 

Thus, the model was permitted to introduce additional electric vehicles 

(beyond those in the baseline) that manufacturers would produce “in re-

sponse to” NHTSA’s amended standards before and after model years 

2024–2026. JA__[87Fed.Reg.25,780]; see also JA__[87Fed.Reg.25,922]. 

These included electric vehicles that manufacturers would introduce in 

model year 2023 as “multi-year planning” to comply with more stringent 

standards in model years 2024–2026, JA__[87Fed.Reg.25,916], and elec-

tric vehicles that would be introduced as late as model year 2029 as man-

ufacturers take “a few additional years” to “produce fleets fully respon-

sive” to model year 2026 standards, JA__[87Fed.Reg.25,725]).  

As a result, NHTSA’s preferred alternative—which it adopted as 

the final standards—is based on modeling that assumes electric vehicles 

will comprise 5 percent of the fleet in model years 2023–2024, 6 percent 

USCA Case #22-1080      Document #1974190            Filed: 11/17/2022      Page 38 of 113



 

20 
 

in model years 2025–2028, and 7 percent in model year 2029. 

JA__[87Fed.Reg.25,924] (Table V-36).  

D. NHTSA’s Consideration Of The Availability Of Credits 

NHTSA also programmed the model to simulate how manufactur-

ers could use credits carried forward from prior model years or trans-

ferred from other fleets to comply with the fuel-economy standards. 

JA__[87Fed.Reg.25,749].11 As with electric vehicles, NHTSA prohibited 

the model from using credits “only [in] those model years for which 

NHTSA [proposed] finalizing new standards” in this rulemaking—i.e., in 

model years 2024–2026. JA__[87Fed.Reg.25,747]. For all other model 

years between 2021 and 2029, if “a manufacturer needs to cover a short-

fall that occurs when insufficient opportunities exist to add technology to 

achieve compliance with a standard, the model will apply credits. Other-

wise, the manufacturer carries forward credits until they are about to 

expire, at which point it will use them before adding technology that is 

not considered cost-effective.” JA__[87Fed.Reg.25,779].  

 
11 The model “does not explicitly simulate the potential that manufactur-
ers would carry CAFE or CO2 credits back (i.e., borrow) from future 
model years, or acquire and use CAFE compliance credits from other 
manufacturers.” JA__ n.58[87Fed.Reg.25,749.n.58]. 
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SUMMARY OF ARGUMENT 

NHTSA lacks statutory authority to set fuel-economy standards 

that effectively mandate electric vehicles. The forced electrification of the 

Nation’s vehicle fleet is a “major question” requiring clear congressional 

authorization. And not only is there no clear congressional authorization 

for NHTSA’s rule, the agency violated the express restrictions Congress 

imposed on NHTSA’s standard-setting authority in Section 32902(h) to 

prevent the agency from effectively mandating electric vehicles. 

NHTSA’s rule clearly violates all three subsections of Section 32902(h). 

First, NHTSA violated Section 32902(h)(1), which expressly bars 

NHTSA from considering the fuel economy of electric vehicles. Despite 

that plain statutory prohibition, NHTSA considered the fuel economy of 

the electric vehicles that it predicted would be produced in response to 

factors other than the 2024–2026 fuel-economy standards—such as state 

zero-emission-vehicle mandates—as well as the electric vehicles NHTSA 

predicted would be produced in response to its new fuel-economy stand-

ards before and after the model years at issue. Congress, however, did 

not exempt these categories of electric vehicles from the statute’s unqual-

ified bar. Rather, to ensure that electric vehicles would remain a 
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compliance flexibility, and not become a regulatory mandate, Congress 

forbade the agency from setting standards based on an assumed penetra-

tion of electric vehicles in automakers’ fleets. That is precisely what 

NHTSA did in this rule, in pursuit of its extrastatutory goal to electrify 

the Nation’s vehicle fleet. But NHTSA is not free to read qualifications or 

exceptions into Section 32902(h)(1) to suit its policy preferences. 

Second, NHTSA violated Section 32902(h)(2), which expressly re-

quires NHTSA to consider dual-fueled vehicles, like plug-in hybrids, to 

be operated only on gasoline or diesel fuel. NHTSA instead considered 

the enhanced fuel economy of plug-in hybrids when operated on electric-

ity, reasoning that Section 32902(h)(2) is “moot” because the original 

statutory incentive for dual-fueled vehicles expired after model year 

2019. But Section 32902(h)(2) remains in full force and effect. Its text 

contains no time limit nor any other indication that Congress intended it 

to sunset. Regardless, Congress created a new incentive for plug-in hy-

brids in 2014, vitiating NHTSA’s “mootness” rationale. 

Third, NHTSA violated Section 32902(h)(3), which forbids NHTSA 

to consider the availability of compliance credits in setting standards. 

Here again, NHTSA improperly read qualifications into the unqualified 
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statutory text by construing the statute to permit consideration of the 

availability of compliance credits in model years other than 2024–2026. 

And that, in turn, made compliance with the amended standards appear 

more feasible because NHTSA’s model used credits to comply with fuel-

economy standards in model years other than 2024–2026. 

Each of these violations independently requires vacatur. NHTSA 

never claimed, let alone demonstrated, that it would or could have 

reached the same determination as to the maximum feasible fuel-econ-

omy level had it complied with Section 32902(h). The rule must therefore 

be vacated and remanded for a new determination consistent with the 

limitations Section 32902(h) imposes on NHTSA’s decisionmaking. 

STANDING 

Petitioner American Fuel & Petrochemical Manufacturers has as-

sociational standing to challenge NHTSA’s regulation. See Hunt v. Wash. 

State Apple Advert. Comm’n, 432 U.S. 333, 342–43 (1977). Petitioner is a 

trade association whose members produce or sell liquid fuels and the raw 

materials used to make them. By design, NHTSA’s fuel-economy stand-

ards “will reduce domestic consumption of gasoline, producing a corre-

sponding decrease in the Nation’s demand for crude petroleum.” 
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JA__[87Fed.Reg.25,884]; see also JA__[87Fed.Reg.26,068] (“[T]he final 

standards will save approximately 234 billion gallons of gasoline through 

2050.”). As explained in the accompanying declarations, depressing liq-

uid-fuel demand injures the association’s members financially. That is 

Article III injury-in-fact, caused by the challenged regulation and re-

dressable by vacatur of the rule. See, e.g., Am. Fuel & Petrochemical Mfrs. 

v. EPA, 3 F.4th 373, 379–80 (D.C. Cir. 2021), cert. denied sub nom. 

Growth Energy v. Am. Fuel & Petrochemical Mfrs., 142 S. Ct. 759 (2022). 

The association’s members thus have standing in their own right. Fur-

ther, the interests that the association seeks to protect are germane to its 

organizational purposes, which include safeguarding the viability of its 

members’ businesses. And neither the claims asserted nor the relief re-

quested requires the participation of individual members. 

The State petitioners have standing for two reasons. First, 

NHTSA’s regulation will injure the States financially by harming indus-

tries on which they rely for tax revenue. That is a “‘pocketbook’ injury 

that is incurred by the state itself.” Air All. Hous. v. EPA, 906 F.3d 1049, 

1059–60 (D.C. Cir. 2018). Consider Texas—the nation’s top oil producer. 

Oil produced in Texas is taxed at 4.6 percent of its market value. See Tex. 
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Tax Code § 202.052(a). In fiscal years 2017–2021, this yielded over $16 

billion in revenue. See Tex. Comptroller of Pub. Accts., Monthly State 

Revenue Watch: General Revenue-Related Funds (Nov. 2022), 

https://bit.ly/3ROvMil. NHTSA’s rule “will result in significant reduc-

tions of the consumption of petroleum,” JA__[87Fed.Reg.26,068], which 

injures Texas, see Wyoming v. Oklahoma, 502 U.S. 437, 448–49 (1992). 

Second, the States have standing to protect their quasi-sovereign interest 

in managing their electric grids. NHTSA’s fuel-economy standards force 

an “increase [in] electricity consumption (as the percentage of electric ve-

hicles increases over time).” JA__[87Fed.Reg.25,736]. The States have 

standing to challenge the rule to prevent this imminent strain to their 

electric grids and associated harms. See, e.g., Pac. Gas & Elec. Co. v. State 

Energy Res. Conservation & Dev. Comm’n, 461 U.S. 190, 205 (1983). 

STANDARD OF REVIEW 

This Court “shall hold unlawful and set aside agency action” that is 

“arbitrary, capricious, an abuse of discretion, or otherwise not in accord-

ance with law,” or “in excess of statutory jurisdiction, authority, or limi-

tations, or short of statutory right.” 5 U.S.C. § 706(A), (C). 
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ARGUMENT 

NHTSA’s new corporate average fuel-economy rule is part and par-

cel of a coordinated strategy by this administration to phase out conven-

tional internal-combustion-engine vehicles and replace them with elec-

tric vehicles. As petitioners have shown in the cases challenging the other 

two prongs of this strategy, the effort to mandate electrification of the 

Nation’s vehicle fleet raises issues of “vast economic and political signifi-

cance” and therefore requires “clear congressional authorization.” West 

Virginia v. EPA, 142 S. Ct. 2587, 2605, 2609 (2022); see Initial Br. for 

Private Petitioners at 22–37, Texas v. EPA (D.C. Cir. Nov. 3, 2022) (No. 

22-1031). Here, as in those cases, there is no clear congressional author-

ization, and for that reason alone NHTSA’s rule must be set aside. 

But the problem with NHTSA’s rule goes well beyond the lack of 

clear congressional authority. Congress expressly prohibited NHTSA 

from considering the fuel economy of electric vehicles in setting fuel-econ-

omy standards. And it did so precisely in order to ensure that electric 

vehicles remain the compliance flexibility that Congress intended them 

to be—and do not become a regulatory mandate. Yet, in service of its elec-

trification goal, NHTSA concededly considered the fuel economy of 
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electric vehicles and in so doing violated Section 32902(h)(1). Along the 

way, the agency also violated the similar prohibitions in Sections 

32902(h)(2) and (3) by considering the enhanced fuel economy of plug-in 

hybrids when operated on electricity and the availability of compliance 

credits in its standard-setting analysis. 

These patent violations of the express restrictions Congress im-

posed on NHTSA cannot be dismissed as harmless. As described below, 

NHTSA’s reliance on these prohibited factors made compliance with the 

stringent new standards appear more technologically feasible and eco-

nomically practicable than it actually is. The rule must be set aside. 

I. NHTSA Improperly Considered The Fuel Economy Of Elec-
tric Vehicles. 

A. The Act unambiguously bars NHTSA from considering 
the fuel economy of electric vehicles for any purpose. 

The Act forbids NHTSA to “consider” the fuel economy of electric 

vehicles when it sets fuel-economy standards. 49 U.S.C. § 32902(h)(1). 

The agency admits as much—acknowledging “Congress’ direction” not to 

“consider the fuel economy of electric vehicles.” JA__[87Fed.Reg.25,721]. 

But NHTSA seeks to evade this statutory prohibition by introducing ex-

tratextual exceptions to its reach. Specifically, the agency “interprets 

32902(h)” as allowing NHTSA to consider electric vehicles (i) “in the 
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analytical baseline”—i.e., the vehicles that NHTSA predicts would be 

produced in response to economic factors or other federal or state regula-

tory requirements regardless of its rule, or (ii) produced “in model years 

outside the rulemaking time frame.” JA__[87Fed.Reg.25,995]. This read-

ing conflicts with the unambiguous statutory text and would defeat Con-

gress’s intent to ensure that electric vehicles remain an option for com-

pliance flexibility and do not become a regulatory mandate. 

1. “[W]hen the statute’s language is plain, the sole function of 

the courts—at least where the disposition required by the text is not ab-

surd—is to enforce it according to its terms.” Lamie v. U.S. Trustee, 540 

U.S. 526, 534 (2004). That principle is dispositive here.  

Section 32902(h)(1)’s text is plain: it provides that in “carrying out” 

the responsibility to set fuel-economy standards, NHTSA “may not con-

sider” the fuel economy of electric vehicles. 49 U.S.C. § 32902(h)(1). The 

Act does not define consider, so that word must be “interpreted as taking 

[its] ordinary, contemporary, common meaning at the time Congress en-

acted the statute.” Guedes v. Bureau of Alcohol, Tobacco, Firearms & Ex-

plosives, 45 F.4th 306, 315 n.3 (D.C. Cir. 2022). In 1988, as today, to con-

sider meant to “take into account.” American Heritage Dictionary 313 (2d 
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ed. 1985); see also Random House Dictionary of the English Language 434 

(2d ed. 1987) (“to think carefully about, esp. in order to make a decision”); 

Funk & Wagnalls New International Dictionary of the English Language 

287 (1984) (to “make allowance for”); Black’s Law Dictionary 306 (6th ed. 

1990) (to “give heed to”). So Section 32902(h)(1) bars NHTSA from taking 

into account electric vehicles’ fuel economy in setting standards. 

The statutory directive includes no qualifications or carveouts. In-

stead, Congress used mandatory language: “may not consider.” See 

United States v. Palomar-Santiago, 141 S. Ct. 1615, 1620–21 (2021) 

(“may not” is “mandatory language”). Such language “indicates a com-

mand that admits of no discretion on the part of the person instructed to 

carry out the directive.” Ass’n of Civilian Technicians, Mont. Air Chapter 

No. 29 v. FLRA, 22 F.3d 1150, 1153 (D.C. Cir. 1994). In other words, Con-

gress forbade NHTSA to account for the fuel economy of any electric ve-

hicle, from any model year, for any purpose when setting fuel-economy 

standards. No exceptions—full stop. See Freytag v. Comm’r, 501 U.S. 868, 

874 (1991) (“[C]ourts ‘are not at liberty to create an exception where Con-

gress has declined to do so.’” (quoting Hallstrom v. Tillamook Cnty., 493 

U.S. 20, 27 (1989))). 
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NHTSA’s contrary reading improperly adds words to the statute 

that distort its meaning. In effect, NHTSA reads Section 32902(h)(1) as 

if it provided that NHTSA “may not consider” the fuel economy of electric 

vehicles unless the electric vehicles are not produced solely to comply 

with NHTSA’s standards in the model years at issue in the rulemaking. 

That is, NHTSA believes that it may consider the fuel economy of some 

electric vehicles, so long as its standards are not forcing the manufacture 

of those vehicles in the model years covered by its rule.  

But “[t]he subsection’s text contains no limiting term that restricts 

its reach” in this way. Id. at 873–84. And NHTSA is not free to “supply 

words … that have been omitted.” Antonin Scalia & Bryan Garner, Read-

ing Law: The Interpretation of Legal Texts 93 (2012); see Bates v. United 

States, 522 U.S. 23, 29 (1997) (“[W]e ordinarily resist reading words or 

elements into a statute that do not appear on its face.”). “By introducing 

a limitation not found in the statute,” NHTSA “alter[s], rather than … 

interpret[s]” Section 32902(h)(1). Little Sisters of the Poor Saints Peter & 

Paul Home v. Pennsylvania, 140 S. Ct. 2367, 2381 (2020). 

2. What plain language provides, context confirms. Here, neigh-

boring provisions of the Act contain express exceptions, indicating that 
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Congress knew how to build exceptions into the statutory scheme and 

that the absence of any exception in Section 32902(h)(1) was intentional. 

First, the legislation that created the initial version of Section 

32902(h)(1),12 required that the “maximum number practicable” of gov-

ernment-owned vehicles run on “alternative fuels.” Pub. L. No. 100-494, 

sec. 4(a), § 400AA(a)(2), 102 Stat. 2441, 2442 (codified at 42 U.S.C. 

§ 6374(a)(2)). In assessing practicability, the “initial cost” of alternative-

fuel vehicles “shall not be considered”—“unless the initial cost of such 

vehicle exceeds the initial cost of a comparable gasoline or diesel fueled 

vehicle by at least 5 percent.” Id. (emphasis added). There is no similar 

exception to Section 32902(h)(1)’s command that NHTSA “may not con-

sider” the fuel-economy of electric vehicles. See Agudas Chasidei Chabad 

of U.S. v. Russian Fed’n, 528 F.3d 934, 948 (D.C. Cir. 2008) (“Congress’s 

 
12 The earliest version of Section 32902(h)(1) ordered NHTSA not to “con-
sider the fuel economy of alcohol … or natural gas powered automobiles.” 
Alternative Motor Fuels Act of 1988, Pub. L. No. 100-494, sec. 6(a), 
§ 513(g)(2)(B), 102 Stat. 2441, 2450. Four years later, Congress replaced 
the reference to alcohol and natural gas with the broader term “dedi-
cated” automobiles, Energy Policy Act of 1992, Pub. L. No. 102-486, 
§ 403(5)(G)(ii)(II), 106 Stat. 2776, 2878, which it defined to include elec-
tric vehicles, id. § 403(5)(H)(ii), 106 Stat. at 2878.  
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inclusion of a provision in one section strengthens the inference that its 

omission from a closely related section must have been intentional.”). 

Second, other provisions of Section 32902 demonstrably undercut 

NHTSA’s extratextual “constrain[t]” on the consideration of electric ve-

hicles in “only those model years for which NHTSA is proposing or final-

izing new standards.” JA__[87Fed.Reg.25,747]. Specifically, Congress es-

tablished different rules for standards in different model years. See, e.g., 

49 U.S.C. § 32902(b)(2) (different standards for “model years 2011 

through 2020” versus “model years 2021 through 2030”). Congress clearly 

knew how to distinguish among model years, and it could have included 

similar language in Section 32902(h)(1) had it wanted to authorize 

NHTSA to deviate from the clear prohibition on considering electric ve-

hicles in the way the agency has done here. This Court should “not lightly 

assume that Congress has omitted from its adopted text requirements 

that it nonetheless intends to apply,” especially “when Congress has 

shown elsewhere in the same statute that it knows how to make such a 

requirement manifest.” Jama v. ICE, 543 U.S. 335, 341 (2005). 

3. “Because the text is sufficiently clear,” this Court “need not 

consider the legislative history.” Mexichem Fluor, Inc. v. EPA, 866 F.3d 
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451, 459 (D.C. Cir. 2017). But that history “strongly supports” the con-

clusion that the statutory text means what it says, id.—that Congress 

forbade NHTSA to consider the fuel economy of any electric vehicles for 

any purpose in its standard-setting analysis. Congress enacted this pro-

hibition to ensure that manufacturers have the flexibility to make elec-

tric vehicles—and to receive credits for the fuel economy the vehicles con-

tribute to the average fuel economy of the fleet—but are not effectively 

required to produce electric vehicles to meet NHTSA’s standards. 

Congress enacted the initial version of Section 32902(h) in a bill to 

“facilitate the development and use of alternative fuels.” H.R. Rep. No. 

100-929, at 15 (1988). According to Chairman Dingell of the House En-

ergy and Commerce Committee—one of the bill’s managers—Congress 

added the provision: 

to ensure that the incentives provided by this bill 
are not erased by the Secretary’s setting the CAFE 
standard for cars or trucks at a level that assumes 
a certain penetration of alternative fueled vehi-
cles. The conferees are aware that the statute re-
quires CAFE standards to be set at the “maximum 
feasible” level …. It is intended that this examina-
tion will be conducted without regard to the pene-
tration of alternative fuel vehicles in any manufac-
turer’s fleet, in order to ensure that manufacturers 
taking advantage of the incentives offered by this 
bill do not then find [NHTSA] including those 
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incentive increases in the manufacturer’s “maxi-
mum fuel economy capability.” This, of course, 
would wipe out the benefits associated with the in-
creases if it resulted in commensurate increases in 
the CAFE standard. 

134 Cong. Rec. H8089-02, 25124 (1988).  

NHTSA has itself acknowledged the force of this reasoning. It ad-

mits that if it presumes manufacturers will use statutory credits or “flex-

ibilities” to comply with the fuel-economy standards, then “compliance 

with higher standards would appear more cost effective and, potentially, 

more feasible, which would thus effectively require manufacturers to use 

those flexibilities if NHTSA determined that standards should be more 

stringent.” JA__[87Fed.Reg.25,994]. “By keeping NHTSA from including 

them in our stringency determination, [Section 32902(h)] ensures that 

those statutory credits remain true compliance flexibilities.” Id. 

An agency “does not have the power to adopt a policy that directly 

conflicts with its governing statute.” Maislin Indus., U.S., Inc. v. Primary 

Steel, Inc., 497 U.S. 116, 134–35 (1990). Yet NHTSA’s reading does just 

that. By interpreting Section 32902(h)(1) to allow consideration of electric 

vehicles’ fuel economy in the “analytical baseline” and in “model years 

outside the rulemaking time frame,” JA__[87Fed.Reg.25,995], NHTSA 
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effectively “assumes a certain penetration” of electric vehicles, which “re-

sult[s] in commensurate increases in the CAFE standard,” 134 Cong. Rec. 

H8089-02, 25124 (1988). NHTSA’s reading thus “effectively negates the 

congressional compromise that was ultimately embodied in the statutory 

text.” White Stallion Energy Ctr., LLC v. EPA, 748 F.3d 1222, 1264 (D.C. 

Cir. 2014) (Kavanaugh, J., dissenting), rev’d sub nom. Michigan v. EPA, 

576 U.S. 743 (2015). 

B. NHTSA considered the fuel economy of electric vehi-
cles when it set the 2024–2026 standards. 

NHTSA violated Section 32902(h)(1) because it considered the fuel 

economy of electric vehicles in determining the maximum feasible fuel-

economy that manufacturers can achieve in model years 2024–2026. 

NHTSA did so in two ways—(i) by including electric vehicles in the “an-

alytical baseline,” i.e., the world NHTSA projected would exist in the no-

action scenario, and (ii) by considering electric vehicles that would be pro-

duced in response to NHTSA’s rule in years other than 2024–2026.  

1. As explained above, the fuel-economy standards NHTSA set 

in this rule are based on a projected baseline fleet in which 4–5 percent 

of the vehicles are electric vehicles that NHTSA predicted automakers 

would produce even if NHTSA did not impose more stringent fuel-
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economy standards in model years 2024–2026. Specifically, NHTSA’s 

baseline fleet projections accounted for the fuel economy of: 

 Electric vehicles that were in the fleet in 2020, and any additional 
electric vehicles that NHTSA predicted would be produced in sub-
sequent model years in response to consumer demand; 

 Electric vehicles that NHTSA predicted would be produced in sub-
sequent model years to comply with the 1.5 percent annual increase 
in the federal fuel-economy and emission standards set by NHTSA 
and EPA in the 2020 joint rulemaking; 

 Electric vehicles that NHTSA predicted would be produced to com-
ply with the California Framework Agreements in which BMW, 
Ford, Honda, Volkswagen, and Volvo committed to produce more 
electric vehicles than were required under the 2020 rule; and 

 Electric vehicles that NHTSA predicted would be produced to com-
ply with state zero-emission-vehicle mandates enacted by Califor-
nia and the Section 177 States. 

See supra pp.15–17. In each case, NHTSA violated section 32902(h)(1)’s 

unambiguous command not to “consider the fuel economy” of electric ve-

hicles when setting fuel-economy standards. 

2. NHTSA also violated section 32902(h)(1) by considering the 

fuel economy of electric vehicles that manufacturers would introduce to 

comply with the more stringent standards imposed in this rulemaking—

so long as the additional electric vehicles were added before model year 

2024 or after model year 2026. See supra p.19; JA__ 

n.107[FRIA.p.152.n.107]. NHTSA admits that accounting for these 
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electric vehicles, and “for shifts in fleet mix,” its new fuel-economy stand-

ards will result in “increased production of [electric vehicles] through 

[model year] 2029.” JA__[87Fed.Reg.25,922] (emphasis added); see also 

JA__[87Fed.Reg.25,924] (Table V-36, showing that under Alternative 2.5 

(NHTSA’s chosen standard) electric vehicles will comprise 7 percent of 

the fleet in model year 2029). As with NHTSA’s baseline analysis, ac-

counting for the fuel economy of model year 2023 and 2027–2029 electric 

vehicles flouts Congress’s clear command in Section 32902(h)(1).  

C. NHTSA’s purported justifications for considering the 
fuel economy of electric vehicles fail. 

NHTSA offered two purported justifications for considering the fuel 

economy of electric vehicles. Each stalls.  

1. NHTSA chiefly argued that it must consider electric vehicles 

because they “exis[t] in the world.” JA__[87Fed.Reg.25,970]. Accounting 

for their fuel economy merely “acknowledges this reality,” which would 

exist “whether or not NHTSA increased the stringency of [its fuel-econ-

omy] standards.” JA__[87Fed.Reg.25,899]. And “OMB Circular A-4”—a 

regulatory guidance document that does not distinguish among specific 

agencies—requires that agencies “develop analytical baselines that are 

as accurate as possible regarding the state of the world in the absence of 
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the regulatory action being evaluated.” JA__[87Fed.Reg.25,744]. This ar-

gument is wrong from beginning to end. 

To begin with, it ignores that NHTSA did not consider only the fuel 

economy of electric vehicles in the “analytical baseline” that supposedly 

reflects the “reality” that would exist regardless of whether NHTSA in-

creased the standards. That is unlawful on its own—but NHTSA also in-

cluded in the model the fuel economy of additional electric vehicles that 

manufacturers would introduce in model years 2023 and 2026–2029 in 

response to the more stringent standards imposed in this rulemaking. 

See supra p.19. In fact, NHTSA said it analyzed the standards’ impact 

through model year 2029 precisely because “it may take manufacturers 

a few additional years” to “produce fleets fully responsive to the final 

[model year] 2026 standards.” JA__[87Fed.Reg.25,725].13 NHTSA then 

justified its new standards based on the benefits they would generate 

 
13 NHTSA’s modeling shows that manufacturers cannot feasibly meet the 
standards in model year 2026. It estimates that the industry will not 
achieve compliance with model year 2026 standards until model year 
2027. Compare JA__[87Fed.Reg.25,916] (Table V-6) (new standards will 
require an estimated 49.1 miles per gallon in model year 2026), with 
JA__[87Fed.Reg.25,918] (Table V-12) (the fleet will achieve an estimated 
average fuel economy of 48.4 miles per gallon in model year 2026). 
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“over the lifetime” of the fleet of model year “2029 vehicles,” 

JA__[87Fed.Reg.25,724] (emphasis added)—a fleet that was projected to 

include more electric vehicles than those in the “analytical baseline.” See 

JA__[87Fed.Reg.25,924] (Table V-36). 

NHTSA’s argument also ignores that the “analytical baseline” does 

not reflect “reality” for all manufacturers. Some manufacturers produced 

no electric vehicles in model year 2020. See, e.g., JA__ 

n.120[87Fed.Reg.25,765.n.120] (citing a manufacturer that, at the time 

of the rulemaking, had never produced any electric vehicles). A baseline 

that includes the electric vehicles of manufacturers that chose to use 

them as a compliance mechanism or to cater to a particular type of con-

sumer does not reflect the “reality” of manufacturers that chose different 

compliance options and focused on different market segments.  

Likewise, only five manufacturers signed onto the California 

Framework Agreements and committed to “individual production plans 

to substantially electrify their respective fleets.” California Air Resources 

Board, Framework Agreement on Clean Cars (Aug. 17, 2020), 

https://ww2.arb.ca.gov/news/framework-agreements-clean-cars; see JA__ 

n.52 [87Fed.Reg.25,747.n.52] (referring readers to this website). Yet 
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NHTSA included those electric vehicles in the baseline fleet it used to 

calculate the standards for all manufacturers. A baseline that includes 

electric vehicles produced by those five manufacturers does not reflect 

the “reality” of the rest of the industry. 

In all events—to state the obvious—an Office of Management and 

Budget Circular cannot trump a statute. Whenever Congress directs an 

agency not to consider a certain factor, it is presumably requiring the 

agency to exclude an aspect of “reality” from its analysis—if the factor 

were not “real,” there would be no need to direct the agency to disregard 

it. Congress may have good reasons for deciding that a factor that is “real” 

nevertheless is not relevant to the task at hand. See, e.g., 49 U.S.C. 

§ 41734(h) (directing Secretary of Transportation to determine “basic es-

sential air service” without considering “slot availability” at high-density 

airports); 42 U.S.C. § 300gg-111(c)(5)(D) (directing arbitrators not to con-

sider certain prices in determining reimbursement rates for healthcare 

services); 16 U.S.C. § 808(d)(1) (directing the Federal Energy Regulatory 

Commission not to consider adequacy of transmission facilities). 

That is precisely what Congress did here when, to protect the in-

centives it created, see supra pp.7–8, Congress decided that NHTSA “may 
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not consider the fuel economy of dedicated automobiles.” 49 U.S.C. 

§ 32902(h)(1). It in no way defies “reality” to require NHTSA to continue 

setting fuel-economy standards based on what is achievable for internal-

combustion-engine vehicles, while creating incentives for alternative-fuel 

vehicles. NHTSA may not like that policy choice, but it “may not rewrite 

clear statutory terms to suit its own sense of how the statute should op-

erate.” Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 328 (2014). And while 

some have advocated amending the statute to eliminate this limitation,14 

Congress has not seen fit to do so. “The place to make new legislation, or 

address unwanted consequences of old legislation, lies in Congress.” Bos-

tock v. Clayton Cnty., 140 S. Ct. 1731, 1753 (2020). So “until Congress 

changes the statute, the agency and the courts must abide by it.” Sw. Bell 

Corp. v. FCC, 43 F.3d 1515, 1524 (D.C. Cir. 1995).  

2. NHTSA also invoked the canon against absurdity. Section 

32902(h)(1) cannot mean what it says (ventures NHTSA) because “it 

would be an absurd result to build a fictional baseline that pretended as 

 
14 See JA__[87Fed.Reg.25,994] (noting “that one of the recommendations 
in the 2021 [National Academy of Sciences] Report was for Congress to 
‘amend the statute to delete the prohibition on considering the fuel econ-
omy of dedicated alternative fueled vehicles’”) (citation omitted). 
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though” electric vehicles “were not real.” JA__[87Fed.Reg.24,899]. But 

NHTSA’s absurdity argument is just a dressed-up policy argument: the 

agency thinks it unreasonable that the statutory text should control the 

“conversation about the future of the U.S. light-duty vehicle fleet, and for 

that matter, because of the nexus to climate change, the future of the 

planet and its inhabitants.” JA__[87Fed.Reg.26,008]. 

In all events, the absurdity canon applies only in exceedingly rare 

circumstances. “[C]ourts may not use the absurdity canon to set aside 

plain text unless ‘the absurdity and injustice of applying the provision to 

the cas[e] would be so monstrous that all mankind would, without hesi-

tation, unite in rejecting the application.’” United States v. Long, 997 F.3d 

342, 356 (D.C. Cir. 2021) (quoting Pirie v. Chi. Title & Tr. Co., 182 U.S. 

438, 452 (1901)). That is not the case here. As explained, Section 

32902(h)(1) reflects a congressional judgment that the Act should give 

manufacturers the flexibility and incentive to produce alternative-fuel 

vehicles, but should not impose a de facto mandate by setting standards 

that presume that manufacturers will produce those vehicles. That judg-

ment was “hardly irrational.” See Landstar Express Am. v. Fed. Mar. 

Comm’n, 569 F.3d 493, 499 (D.C. Cir. 2009) (Kavanaugh, J.). NHTSA 
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may prefer a different policy that allows it to pursue its electrification 

goal. But “[i]f policy considerations suggest that the current scheme 

should be altered, Congress must be the one to do it.” Intel Corp. Inv. 

Policy Comm. v. Sulyma, 140 S. Ct. 768, 778 (2020). 

3. In addition to protecting Congress’s incentives, Section 

32902(h)(1) also prevents NHTSA from seizing authority over a major 

policy issue that Congress has not given it. NHTSA appears to have 

adopted its unduly narrow interpretation of Section 32902(h)(1) because 

“preventing NHTSA from assuming use of dedicated alternative fuel ve-

hicles for compliance makes it more difficult for the CAFE program to 

facilitate a complete transition of the U.S. light-duty fleet to full electri-

fication.” JA__[87Fed.Reg.25,994]. The “complete transition” to electric 

vehicles that NHTSA is trying to facilitate would clearly have “vast eco-

nomic and political significance” and would dramatically affect the Na-

tion’s jobs, energy grid, and national security. West Virginia, 142 S. Ct. 

at 2605. It thus requires “clear congressional authorization.” Id. at 2609. 

But Congress has never sanctioned—let alone clearly—such a “transi-

tion” or authorized any federal agency to facilitate it. As petitioners have 

shown elsewhere, Congress has not authorized EPA to mandate electric 
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vehicles, see Texas v. EPA, No. 22-1031; and it has expressly preempted—

under both EPCA itself and the Clean Air Act—States from doing so, see 

Ohio v. EPA, No. 22-1081.  

Yet, if NHTSA had its way, it could bake these ultra vires electric-

vehicle mandates into federal fuel-economy standards by incorporating 

them into the “baseline” fleet it uses to assess the average level of fuel 

economy that manufacturers can feasibly achieve. That would walk 

NHTSA right into the same major-questions problems that prohibit 

EPA’s related actions. And far from providing clear congressional author-

ization, Section 32902(h)(1) expressly blocks this bootstrapping scheme. 

Its text and history show a clear congressional intent to prohibit NHTSA 

from setting fuel-economy standards to “facilitate” a “transition of the 

U.S. light-duty fleet to full electrification.” JA__[87Fed.Reg.25,994]. 

Beyond that, relying on other state and federal electric-vehicle 

mandates is arbitrary and capricious because it puts NHTSA’s rulemak-

ing in a tenuous position. If a party successfully challenges any one of 

those laws, then NHTSA’s rule will fail to reflect “reality,” as it will have 

been set based on manufacturers’ presumed compliance with unlawful 

standards. This practical problem further confirms that Congress did not 
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permit NHTSA to bake other entities’ electric-vehicle mandates into fuel-

economy rules. And it provides an independent ground for invalidating 

NHTSA’s rule in the event that California’s zero-emission-vehicle man-

date, or its adoption by one or more of the Section 177 States, is deter-

mined to be unlawful, as a related case before this Court argues. See Ohio 

v. EPA, No. 22-1081. If some of the electric-vehicle-forcing laws incorpo-

rated into NHTSA’s baseline are overturned, then even NHTSA’s “real-

ity” rationale would evaporate: it would be NHTSA’s fuel-economy stand-

ards themselves, and not just preexisting state standards, that would re-

quire additional electrification of the Nation’s vehicle fleet. 

D. NHTSA’s consideration of the fuel economy of electric 
vehicles requires vacatur. 

In a further attempt to justify violating Section 32902(h)(1), 

NHTSA tried to suggest that any error was harmless. It said that it ran 

its model without “accounting for [zero-emission-vehicle] mandates,” and 

that doing so “increased estimated incremental benefits and costs at-

tributable to new CAFE standards by about 3 percent”—amounts that 

NHTSA said were “small differences” that were “not dispositive for 

NHTSA” in choosing the final standard. JA__[87Fed.Reg.25,899]. That 

cursory assertion is a red herring that fails to address—and cannot 
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excuse—NHTSA’s decision to set stringent fuel-economy standards based 

on modeling results of a projected fleet that includes electric vehicles. 

First, whether NHTSA’s cost-benefit analysis would be substan-

tially the same even if compliance with state zero-emission-vehicle man-

dates were not incorporated into the baseline is not dispositive. As ex-

plained, those were not the only electric vehicles in the model, so even if 

they were removed from the baseline, there would still be electric vehicles 

in the fleet considered in NHTSA’s analysis. See supra pp.18, 36. 

Second, NHTSA’s determination that the benefits of the standards 

exceed the costs is not a finding that the standards are “the maximum 

feasible average fuel economy level,” 49 U.S.C. § 32902(c), considering 

“technological feasibility, economic practicability, the effect of other mo-

tor vehicle standards of the Government on fuel economy, and the need 

of the United States to conserve energy,” id. § 32902(f). The cost-benefit 

analysis “considers the lifetime impacts attributable to all vehicles pro-

duced prior to [model year] 2030.” JA__[87Fed.Reg.25,725]. As NHTSA 

admits, that “analysis is not one of th[e] statutory factors” that NHTSA 

must consider in setting the standards. JA__[87Fed.Reg.25,724]. 
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Third, when NHTSA did consider the statutory factors, it repeat-

edly relied on the modeling results of a fleet that included electric vehi-

cles. NHTSA did not explain why it would have (or reasonably could 

have) found that the amended standards are the maximum feasible 

standards that manufacturers can achieve in model years 2024–2026 

without electric vehicles, as Section 32902(h)(1) requires. But this Court 

“ordinarily vacate[s] … unless [it] is certain [the agency] would have 

adopted [the flawed rule] even absent the flawed rationale.” Nat’l Fuel 

Gas Supply Corp. v. FERC, 468 F.3d 831, 839 (D.C. Cir. 2006) (emphasis 

added). NHTSA has failed to clear that bar, so its error cannot be harm-

less. See, e.g., Hermes Consolidated, LLC v. EPA, 787 F.3d 568, 579 (D.C. 

Cir. 2015) (where there are errors in “important figures” in the agency’s 

analysis, the court “cannot conclude with sufficient certainty that the 

agency would have made the same decision absent its errors”). 

As petitioner American Fuel & Petrochemical Manufacturers ex-

plained, the standards are “not feasibly achievable by internal combus-

tion engine vehicles” and “effectively establis[h] a partial electric vehicle 

… mandate.” JA__–__[AFPM.pp.1–2]. Auto manufacturers agreed. See, 

e.g., JA__[Toyota_Appendix.p.2] (the “data has consistently documented 
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that even advanced” internal-combustion-engine “powertrains will fall 

short of the proposed standards”); JA__[Mercedes-Benz.p.3] (“NHTSA’s 

proposed standards for MYs 2024–2026 will require continued develop-

ment of electric vehicle architectures to achieve compliance”); JA__[Au-

toInnovators.p.45] (“it would be impossible to support the current pro-

posal” without the high fuel economy imputed to electric vehicles). 

NHTSA cited no evidence that these commenters were mistaken. 

Nor did it provide any modeling to show how a fleet could comply with 

the final standards without any electric vehicles and the high imputed 

fuel economy they contribute to the average fuel economy of the fleet. 

NHTSA simply asserted that “the agency’s decision of maximum feasible 

standards does not rely on future manufacturer electrification, as the 

analysis supporting this rule shows a path toward achieving compliance 

without increasing reliance on electrification.” JA__[87Fed.Reg.25,968] 

(emphases added); see also JA__[87Fed.Reg.25,996] (“standards are max-

imum feasible without electrification beyond what is already expected in 

the baseline”) (emphasis added); JA__87Fed.Reg.26,012] (“widespread 

compliance can be achieved with minimal further application” of electric 

vehicles or plug-in hybrids) (emphasis added).  
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These statements are difficult to square with the statement else-

where in the preamble that “NHTSA projects increased production of 

[electric vehicles] through [model year] 2029,” JA__[87Fed.Reg.25,922], 

and with modeling results showing more electric vehicles under NHTSA’s 

standards than in the analytical baseline, JA__[87Fed.Reg.25,924] (Ta-

ble V-36). But even assuming that NHTSA reasonably concluded that 

manufacturers can comply with the new standards without increased 

production of electric vehicles beyond those in the analytical baseline 

fleet, that is not a finding that compliance is technologically feasible with-

out any electric vehicles, which is what Section 32902(h)(1) requires.  

Beyond that, NHTSA also relied on its modeling of a fleet with elec-

tric vehicles to find that the new standards are “economically practica-

ble.” JA__[87Fed.Reg.25,971]. NHTSA cited the model’s estimate that 

the new standards would raise vehicle costs by an average of $1,087 per 

vehicle in model year 2029, JA__[87Fed.Reg.25,971]; 

JA__[87Fed.Reg.25,724], and said that increase is “economically practi-

cable” and one “the market can bear,” JA__–__[87Fed.Reg.25,721–22]. 

NHTSA’s Final Regulatory Impact Analysis reports that the amended 

standards would cause an even larger increase in average vehicle costs if 
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some electric vehicles were removed from the model. JA__–

__[FRIA.pp.257–59] (Table 7-6).15 But that analysis did not quantify the 

cost-increase associated with removing all electric vehicles.  

The failure to quantify the cost of compliance for a fleet without any 

electric vehicles is not some minor technicality. “NHTSA agrees that af-

fordability is a major concern,” JA__[87Fed.Reg.25,976], and that stand-

ards that “raise per-vehicle cost” more than consumers will accept could 

“negatively impact sales and employment” and render the standards not 

“economically practicable,” JA__[87Fed.Reg.25,969]. NHTSA further 

acknowledges that if consumers forgo purchasing new fuel-efficient vehi-

cles and retain older less-efficient vehicles, the energy-saving “policy ob-

jectives of the standards may not be fully realized.” 

JA__[87Fed.Reg.25,971]. Because NHTSA did not assess whether the 

standards would be economically practicable for a fleet without any elec-

tric vehicles, it cannot be said that NHTSA would or could “reach the 

 
15 When electric vehicles added to comply with state zero-emission-vehi-
cle mandates were removed, the cost of complying with the standards 
rose by an average of $1,333 per vehicle, and when the electric vehicles 
added to comply with the fuel-economy standards outside of model years 
2024–2026 were removed, the cost of complying with the standards rose 
by an average of $1,264. JA__[FRIA.p.25]. 
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same result” if it adhered to Congress’s prohibition on considering the 

fuel economy of electric vehicles. U.S. Postal Serv. v. Postal Regul. 

Comm’n, 842 F.3d 1271, 1274 (D.C. Cir. 2016). 

II. NHTSA Improperly Considered The Fuel Economy Of Plug-
In Hybrid Vehicles When Operated On Electricity. 

A. The Act unambiguously requires NHTSA to calculate 
the fuel economy of plug-in hybrids based only on their 
gasoline or diesel operation. 

Section 32902(h)(1) clearly forbids NHTSA to consider the fuel 

economy of all-electric vehicles when setting standards. But what about 

plug-in hybrids that can run on electricity or gasoline? Congress unam-

biguously answered that question too, in Section 32902(h)(2). 

Section 32902(h)(2) provides that in “carrying out” its duty to set 

fuel-economy standards, NHTSA “shall consider” dual-fueled vehicles—

like plug-in hybrids—“to be operated only on gasoline or diesel fuel.” 49 

U.S.C. § 32902(h)(2). It follows that NHTSA may not consider the fuel 

economy of such vehicles when “operated … on” alternative fuel. Id. Put 

another way, the agency must calculate plug-in hybrids’ fuel economy 

based “only on” their “gasoline or diesel” operation, and not their en-

hanced fuel economy when running on electricity. Id.  
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The same context and legislative history that shed light on Section 

32902(h)(1) also underscore the plain meaning of Section 32902(h)(2). 

Unlike surrounding provisions, Section 32902(h)(2) includes no excep-

tions or qualifications. See supra pp.30–32. Instead, Congress used “the 

mandatory ‘shall,’ which normally creates an obligation impervious to … 

discretion.” Lexecon Inc. v. Milberg Weiss Bershad Hynes & Lerach, 523 

U.S. 26, 35 (1998). And Section 32902(h)(2)—enacted alongside Section 

32902(h)(1)—embodies the same legislative purpose as its neighboring 

provision. See supra pp.33–34. All of this confirms that Section 

32902(h)(2) means what it says: NHTSA must treat plug-in hybrids like 

gas- or diesel-powered vehicles when setting fuel-economy standards. 

B. NHTSA considered the enhanced fuel economy of plug-
in hybrids when it set the 2024–2026 standards. 

NHTSA violated Section 32902(h)(2) because it did not treat plug-

in hybrids as if they operate on only gas or diesel fuel. Instead, the model 

gave plug-in hybrids the enhanced fuel economy that is attributed to elec-

tric dual-fueled vehicles under Section 32905(e). See supra p.18. As a re-

sult, the model’s analysis of how manufacturers could satisfy the rule’s 

more stringent fuel-economy standards shows a “shift toward electrifica-

tion (which includes hybridization).” JA__[87Fed.Reg.25,918]. 
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C. NHTSA’s purported justification for considering the 
enhanced fuel economy of plug-in hybrids fails. 

1. According to NHTSA, the agency does not have to honor the 

statutory command to treat plug-in hybrids as though they “operat[e] 

only on gasoline or diesel fuel,” 49 U.S.C. § 32902(h)(2), because doing so 

would somehow be “inappropriate and contrary to the intent” of Con-

gress, JA__[87Fed.Reg.26,041]; see also JA__[87Fed.Reg.25,996] (deem-

ing it “reasonable and appropriate” to “conside[r] the full calculated fuel 

economy of dual-fueled vehicles”). To explain that paradoxical inference 

about Congress’s intent, NHTSA cited its 2012 fuel-economy rule, which 

concluded that the expiration of a different statutory provision rendered 

Section 32902(h)(2) “moot.” 77 Fed. Reg. 62,624, 63,020 (Oct. 15, 2012).  

NHTSA’s assertion that Congress’s intent is not controlled by Con-

gress’s text requires some elaboration to fully comprehend. NHTSA’s the-

ory rests on 49 U.S.C. § 32905, which created “[m]anufacturing incentives 

for alternative fuel automobiles” manufactured in model years 1993–

2019. It did so by ordering EPA, when calculating a manufacturer’s av-

erage fuel economy for compliance purposes, to use a formula that en-

hanced the fuel economy of dual-fueled vehicles above what they would 

obtain on gasoline. 49 U.S.C. § 32905(b), (f); see 77 Fed. Reg. at 63,127–
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28 (explaining how “a dual-fueled vehicle that averages 25 [miles per gal-

lon] on gasoline” might count as a “40[-mile-per-gallon] vehicle … when 

considering its performance on the alternative fuel”). But Congress 

capped the extent to which a manufacturer’s fleet could benefit from the 

fuel-economy enhancement, with the cap declining over time until the 

incentive phased out entirely after model year 2019. 49 U.S.C. § 32906(a).  

In its 2012 rule, NHTSA decided that Section 32902(h)(2) would no 

longer apply “after the statutory credit sunsets in [model year] 2019.” 77 

Fed. Reg. at 63,019. That was so (reasoned NHTSA) because without a 

“statutory credit to protect as a compliance flexibility,” id., it would be 

“inappropriate and contrary to the intent of [Congress]” to treat dual-

fueled vehicles like “conventional gasoline vehicles with no recognition of 

their alternative fuel capability,” JA__[87Fed.Reg.26,041]. Instead, the 

“overarching purpose” of the Act would be “better served by interpreting 

[Section] 32902(h)(2) as moot once the statutory credits provided for in 

49 U.S.C. 32905 and 32906” expired. 77 Fed. Reg. at 63,019–20. 

2. Nothing in the text or structure of either provision, however, 

suggests that Section 32902(h)(2) is “moot.” Section 32902(h)(2) has not 

been repealed. Nor does it say anything about credits or cross-reference 
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Section 32905, Section 32906, or any other provision of the Act. (Compare 

that to Section 32902(h)(2)’s next-door neighbor, subsection (h)(3), which 

cross-references Section 32903.) Likewise, while Section 32905 brims 

with cross-references, it never once mentions Section 32902.  

In effect, NHTSA reads Section 32902(h)(2) as if it either contained 

an implied sunset clause or was impliedly repealed when Section 

32905(b) expired. But Congress knows how to sunset a provision, and 

when it does, it does so expressly. See HollyFrontier Cheyenne Refin., 

LLC v. Renewable Fuels Ass’n, 141 S. Ct. 2172, 2180 (2021) (“Congress 

had before it (but eschewed) many readymade models for a sunset statute 

if that’s what it wished here.”). Indeed, that Congress expressly phased 

out the incentive for dual-fueled vehicles in Sections 32905(b) and 

32906(a), without including any comparable language phasing out 

NHTSA’s obligation under Section 32902(h)(2), is powerful evidence that 

the latter is not time-limited. See Russello v. United States, 464 U.S. 16, 

23 (1983) (“[W]here Congress includes particular language in one section 

of a statute but omits it in another … it is generally presumed that Con-

gress acts intentionally.” (alteration in original)). Nor was that the only 

express sunset clause enacted alongside Section 32902(h)(2). In the same 
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statute, Congress provided that certain amendments “shall cease to be 

effective after September 30, 1997.” See Pub. L. No. 100-494, sec. 4(b), 

102 Stat. at 2448. And a different subsection created—and then sunset—

two advisory bodies. See id., sec. 4(a), § 400DD(h), 102 Stat. at 2446.16 

Nor did Section 32905(b) impliedly repeal Section 32902(h)(2). “The 

cardinal rule is that repeals by implication are not favored.” Posadas v. 

Nat’l City Bank of N.Y., 296 U.S. 497, 503 (1936). And to the extent that 

one provision could ever impliedly repeal another where, as here, the “two 

provisions were enacted on the same day as part of the same statute,”17 

the presumption against implied repeal would be “especially strong.” Au-

burn Hous. Auth. v. Martinez, 277 F.3d 138, 145, 150 (2d Cir. 2002). The 

Court must therefore give effect to each provision “unless Congress’ in-

tention to repeal is clear and manifest or the two laws are irreconcilable.” 

Me. Cmty. Health Options v. United States, 140 S. Ct. 1308, 1323 (2020) 

 
16 Congress also had a “readymade mode[l]” in the original Act. Hol-
lyFrontier, 141 S. Ct. at 2180; see Pub. L. No. 94-163, sec. 301, § 502(d)(1), 
89 Stat. 871, 904 (1975) (authorizing manufacturers to seek modification 
of standards “for model year 1978, 1979, or 1980”—but not later years). 

17 Congress enacted the first version of Section 32902(h)(2) in the Alter-
native Motor Fuels Act of 1988, Pub. L. No. 100-494, sec. 6(a), 
§ 513(g)(2)(B), 102 Stat. at 2450. The same statute introduced the pre-
cursor to Section 32905. See id. § 513(b), 102 Stat. at 2448. 
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(cleaned up) (quoting Morton v. Mancari, 417 U.S. 535, 550–51 (1974)). 

Neither condition is met here. 

First, there is no evidence—let alone “clear and manifest” evi-

dence—that Congress intended to repeal Section 32902(h)(2). NHTSA in-

vokes the Act’s “overarching purpose.” 77 Fed. Reg. at 63,019–20. But 

“the plain language of the enacted text is the best indicator of intent.” 

Nixon v. United States, 506 U.S. 224, 232 (1993). Section 32902(h)(2)’s 

text imposes no time limits or other conditions on the agency’s obligation 

to treat dual-fueled vehicles like gasoline- or diesel-fueled vehicles in set-

ting standards. And “vague notions of a statute’s ‘basic purpose’” cannot 

“overcome the words of its text regarding the specific issue under consid-

eration.” Mertens v. Hewitt Assocs., 508 U.S. 248, 261 (1993). NHTSA 

“may not construe the statute in a way that completely nullifies textually 

applicable provisions meant to limit its discretion.” Whitman v. Am. 

Trucking Ass’ns, 531 U.S. 457, 485 (2001).  

Second, the two provisions are not at odds—let alone “irreconcila-

ble.” Section 32902(h)(2) tells NHTSA to treat dual-fueled vehicles as 

though they “operat[e] only on gasoline or diesel” when “carrying out” its 

duty to set fuel-economy standards. Meanwhile, Section 32905 orders 
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EPA, when determining a manufacturer’s average fuel economy, to cal-

culate the fuel economy of dual-fueled vehicles using a statutory formula. 

The provisions tell different agencies to conduct different analyses at dif-

ferent times for different purposes. Because those instructions are “capa-

ble of co-existence, it is the duty of the courts … to regard each as effec-

tive.” Radzanower v. Touche Ross & Co., 426 U.S. 148, 155 (1976) (alter-

ation in original) (quoting Morton, 417 U.S. at 551).  

3. In all events, NHTSA can no longer rely on its 2012 rationale 

to evade Section 32902(h)(2). In 2012, NHTSA thought that Section 

32902(h)(2) would no longer serve any statutory purpose once Section 

32905(b) no longer required that the fuel economy of dual-fueled vehicles 

be determined using a formula that increases their fuel economy. 77 Fed. 

Reg. at 63,020. NHTSA reasoned that was the case because Section 

32902(h)(2) was meant to ensure that the fuel-economy enhancement for 

dual-fueled vehicles would remain a compliance measure that manufac-

turers may “voluntarily” employ. Id. at 63,019. But without any “statu-

tory credit to protect as a compliance flexibility,” NHTSA decided that 

Section 32902(h)(2) would be “moot.” Id. at 63,019–20. 
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Whatever the merits of that analysis in 2012, when NHTSA was 

predicting that no compliance flexibilities would exist to protect after 

2019, an intervening change in the law preserved the statutory incentive 

for plug-in hybrids—proving NHTSA’s prediction wrong and eviscerating 

its rationale. In 2014, Congress amended Section 32905 to add a new 

subsection (e), entitled “Electric Dual Fueled Automobiles.” See Pub. L. 

No. 113-291, §318(c), 128 Stat. 3292, 3341. Under that provision, when 

EPA calculates a manufacturer’s average fuel economy, it must use a spe-

cial statutory formula to “measure the fuel economy” of “any model” of 

“dual fueled automobile manufactured after model year 2015 that is ca-

pable of operating on electricity in addition to gasoline or diesel fuel” and 

meets other requirements. 49 U.S.C. § 32905(e). That formula enhances 

the fuel economy of plug-in hybrids, so Section 32905 still does give man-

ufacturers a compliance flexibility for plug-in hybrids. See supra pp.9–

10. Thus—even under NHTSA’s theory—Section 32902(h)(2) still plays a 

role in protecting the compliance flexibility in Section 32905(e).  

NHTSA has not acknowledged this change in the law, which ne-

gates its 2012 rationale. Even assuming that NHTSA’s 2012 rationale 

were at one point lawful (it was not), NHTSA’s continued reliance on it 
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here—without any explanation as to how that rationale could remain 

valid after the 2014 amendment—is arbitrary and capricious. See, e.g., 

Bechtel v. FCC, 957 F.2d 873, 881 (D.C. Cir. 1992) (“[C]hanges in factual 

and legal circumstances may impose upon the agency an obligation to 

reconsider a settled policy or explain its failure to do so.”). 

D. NHTSA’s failure to treat plug-in hybrids as operated 
only on gasoline or diesel requires vacatur. 

In attempting to justify its violation of section 32902(h)(2), NHTSA 

said that it ran the model with instructions not to add plug-in hybrids 

“during the rulemaking time frame” and got “results in [model year] 

2029” that were “extremely close to results in the main standard-setting 

analysis.” JA__[87Fed.Reg.25,996]. Specifically, NHTSA reported that 

average per-vehicle costs in model year 2029 dropped from $1,087 to 

$1,072; the percentage of traditional hybrid vehicles increased from 21 to 

27 percent; and the percentage of electric vehicles increased from 6.7 to 

6.9 percent. Id. NHTSA said these small differences would not have 

changed its determination of “what levels of fuel economy would be max-

imum feasible in the rulemaking time frame.” Id. That analysis is flawed 

and does not excuse the inclusion of plug-in hybrids (and their enhanced 

fuel economy) in the model used to justify the fuel-economy standards. 
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First, NHTSA did not say its alternative analysis removed all plug-

in hybrids from the model. NHTSA said only that the alternative analysis 

prevented the model from adding plug-in hybrids “during the rulemaking 

time frame,” JA__[87Fed.Reg.25,996] (emphasis added)—i.e., in model 

years 2024–2026. That analysis did not cure the statutory violation be-

cause it did not remove the plug-in hybrids that were in the model’s base-

line, and it did not prohibit the addition of plug-in hybrids in model years 

2027–2029. See supra p.18; JA__[87Fed.Reg.25,922] (Table V-30). There-

fore, the alternative model year 2029 results that NHTSA proffered to 

show that the inclusion of plug-in hybrids in its standard-setting analysis 

was harmless were results that still included plug-in hybrids and the en-

hanced fuel economy they contribute to the fleetwide average. 

Second, when NHTSA prohibited the model from adding plug-in hy-

brids during model years 2024–2026, the model responded in part by add-

ing more electric vehicles. JA__[87Fed.Reg.25,996]. But that simply 

traded one statutory violation for another, because the consideration of 

electric vehicles in the standard-setting analysis is itself prohibited. See 

supra pp.27–35. NHTSA nowhere reported what the modeling results 

would be—or how its new standards could be sustained—if it complied 
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with Section 32902(h) and fully excluded the enhanced fuel economy of 

plug-in hybrids and electric vehicles from the model.  

III. NHTSA Improperly Considered Compliance Credits. 

A. The Act unambiguously bars NHTSA from considering 
compliance credits for any purpose. 

NHTSA also violated the third, and final, prohibition in Section 

32902(h), which concerns the credits manufacturers earn for exceeding 

fuel-economy standards. Section 32902(h)(3) states that NHTSA “may 

not consider, when prescribing a fuel economy standard, the trading, 

transferring, or availability of [compliance] credits under section 32903.” 

49 U.S.C. § 32902(h)(3). NHTSA concedes, as it must, that the Act bars 

it from “consider[ing] the availability of … credits … toward compliance.” 

JA__[87Fed.Reg.25,778]. Yet the agency again reads qualifications into 

the unqualified text—limiting Section 32902(h)(3)’s reach to the “model 

years for which the agency is establishing maximum feasible [fuel econ-

omy] standards” in a particular rulemaking. Id. 

For the same reasons that NHTSA is wrong about Section 

32902(h)(1), it is also wrong about Section 32902(h)(3). By its plain terms, 

Section 32902(h)(3) bars NHTSA from taking account of compliance cred-

its when setting fuel-economy standards. See American Heritage 
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Dictionary 313 (2d ed. 1985) (consider means “take into account”). And 

unlike other provisions of the same statute, see supra pp.30–32, Section 

32902(h)(3) includes no exceptions. Just the opposite: Congress used 

mandatory language—“may not”—that eliminates the agency’s discre-

tion to consider compliance credits. See Palomar-Santiago, 141 S. Ct. at 

1620–21; Ass’n of Civilian Technicians, 22 F.3d at 1153. The upshot is 

that NHTSA may not consider any compliance credits “when prescribing 

a fuel economy standard”—regardless of model year. The agency “may 

not narrow [Section 32902(h)(3)’s] reach by inserting words Congress 

chose to omit.” Lomax v. Ortiz-Marquez, 140 S. Ct. 1721, 1725 (2020). 

B. NHTSA considered compliance credits when it set the 
2024–2026 standards. 

NHTSA violated Section 32902(h)(3) because it allowed its model to 

use compliance credits to achieve compliance in model years other than 

2024–2026. This means that the model used credits to cover a “shortfall” 

(and avoid imposition of penalties) that would occur in model years 2027–

2029 if a manufacturer could not add fuel-saving technology to achieve 

compliance, or if adding more fuel-saving technology would not be cost-

effective. See supra p.20. 
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Even though those cost-savings occurred after model years 2024–

2026, NHTSA factored them into its analysis of the maximum feasible 

standards in this rule. Throughout the rule, NHTSA justified the new 

standards for model years 2024–2026 based on the costs and benefits of 

the new standards “over the lifetimes of [model year] 2029 vehicles.” 

JA__[87Fed.Reg.25,724] (emphasis added); see also supra p.19. 

C. NHTSA’s purported justification for considering com-
pliance credits fails. 

NHTSA sought to excuse its statutory violation on the ground that 

following Section 32902(h)(3) would “divorce its analysis from reality.” 

JA__[87Fed.Reg.25,996]. But—again—Congress made a different policy 

choice, and NHTSA is bound by it. See supra pp.40–41. “[W]hen Congress 

directs an agency to consider only certain factors in reaching an admin-

istrative decision, the agency is not free to trespass beyond the bounds of 

its statutory authority by taking other factors into account.” Murray En-

ergy Corp. v. EPA, 936 F.3d 597, 623 (D.C. Cir. 2019) (quoting Lead In-

dus. Ass’n, Inc. v. EPA, 647 F.2d 1130, 1150 (D.C. Cir. 1980) (alteration 

in original)). If NHTSA wants to expand those bounds, it “can seek relief 

from Congress, which—unlike the courts—is both qualified and constitu-

tionally entitled to weigh the costs and benefits of different approaches 
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and make the necessary policy judgment.” Azar v. Allina Health Servs., 

139 S. Ct. 1804, 1816 (2019). 

D. NHTSA’s consideration of the availability of compli-
ance credits requires vacatur. 

NHTSA likewise failed to explain how its new standards could be 

sustained if it complied with Section 32902(h)(3)’s directive not to con-

sider the availability of compliance credits. NHTSA said it ran the model 

with instructions to exclude “the potential application of compliance cred-

its throughout [model years] 2023–2029, as well as the introduction of 

new [electric vehicle] models beyond those projected to be introduced in 

[model years 2021–2022 and/or in response to the [zero-emission-vehicle] 

mandate.” JA__[87Fed.Reg.25,996]. The result was that “estimated aver-

age incremental costs (including civil penalties)” increased by up to 

$1,371 per vehicle, “with differences varying further” among manufac-

turers. Id. NHTSA’s mere publication of that result, unadorned by any 

further analysis, does not excuse NHTSA’s statutory violation. 

Notably, NHTSA did not say that a cost increase of this magnitude 

was de minimis and could not have affected its analysis. Nor could it 

credibly have said that. A $1,371 increase in the average cost of model 

year 2029 vehicles is significantly larger (by more than 25 percent) than 
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the $1,087 average cost increase that NHTSA cited in finding that the 

new standards are “economically practicable.” JA_[87Fed.Reg.25,971]; 

JA__[87Fed.Reg.25,724]. Here too, NHTSA did not explain how the mar-

ket could bear such a large cost increase, or why the increased price 

would not cause decreased sales and adverse impacts on employment and 

energy conservation that would render the standards economically im-

practicable and beyond the maximum feasible. See supra pp.49–51. 

* * * 

In sum, NHTSA chose to skirt the prohibitions in Section 32902(h) 

because they make “it more difficult for the CAFE program to facilitate a 

complete transition of the U.S. light-duty fleet to full electrification.” 

JA__[87Fed.Reg.25,994]. Those violations pervade the rule and cannot be 

excused by a few conclusory statements, unsupported by any credible ev-

idence or detailed analysis, that NHTSA would have reached the same 

result regardless. Otherwise, NHTSA will have been given a path to ef-

fect “a wholesale rewrite” of the statute. Oglala Sioux Tribe v. Nuclear 

Regul. Comm’n, 896 F.3d 520, 535 (D.C. Cir. 2018). 
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CONCLUSION 

For the foregoing reasons, the rule should be vacated and remanded 

to determine the maximum feasible average fuel-economy level that man-

ufacturers can achieve for model years 2024–2026 without considering 

the factors that Section 32902(h) forbids NHTSA to consider. 
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49 U.S.C. § 32901 Definitions 

(a) General.--In this chapter-- 

(1) “alternative fuel” means-- 

(A) methanol; 

(B) denatured ethanol; 

(C) other alcohols; 

(D) except as provided in subsection (b) of this section, a mixture 
containing at least 85 percent of methanol, denatured ethanol, 
and other alcohols by volume with gasoline or other fuels; 

(E) natural gas; 

(F) liquefied petroleum gas; 

(G) hydrogen; 

(H) coal derived liquid fuels; 

(I) fuels (except alcohol) derived from biological materials; 

(J) electricity (including electricity from solar energy); and 

(K) any other fuel the Secretary of Transportation prescribes by 
regulation that is not substantially petroleum and that would 
yield substantial energy security and environmental benefits. 

**** 
(8) “dedicated automobile” means an automobile that operates only 
on alternative fuel. 

(9) “dual fueled automobile” means an automobile that-- 

(A) is capable of operating on alternative fuel or a mixture of bio-
diesel and diesel fuel meeting the standard established by the 
American Society for Testing and Materials or under section 
211(u) of the Clean Air Act (42 U.S.C. 7545(u)) for fuel containing 
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20 percent biodiesel (commonly known as “B20”) and on gasoline 
or diesel fuel; 

(B) provides equal or superior energy efficiency, as calculated for 
the applicable model year during fuel economy testing for the 
United States Government, when operating on alternative fuel as 
when operating on gasoline or diesel fuel; 

(C) for model years 1993-1995 for an automobile capable of oper-
ating on a mixture of an alternative fuel and gasoline or diesel 
fuel and if the Administrator of the Environmental Protection 
Agency decides to extend the application of this subclause, for an 
additional period ending not later than the end of the last model 
year to which section 32905(b) and (d) of this title applies, pro-
vides equal or superior energy efficiency, as calculated for the ap-
plicable model year during fuel economy testing for the Govern-
ment, when operating on a mixture of alternative fuel and gaso-
line or diesel fuel containing exactly 50 percent gasoline or diesel 
fuel as when operating on gasoline or diesel fuel; and 

(D) for a passenger automobile, meets or exceeds the minimum 
driving range prescribed under subsection (c) of this section. 

**** 
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49 U.S.C. § 32902 Average fuel economy standards 

(a) Prescription of standards by regulation.--At least 18 months 
before the beginning of each model year, the Secretary of Transporta-
tion shall prescribe by regulation average fuel economy standards for 
automobiles manufactured by a manufacturer in that model year. Each 
standard shall be the maximum feasible average fuel economy level 
that the Secretary decides the manufacturers can achieve in that model 
year. 

(b) Standards for automobiles and certain other vehicles.-- 

**** 

(2) Fuel economy standards for automobiles.— 

**** 

(B) Automobile fuel economy average for model years 2021 
through 2030.--For model years 2021 through 2030, the average 
fuel economy required to be attained by each fleet of passenger 
and non-passenger automobiles manufactured for sale in the 
United States shall be the maximum feasible average fuel econ-
omy standard for each fleet for that model year. 

**** 

(c) Amending passenger automobile standards.--The Secretary of 
Transportation may prescribe regulations amending the standard under 
subsection (b) of this section for a model year to a level that the Secre-
tary decides is the maximum feasible average fuel economy level for 
that model year. Section 553 of title 5 applies to a proceeding to amend 
the standard. However, any interested person may make an oral 
presentation and a transcript shall be taken of that presentation. 

**** 

(f) Considerations on decisions on maximum feasible average 
fuel economy.--When deciding maximum feasible average fuel econ-
omy under this section, the Secretary of Transportation shall consider 
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technological feasibility, economic practicability, the effect of other mo-
tor vehicle standards of the Government on fuel economy, and the need 
of the United States to conserve energy. 

**** 

(h) Limitations.--In carrying out subsections (c), (f), and (g) of this sec-
tion, the Secretary of Transportation-- 

(1) may not consider the fuel economy of dedicated automobiles; 

(2) shall consider dual fueled automobiles to be operated only on gas-
oline or diesel fuel; and 

(3) may not consider, when prescribing a fuel economy standard, the 
trading, transferring, or availability of credits under section 32903. 

**** 
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49 U.S.C. § 32903 Credits for exceeding average fuel economy 
standards 

(a) Earning and period for applying credits.--When the average 
fuel economy of passenger automobiles manufactured by a manufac-
turer in a particular model year exceeds an applicable average fuel 
economy standard under subsections (a) through (d) of section 
32902 (determined by the Secretary of Transportation without regard to 
credits under this section), the manufacturer earns credits. The credits 
may be applied to-- 

(1) any of the 3 consecutive model years immediately before the 
model year for which the credits are earned; and 

(2) to the extent not used under paragraph (1)1 any of the 5 consecu-
tive model years immediately after the model year for which the 
credits are earned. 

**** 
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49 U.S.C. § 32904. Calculation of average fuel economy 

(a) Method of calculation.--(1) The Administrator of the Environ-
mental Protection Agency shall calculate the average fuel economy of a 
manufacturer subject to-- 

(A) section 32902(a) of this title in a way prescribed by the Admin-
istrator; and 

(B) section 32902(b)-(d) of this title by dividing-- 

(i) the number of passenger automobiles manufactured by the 
manufacturer in a model year; by 

(ii) the sum of the fractions obtained by dividing the number of 
passenger automobiles of each model manufactured by the 
manufacturer in that model year by the fuel economy measured 
for that model. 

(2)(A) In this paragraph, “electric vehicle” means a vehicle powered 
primarily by an electric motor drawing electrical current from a port-
able source. 

(B) If a manufacturer manufactures an electric vehicle, the Ad-
ministrator shall include in the calculation of average fuel econ-
omy under paragraph (1) of this subsection equivalent petroleum 
based fuel economy values determined by the Secretary of Energy 
for various classes of electric vehicles. The Secretary shall review 
those values each year and determine and propose necessary revi-
sions based on the following factors: 

(i) the approximate electrical energy efficiency of the vehicle, 
considering the kind of vehicle and the mission and weight of 
the vehicle. 

(ii) the national average electrical generation and transmission 
efficiencies. 

(iii) the need of the United States to conserve all forms of en-
ergy and the relative scarcity and value to the United States of 
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all fuel used to generate electricity. 

(iv) the specific patterns of use of electric vehicles compared to 
petroleum-fueled vehicles. 
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49 U.S.C. § 32905. Manufacturing incentives for alterna-
tive fuel automobiles 

(a) Dedicated automobiles.--Except as provided in subsection (c) of 
this section or section 32904(a)(2) of this title, for any model of dedi-
cated automobile manufactured by a manufacturer after model year 
1992, the fuel economy measured for that model shall be based on the 
fuel content of the alternative fuel used to operate the automobile. A 
gallon of a liquid alternative fuel used to operate a dedicated automo-
bile is deemed to contain .15 gallon of fuel. 

(b) Dual fueled automobiles.-- Except as provided in subsection (d) of 
this section or section 32904(a)(2) of this title, for any model of dual 
fueled automobile manufactured by a manufacturer in model years 
1993 through 2019, the Administrator of the Environmental Protection 
Agency shall measure the fuel economy for that model by dividing 1.0 
by the sum of-- 

(1) .5 divided by the fuel economy measured under section 32904(c) 
of this title when operating the model on gasoline or diesel fuel; and 

(2) .5 divided by the fuel economy-- 

(A) measured under subsection (a) when operating the model on 
alternative fuel; or 

(B) measured based on the fuel content of B20 when operating the 
model on B20, which is deemed to contain 0.15 gallon of fuel. 

**** 

(e) Electric dual fueled automobiles.-- 

(1) In general.--At the request of the manufacturer, the Administra-
tor may measure the fuel economy for any model of dual fueled auto-
mobile manufactured after model year 2015 that is capable of operat-
ing on electricity in addition to gasoline or diesel fuel, obtains its 
electricity from a source external to the vehicle, and meets the mini-
mum driving range requirements established by the Secretary for 
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dual fueled electric automobiles, by dividing 1.0 by the sum of-- 

(A) the percentage utilization of the model on gasoline or diesel 
fuel, as determined by a formula based on the model's alternative 
fuel range, divided by the fuel economy measured under section 
32904(c); and 

(B) the percentage utilization of the model on electricity, as deter-
mined by a formula based on the model's alternative fuel range, 
divided by the fuel economy measured under section 32904(a)(2). 

(2) Alternative calculation.--If the manufacturer does not request 
that the Administrator calculate the manufacturing incentive for its 
electric dual fueled automobiles in accordance with paragraph (1), 
the Administrator shall calculate such incentive for such automobiles 
manufactured by such manufacturer after model year 2015 in accord-
ance with subsection (b).          ****  
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49 U.S.C. § 32906 Maximum fuel economy increase for alterna-
tive fuel automobiles 

(a) In general.--For each of model years 1993 through 2019 for each 
category of automobile (except an electric automobile or, beginning with 
model year 2016, an alternative fueled automobile that uses a fuel de-
scribed in subparagraph (E) of section 32901(a)(1)), the maximum in-
crease in average fuel economy for a manufacturer attributable to dual 
fueled automobiles is-- 

(1) 1.2 miles a gallon for each of model years 1993 through 2014; 

(2) 1.0 miles per gallon for model year 2015; 

(3) 0.8 miles per gallon for model year 2016; 

(4) 0.6 miles per gallon for model year 2017; 

(5) 0.4 miles per gallon for model year 2018; 

(6) 0.2 miles per gallon for model year 2019; and 

(7) 0 miles per gallon for model years after 2019. 
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