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EN BANC ORAL ARGUMENT HELD ON SEPTEMBER 27, 2016 

 

November 10, 2016 
 

 Mr. Mark Langer  

Clerk  

United States Court of Appeals for the District of Columbia Circuit  

333 Constitution Avenue, N.W.  

Washington, D.C. 20001 

 

Re: State of West Virginia v. EPA, No. 15-1363 (and consolidated cases)  

      Response of Environmental and Public Health Intervenors to Rule 28(j) Letter         

of National Mining Association (Doc. 1643743; filed October 31, 2016) 

 

Dear Mr. Langer: 

 The National Mining Association’s contention that post-promulgation 

developments “confirm” petitioners’ argument that the Clean Power Plan (CPP) 

will “transform” the power sector is inaccurate. As EPA explains (Doc. 1644919), 

the disparity between respective projections in the Cross-State Air Pollution Rule 

Update (CSAPRU) and CPP for coal capacity in 2016 is attributable to the CPP 

model’s assumption of perfect foresight, which accelerates retirements that under 

real-life conditions would occur later.  Harvey Decl. ¶¶ 26-41 (ECF #1586661).  

The 2016 capacity estimates are in any event unimportant given that, as EPA’s 

letter explains, the CSAPRU base case and CPP base case converge by 2020.  EPA 

Letter at 2.1  

 

     These projections also align with the most recent forecasts from the Energy 

Information Administration, which indicate that coal capacity would decline 

                                                 
1 The CPP and CSAPRU modeling contain closely similar “base case” estimates of 

coal-fired generation in 2016.  Compare CPP Base Case (Row 95), 

https://www.epa.gov/airmarkets/analysis-clean-power-plan, link to EPA Base Case 

for the Clean Power Plan, link to Base Case SSR with CSAPRU Base Case (Row 

102), https://www.epa.gov/airmarkets/analysis-cross-state-air-pollution-rule-

update, link to IPM v.5.15 Final Base Case for the CSAPR Update, link to 

v.5.15_OS_NOx_Final_Base_Case SSR.  
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significantly by 2020 even without the CPP.2  As the EIA’s report explains, other 

factors—including low natural gas prices, falling capital costs of renewable 

generation, and renewable energy tax credits extended by Consolidated 

Appropriations Act in December 2015—will continue to drive changes in the 

power sector.  See EIA, Annual Energy Outlook 2016, ES-3.  EIA data show that 

market forces are already propelling the power sector toward the CPP carbon 

reduction targets: carbon dioxide emissions in 2015 were 21% below 2005 levels,3 

approximately two-thirds of the way to the CPP’s final reduction target of 32% 

below 2005 levels.   

      Respectfully submitted, 
 

     /s/ Sean H. Donahue 

 

Sean H. Donahue 

Donahue & Goldberg, LLP 

1111 14th Street, N.W., Suite 950  

Washington, D.C. 20005 

(202) 277-7085 

sean@donahuegoldberg.com 

Counsel for Environmental Defense 

Fund 

 

Tomás Carbonell 

Vickie Patton 

Martha Roberts 

Environmental Defense Fund 

1875 Conn. Avenue, N.W. Ste. 600 

Washington, D.C. 20009 

(202) 572-3610 

Counsel for Environmental Defense 

Fund 

David Doniger 

Benjamin Longstreth 

Melissa J. Lynch 

Natural Resources Defense Council 

1152 15th Street, N.W., Suite 300 

Washington, D.C. 20005 

(202) 513-6256 

Counsel for Natural Resources  

Defense Council 

 

Joanne Spalding 

Andres Restrepo  

Alejandra Núñez 

Sierra Club 

2101 Webster Street, Suite 1300 

Oakland, CA 94612 

 (415) 977-5725 

Counsel for Sierra Club 

                                                 
2 See EIA, Annual Energy Outlook 2016 at Table A9 (Aug. 2016) (coal capacity 

expected to decline to 213 GW by 2020 in “No CPP” scenario), available at 

www.eia.gov/forecasts/aeo/, link to Table A9, Electricity Generating Capacity. 
3 EIA, “Carbon Dioxide Emissions from Electricity Generation in 2015 Were 

Lowest Since 1993,” May 13, 2016, 

http://www.eia.gov/todayinenergy/detail.cfm?id=26232.   
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Ann Brewster Weeks 

James P. Duffy 

Clean Air Task Force 

18 Tremont Street, Suite 530 

Boston, MA 02108 

(617) 624-0234, ext. 156 

Counsel for American Lung 

Association, Clean Air Council, Clean 

Wisconsin, Conservation Law 

Foundation, and The Ohio 

Environmental Council 

 

Vera P. Pardee 

Kevin P. Bundy 

Center for Biological Diversity 

1212 Broadway, Suite 800 

Oakland, CA 94612 

(415) 632-5317 

Counsel for Center for Biological 

Diversity 

 

Howard I. Fox  

David S. Baron 

Timothy D. Ballo 

Earthjustice  

1625 Massachusetts Avenue, N.W., 

Suite 702  

Washington, D.C. 20036  

(202) 667-4500  

Counsel for Sierra Club 

 

 

William V. DePaulo 

122 N Court Street, Suite 300 

Lewisburg, WV 24901 

(304) 342-5588 

Counsel for West Virginia Highlands 

Conservancy, Ohio Valley 

Environmental Coalition, Coal River 

Mountain Watch, Kanawha Forest 

Coalition, Mon Valley Clean Air 

Coalition, and Keepers of the 

Mountains Foundation 
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Certificate of Service 

 I certify that on this 10th day of November, 2016, the foregoing Rule 28(j) 

letter response was filed via the Court’s CM/ECF system, which will serve copies 

upon all registered counsel. 

 

       Sean H. Donahue 
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