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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

Pursuant to Circuit Rule 28(a)(1), State, Industry, and Labor Petitioners state

as follows:

A.  Parties, Intervenors, and Amici

Petitioners:
Case No
Case No
Case No
Liberty
Case No

Case No

. 12-1100:

White Stallion Energy Center, LLC

. 12-1101: National Mining Association

. 12-1102:

. 12-1147:

. 12-1170:

National Black Chamber of Commerce and Institute for

Utility Air Regulatory Group

Eco Power Solutions (USA) Corporation (“Eco Power”).

On October 10, 2012, Eco Power filed a motion for voluntary dismissal.

Case No

Case No

Case No

Case No

Case No

Case No

Case No

Case No

L 12-1172:

. 12-1173:

. 12-1174:

. 12-1175:

. 12-1176:

. 12-1177:

. 12-1178:

. 12-1180:

Midwest Ozone Group

American Public Power Association

Julander Energy Company

Peabody Energy Corporation

Deseret Power Electric Cooperative

Sunflower Electric Power Corporation

Tri-State Generation and Transmission Association, Inc.

Tenaska Trailblazer Partners, LLC

i
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Case No. 12-1181: ARIPPA

Case No. 12-1182: West Virginia Chamber of Commerce Incorporated;
Georgia Association of Manufacturers, Inc.; Indiana Chamber of Commerce, Inc.;
Indiana Coal Council, Inc.; Kentucky Chamber of Commerce, Inc.; Kentucky Coal
Association, Inc.; North Carolina Chamber; Ohio Chamber of Commerce;
Pennsylvania Coal Association; South Carolina Chamber of Commerce; The
Virginia Chamber of Commerce; The Virginia Coal Association, Incorporated;
West Virginia Coal Association, Inc.; and Wisconsin Industrial Energy Group, Inc.

Case No. 12-1183: United Mine Workers of America

Case No. 12-1184: Power4Georgians, LLC

Case No. 12-1185: State of Texas, Texas Commission on Environmental
Quality, Texas Public Utility Commission, and Railroad Commission of Texas

Case No. 12-1186: The Kansas City Board of Public Utilities — Unified
Government of Wyandotte County/Kansas City, Kansas

Case No. 12-1187: Oak Grove Management Company LLC

Case No. 12-1188: Gulf Coast Lignite Coalition

Case No. 12-1189: Puerto Rico Electric Power Authority

Case No. 12-1190: State of Arkansas, ex rel. Dustin McDaniel, Attorney
General

Case No. 12-1191: Chase Power Development, LLC
i
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Case No. 12-1192: FirstEnergy Generation Corp.

Case No. 12-1193: Edgecombe Genco, LLC; Spruance Genco, LLC

Case No. 12-1194: Chesapeake Climate Action Network, Conservation Law
Foundation, Environmental Integrity Project, and Sierra Club

Case No. 12-1195: Wolverine Power Supply Cooperative, Inc.

Case No. 12-1196: States of Michigan, Alabama, Alaska, Arizona, Florida,
Idaho, Indiana, Kansas, Mississippi, Missouri, Nebraska, North Dakota, Ohio,
Oklahoma, South Carolina, Utah, West Virginia, Wyoming; Commonwealths of
Pennsylvania and Virginia; Terry E. Branstad, Governor of the State of lowa, on
behalf of the People of lowa; and Jack Conway, Attorney General of Kentucky
Respondent:

The U.S. Environmental Protection Agency is the Respondent in all of these
cases.

Lisa P. Jackson, Administrator, U.S. Environmental Protection Agency, is
also named as a Respondent in Nos. 12-1174, 12-1189, and 12-1191.

Intervenors:

The Commonwealth of Massachusetts and the States of Connecticut,
Delaware, Illinois, lowa, Maine, Maryland, New Hampshire, New Mexico, New
York, Rhode Island, Vermont and the District of Columbia and the City of New

York are intervenor-respondents in No. 12-1100.
iii
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The American Academy of Pediatrics, American Lung Association,
American Nurses Association, American Public Health Association, Chesapeake
Bay Foundation, Citizens for Pennsylvania’s Future, Clean Air Council,
Conservation Law Foundation, Environment America, Environmental Defense
Fund, Izaak Walton League of America, Natural Resources Council of Maine,
Natural Resources Defense Council, Ohio Environmental Council, Physicians for
Social Responsibility, Sierra Club, and Waterkeeper Alliance are intervenor-
respondents in No. 12-1100.

Calpine Corporation, Exelon Corporation, and Public Service Enterprise
Group, Inc. are intervenor-respondents in No. 12-1100.

The State of North Carolina is an intervenor-respondent in No. 12-1147.

National Grid Generation LLC is an intervenor-respondent in No. 12-1147.

Utility Air Regulatory Group and Oak Grove Management Company LLC
are movant intervenor-respondents in Nos. 12-1170, 12-1174, and 12-1194.

White Stallion Energy Center, LLC; Deseret Power Electric Cooperative;
Sunflower Electric Power Corporation; Tri-State Generation and Transmission
Association, Inc.; Tenaska Trailblazer Partners, LLC; and Power4Georgians, LLC
are intervenor-respondents in No. 12-1174.

Eco Power Solutions (USA) Corporation is an intervenor-respondent in No.

12-1194.

v
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National Black Chamber of Commerce and Institute for Liberty are
intervenor-respondents in No. 12-1194.

Peabody Energy Corporation is an intervenor-respondent in Nos. 12-1174
and 12-1194.

National Mining Association is an intervenor-respondent in Nos. 12-1174
and 12-1194.

Sunflower Electric Power Corporation is an intervenor-respondent in No.
12-1194.

Gulf Coast Lignite Coalition and Lignite Energy Council are intervenor-
respondents in No. 12-1194.

The States of California, Minnesota and Oregon, the County of Erie in the
State of New York, the City of Baltimore in the State of Maryland, and the City of
Chicago in the State of Illinois are intervenor-respondents in No. 12-1100.

The National Association for the Advancement of Colored People are
intervenor-respondents in No. 12-1100.

White Stallion Energy Center, LLC is an intervenor-respondent in No. 12-
1194.

Chase Power Development, LLC is an intervenor-respondent in No. 12-

1194.
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Amici:

The Institute for Policy Integrity at New York University School of Law is
an amicus curiae in support of respondent in No. 12-1100.

The Chamber of Commerce of the United States of America is a movant
amicus curiae in No. 12-1100.

B. Rulings Under Review

These petitions challenge EPA’s final rule, “National Emission Standards
for Hazardous Air Pollutants From Coal- and Oil-Fired Electric Utility Steam

Generating Units,” 77 FR 9304 (Feb. 16, 2012).
C. Related Cases

Each of the petitions for review consolidated under No. 12-1100 is related.
These cases consist of Case Nos. 12-1101, 12-1102, 12-1147, 12-1172, 12-1173,
12-1175, 12-1176, 12-1177, 12-1178, 12-1180, 12-1181, 12-1182, 12-1183, 12-
1184, 12-1185, 12-1186, 12-1187, 12-1188, 12-1189, 12-1190, 12-1191, 12-1192,
12-1193, 12-1195, and 12-1196. The consolidated cases on review have not

previously been reviewed by this or any other Court.

Case No. 12-1272—which focuses on two issues of the rule involving new
units—was severed from the cases consolidated under Case No. 12-1100 on June

28, 2012. See Order Severing New Source Issues (Doc. No. 1381112). Briefing in

vi
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that case is currently being held in abeyance pending administrative
reconsideration proceedings. See Order Holding Case in Abeyance (Doc. No.

1394140).

Case No. 12-1166, which challenges the New Source Performance Standards
(“NSPS”) issued in the same Federal Register notice as the rule under review in
this case, was deconsolidated from Case No. 12-1100 on August 24, 2012. See
Order Deconsolidating NSPS Issues (Doc. No. 1391295). Additionally, the NSPS
issues in Case Nos. 12-1170 and 12-1185 were severed and assigned to a new

docket, Case No. 12-1366, and consolidated with Case No. 12-1166. Id.

vii
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CORPORATE DISCLOSURE STATEMENTS

Industry and Labor Petitioners submit the following statements pursuant to

Rule 26.1 of the Federal Rules of Appellate Procedure and Circuit Rule 26.1:

American Public Power Association (“APPA”) is a nonprofit trade association,
as defined under Circuit Rule 26.1(b), whose members are units of state and local
governments that own and operate electric generating, distribution and
transmission assets. APPA addresses issues of interest to its members, including
those issues related to the development and implementation of requirements under
federal and state Clean Air Act programs. APPA does not have any outstanding
securities in the hands of the public, nor does APPA have a publicly owned parent,
subsidiary, or affiliate.

ARIPPA is a non-profit trade association that represents a membership primarily
comprised of electric generating plants using environmentally-friendly circulating
fluidized bed (“CFB”) boiler technology to convert coal refuse and/or other
alternative fuels such as biomass into alternative energy and/or steam, with the
resultant alkaline ash used to reclaim mine lands. ARIPPA was organized in 1988
for the purpose of promoting the professional, legislative and technical interests of
its member facilities. ARIPPA has no outstanding shares or debt securities in the
hands of the public and does not have any parent, subsidiary, or affiliate that has
issued shares or debt securities to the public.

Chase Power Development, LLC is a Texas limited liability company engaged in
the development of electrical power generation facilities in Texas. Chase Power
Development, LLC has no parent companies. Furthermore, no publicly held
corporation has a 10 percent or greater ownership interest in Chase Power
Development, LLC.

Edgecombe Genco, LLC (“Edgecombe”) is a cogeneration facility that sells
power by contract and produces steam for a steam host. No publicly held
corporation owns any stock in Edgecombe. Edgecombe has issued no stock.
Edgecombe is wholly-owned by Calypso Energy Holdings, LLC, which has issued
no stock.

FirstEnergy Generation Corporation is a wholly-owned subsidiary of
FirstEnergy Solutions Corp. FirstEnergy Solutions Corp. is a wholly-owned

viii
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subsidiary of FirstEnergy Corp., a diversified energy company whose ten electric
utility operating companies comprise one of the nation’s largest investor-owned
electric systems, serving customers in Maryland, New Jersey, Ohio, Pennsylvania,
Virginia, and West Virginia. FirstEnergy Corp. is a publicly-held corporation
incorporated under the laws of Ohio. No company owns more than 10 percent of
the stock of FirstEnergy Corp.

Georgia Association of Manufacturers, Inc. is a not for profit corporation. It has
no parent companies, subsidiaries or affiliates that have issued shares or debt
securities to the public.

Indiana Chamber of Commerce, Inc. is a not for profit corporation. It has no
parent companies, subsidiaries or affiliates that have issued shares or debt
securities to the public.

Indiana Coal Council, Inc. is a not for profit corporation. It has no parent
companies, subsidiaries or affiliates that have issued shares or debt securities to the
public.

Institute for Liberty (“IFL”) is a non-profit and nonpartisan organization
dedicated to defending the rights of individuals and businesses against undue
encroachments by government that impair economic and civil liberties. It
produces academic research on health, economic, and regulatory policy and,
through its Center for American Regulatory Engagement, helps ordinary
Americans participate in the regulatory process to ensure that their views are
represented. IFL has no parent company, subsidiary, or affiliate that has issued
shares or debt securities to the public.

The Kansas City Board of Public Utilities-Unified Government Wyandotte
County/Kansas City, Kansas is not required to provide a Corporate Disclosure
Statement pursuant to Federal Rule of Appellate Procedure 26.1 because it is a
governmental entity organized under the laws of the State of Kansas. Accordingly,
no Corporate Disclosure Statement has been provided.

Kentucky Chamber of Commerce, Inc. is a not for profit corporation. It has no

parent companies, subsidiaries or affiliates that have issued shares or debt
securities to the public.

X
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Kentucky Coal Association, Inc. is a not for profit corporation. It has no parent
companies, subsidiaries or affiliates that have issued shares or debt securities to the
public.

Midwest Ozone Group is an unincorporated association of businesses and
organizations formed to assist in the development of scientifically sound and
effective ozone strategies. Because it is a continuing association of numerous
businesses and organizations operated for the purpose of promoting the general
commercial and legislative interests of its membership, no listing of its members

that have issued shares or debt securities to the public is required under Circuit
Rule 26.1(b).

National Black Chamber of Commerce (“NBCC”) is a non-profit, nonpartisan,
nonsectarian organization dedicated to the economic empowerment of African
American communities through entrepreneurship. Incorporated in 1993, it
represents nearly 100,000 African American-owned businesses, and advocates on
behalf of the one million Black-owned businesses in the United States. The
Chamber has 190 affiliated chapters located throughout the nation. Members of
the NBCC include companies that are substantial consumers of electricity and
whose economic viability depends on affordable electric service. NBCC has no
parent company, subsidiary, or affiliate that has issued shares or debt securities to
the public.

National Mining Association (“NMA”) is a non-profit, incorporated national
trade association whose members include the producers of most of America's coal,
metals, and industrial and agricultural minerals; manufacturers of mining and
mineral processing machinery, equipment, and supplies; and engineering and
consulting firms that serve the mining industry. NMA has no parent companies,
subsidiaries, or affiliates that have issued shares or debt securities to the public,
although NMA's individual members have done so.

North Carolina Chamber is a not for profit corporation. It has no parent
companies, subsidiaries or affiliates that have issued shares or debt securities to the
public.

Ohio Chamber of Commerce is a not for profit corporation. It has no parent
companies, subsidiaries or affiliates that have issued shares or debt securities to the
public.
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Peabody Energy Corporation is a publicly-traded company on the New York
Stock Exchange (“NYSE”) under the symbol “BTU.” No public corporation owns
more than 10% of Peabody's stock, with the exception of BlackRock, Inc. (NYSE:
BLK), a publicly-held corporation which reported that as of December 31, 2011, it
owned approximately 11.1% of Peabody's outstanding common stock. Peabody
owns and operates several coal mines across the United States, and its coal
production fuels approximately 10% of the nation's power generation.

Pennsylvania Coal Association is an unincorporated trade association organized
and existing under the laws of the Commonwealth of Pennsylvania. Because it is a
continuing association of numerous businesses and organizations operated for

the purpose of promoting the general commercial, professional, legislative, and
other interests of its membership, no listing of its members that have issued shares
or debt securities to the public is required under Circuit Rule 26.1(b).

South Carolina Chamber of Commerce is a not for profit corporation. It has no
parent companies, subsidiaries or affiliates that have issued shares or debt
securities to the public.

Spruance Genco, LLC (“Spruance”) is a cogeneration facility that sells power by
contract and produces steam for a steam host. No publicly held corporation owns
any stock in Spruance. Spruance has issued no stock. Spruance is wholly-owned
by Calypso Energy Holdings, LLC, which has issued no stock.

Tri-State Generation & Transmission Association, Inc. (“Tri-State”) is a
wholesale electric power supply cooperative which operates on a not-for-profit
basis and is owned by 1.5 million member-owners and 44 distribution
cooperatives. ~ Tri-State issues no stock and has no parent corporation.
Accordingly, no publicly held corporation owns 10% or more of its stock.

United Mine Workers of America (“UMWA?”) is a non-profit national labor
organization with headquarters in Triangle, Virginia. Its members are active and
retired miners engaged in the extraction of coal and other minerals in the United
States and Canada, and workers in other industries in the United States organized
by the UMWA. It provides collective bargaining representation and other
membership services on behalf of its members. UMWA is affiliated with the
American Federation of Labor-Congress of Industrial Organizations, and has no
parent companies, subsidiaries, or affiliates that have issued shares or debt
securities to the public.
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Utility Air Regulatory Group (“UARG”) is a not-for-profit association of
individual electric generating companies and national trade associations that
participates on behalf of its members collectively in administrative proceedings
under the Clean Air Act, and in litigation arising from those proceedings, that
affect electric generators. UARG has no outstanding shares or debt securities in
the hands of the public and has no parent company. No publicly held company has
a 10% or greater ownership interest in UARG.

The Virginia Chamber of Commerce is a not for profit corporation. It has no
parent companies, subsidiaries or affiliates that have issued shares or debt
securities to the public.

The Virginia Coal Association, Inc. is a not for profit corporation. It has no
parent companies, subsidiaries or affiliates that have issued shares or debt
securities to the public.

West Virginia Chamber of Commerce is a not for profit corporation. It has no
parent companies, subsidiaries or affiliates that have issued shares or debt
securities to the public.

West Virginia Coal Association, Inc. is a not for profit corporation. It has no
parent companies, subsidiaries or affiliates that have issued shares or debt
securities to the public.

White Stallion Energy Center, LLC (“White Stallion”) is a limited liability
company organized under the laws of the State of Texas engaged in the business of
energy development and production. White Stallion has no parent companies, and
no publicly-held corporation has a 10% or greater ownership interest in it.

Wisconsin Industrial Energy Group, Inc. is a not for profit corporation. It has
no parent companies, subsidiaries or affiliates that have issued shares or debt
securities to the public.

Wolverine Power Supply Cooperative, Inc. (“Wolverine”) is a not-for-profit,
member-owned, electric generation and transmission cooperative headquartered in
Cadillac, Michigan. Wolverine has no parent company, and no publicly-held
company has a 10% or greater ownership interest in Wolverine.
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PERTINENT STATUTES AND REGULATIONS
Clean Air Act (“CAA” or “Act”) §§112 and 307, 42 U.S.C. §§7412, 7607, '

as well as relevant regulations, are reproduced in the attached Statutory and

Regulatory Addendum.

STATEMENT OF JURISDICTION

The U.S. Environmental Protection Agency (“EPA” or “Agency”) published
the “National Emission Standards for Hazardous Air Pollutants From Coal- and
Oil-Fired Electric Utility Steam Generating Units,” on February 16, 2012 (“MATS
rule”). 77 FR 9304 (Joint Appendix (“JA”) ). The consolidated petitions for
review were filed on or before April 16, 2012. This Court has jurisdiction under
CAA §307(b)(1).

ISSUES PRESENTED FOR REVIEW
1. Whether the MATS rule must be vacated because the 2000 “appropriate and
necessary” finding and source category listing based on that finding of coal-
and oil-fired electric utility steam generating units (“EGUs”) are unlawful.
2. Whether EPA’s §112(n)(1)(A) “appropriate and necessary” finding relies on

statutory interpretations that are contrary to law and unreasonable.

' Hereinafter only the CAA citation will be provided. The Table of
Authorities provides parallel citations to the U.S. Code.
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3. Whether EPA unlawfully failed to consider relevant statutory criteria,
including regulatory costs, in making its “appropriate and necessary”
finding.

4. Whether the record fails to support EPA’s §112(n)(1)(A) findings for
emissions of mercury (“Hg”), other hazardous air pollutant (“HAP”’) metals,
and acid gas HAPs.

5. Assuming arguendo EPA’s §112(n)(1)(A) findings were lawful and had

record support, whether EPA violated the CAA in promulgating §112(d)

standards by:
a. Not separately listing and regulating “major sources” and “area
sources’’;
b. Using a flawed methodology to set the existing source mercury

standard for EGUs burning high-British thermal unit (“BTU”)
coal; and
C. Refusing to promulgate alternative health-based limits under
§112(d)(4).
6. Whether the work practice standards and associated definitions for startup
and shutdown are arbitrary and capricious, and were promulgated in

violation of §307(d)’s rulemaking requirements.
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7. Whether EPA’s summary denial of the Utility Air Regulatory Group’s
(“UARG”) §112(c)(9) delisting request was arbitrary and capricious and
contrary to law.

INTRODUCTION

CAA §112 treats EGUs differently from other sources of HAP emissions.
Historically, EPA recognized that there is little risk associated with HAP emissions
from EGUs, particularly in light of other CAA programs that effectively control
these emissions. Accordingly, Congress provided in §112(n)(1)(A) that EGUs are
to be regulated under §112 only if, and to the extent that, EPA determines that
EGU HAP emissions cause hazards to public health and that it is “appropriate and
necessary” to regulate such emissions under §112.

In 2005, EPA determined after extensive rulemaking that EGU HAP
emissions do not cause hazards to public health and, therefore, that §112 regulation
of EGU HAP emissions was neither appropriate nor necessary. Now, EPA would
reverse that rulemaking determination and the statutory interpretations on which it
was based, in order to regulate EGU emissions that, by EPA’s own analyses, pose
no public health hazard. @ EPA’s new interpretations effectively deprive
§112(n)(1)(A) of its meaning. EPA does this at an enormous cost to society by
embracing the unnecessary type of EGU HAP regulation Congress sought to avoid,

imposing annual compliance costs of $9.6 billion while producing a mere $4-5
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million in benefits from HAP reductions. The resulting regulatory program is not
“appropriate and necessary” and should be vacated.

STATEMENT OF THE CASE

In 1990, Congress directed that, when it comes to regulating HAPs, EGUs
should be treated differently than all other sources. For most sources, Congress
provided a rote formula: §112 regulation begins with categorizing sources,
followed by rulemakings to set technology-based standards, and then follow-up
rulemakings to address residual risks.

For EGUs, §112 regulation is not rote. Regulation depends on whether
additional reductions in HAP emissions are warranted given the substantial HAPs
reductions resulting from other CAA requirements. For example, scrubbers
installed to meet Acid Rain Program requirements are highly effective in reducing
HAP emissions. Congress therefore directed EPA to determine whether remaining
EGU HAP emissions pose a hazard to public health, study the efficacy and costs of
further emission control for EGUs, and then decide, under CAA §112(n)(1)(A),
whether and to what extent further regulation of EGU HAP emissions under §112
is “appropriate and necessary.”

I. THE CLEAN AIR ACT
Section 112, as enacted in 1970, Pub. L. No. 91-604, 84 Stat. 1676, 1685

(1970), required EPA to determine whether sources within an industrial category
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released any HAP in amounts that were reasonably anticipated to result in “an
increase in mortality or an increase in serious...illness,” and was to regulate those
HAPs as necessary to protect public health with an “ample margin of safety.”
CAA §112(a)(1) (1970). Under this provision, EPA regulated HAPs emitted from
industrial source categories other than EGUs. See 40 C.F.R. Part 61.

EGU HAP emissions are produced by the combustion of fossil fuels. These
emissions are largely removed from the gas stream by control equipment installed
to satisfy other CAA requirements. Under the 1970 and 1977 Acts, EPA
investigated the need to regulate EGU HAP emissions, but never found such
emissions posed unacceptable risk. For example, EPA found in 1975 and again in
1987 that “coal-fired power plants...do not emit mercury in such quantities that
they are likely to cause the ambient mercury concentration to exceed” a level
needed to “protect the public health with an ample margin of safety.” 40 FR
48292, 48297/2, 48298/1-2 (Oct. 14, 1975) (JA__); 52 FR 8724, 8725/3 (Mar. 19,
1987) (reaffirming mercury conclusion) (JA ); see also 48 FR 15076, 15085/3
(Apr. 6, 1983) (finding radionuclides from EGUs do not pose hazards to public

health) JA_).?

> EPA also set HAP standards for inorganic arsenic emissions without even
mentioning EGUs, presumably because those sources did not release arsenic at
levels that “result in significant risks.” See generally 48 FR 33112, 33116/1 (July
20, 1983).
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In 1990, Congress concluded that this risk-based approach to HAP
regulation was too time-consuming and cumbersome to implement. See S. Rep.
No. 101-228, at 131-33 (1989), reprinted in 1990 U.S.C.C.A.N. 3385, 3516-18
(JA_ ). To solve this problem, Congress designated 189 HAPs under §112(b) and
instructed EPA in §112(c¢) to list categories of “major” stationary sources of HAPs
based on the amount emitted (10/25 tons). Listing triggered an obligation to
establish technology-based emission standards under §112(d). These maximum
achievable control technology (“MACT”) standards are based on the emissions
reduction achieved in practice by the best controlled similar sources. EPA is also
authorized to list and regulate non-major (i.e., “area”) sources separately under
§112(c) and (d).

By contrast, Congress provided in §112(n)(1)(A) that EGUs be treated
differently. In S.1630, which the Senate passed on April 3, 1990, EGUs were to be
listed under §112(c) and regulated under §112(d), like every other source
category.” When the House later passed a modified version of S.1630, it
substantially changed the provisions governing EGUs, removing the requirement

to list under §112(c) and regulate under §112(d). The House-passed provision,

3 See S.1630, §301 (1990), reprinted in 3 A Legislative History of the Clean
Air Act Amendments of 1990 at 4119, 4407, 4418-28 (1998) (“1990 Legis. Hist.”)

JA , , - ).
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which was virtually identical to the current §112(n)(1)(A),' was adopted by the
Conference Committee and became law.’

Under §112(n)(1)(A), EPA must complete “a study of the hazards to public
health reasonably anticipated to occur as a result of [EGU HAP] emissions” that
remain after “imposition of the requirements of this [Act].” Id. (emphases added).
As part of that evaluation, EPA must “develop and describe . . . alternative control
strategies for [any HAP] emissions which may warrant regulation under this
section.” Id. (emphases added). EGU HAP emissions can be regulated only to the
extent that it is “appropriate and necessary after considering the results of the
study.” Id. (emphasis added). Section 307(d)(1)(C) provides that the CAA’s
notice-and-comment rulemaking requirements “appl[y] to...any regulation under
section [112]...(n).”

II. HAPS EMITTED BY EGUS

Most HAP emissions from EGUs result from chemical elements that are
naturally present in trace amounts in the fuels they burn.

A.  Mercury

Mercury enters the environment through both natural processes, such as
volcanic eruptions, evaporation of oceans, and forest fires, and human activities

such as gold mining, municipal waste incineration, fossil fuel combustion, and

421990 Legis. Hist. at 2148-49 (JA_ - ).
> 1 1990 Legis. Hist. at 572-73 JA__ - ).

7
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chlorine manufacturing. Mercury is a global pollutant, meaning that a substantial
percentage of mercury emissions circulates in the atmosphere for months before
depositing on soil or in water.’

EPA has estimated that total global emissions of mercury are about 5,000
tons per year: 1,000 tons from natural sources, 2,000 tons from manmade sources,
and 2,000 tons from reemission of previously deposited mercury into the ambient
air.” EPA’s 1998 Utility Study estimated that U.S. coal-fired EGUs emitted about
51.5 tons of mercury annually, or about 1% of the 5,000 tons of worldwide
mercury emissions.” By 2010, those mercury emissions were reduced to 29 tons
per year (“tpy”).’

Humans are primarily exposed to mercury through consumption of fish
containing methylmercury. 69 FR at 4658/1 (JA_ ). EGUs do not produce or emit
methylmercury. Methylmercury is formed by microbes in the sediments of
waterbodies, where it eventually works its way up the food chain to fish. Only a

small fraction of the nine tons of domestic EGU mercury emissions deposited in

¢ EPA, Study of HAP Emissions from EGUs—Final Report to Congress,
Vol. 1 at 7-7 (Feb. 1998), EPA-HQ-OAR-2009-0234-3052 (“Utility Study”)
JA ).

769 FR 4652, 4658/2-3 (Jan. 30, 2004) (JA_ ).

 Utility Study at 7-8, Table 7-1 (JA_ ).

*76 FR 24976, 25002/2 (May 3, 2011) (JA__ ). This more recent estimate
reflects implementation of other CAA requirements.

8
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the U.S.'? actually enters waterbodies, only a very small fraction of that deposition
is biologically transformed into methylmercury, and only a small fraction of that
methylmercury end up in fish that people eat. As a result, human exposure to
methylmercury resulting from coal-fired EGUs is exceedingly small. 70 FR
15994, 16019-20 (Mar. 29, 2005) JA__ - ).

B. Non-Mercury Metal HAPs

Trace amounts of non-mercury metal HAPs—such as arsenic, chromium,
and nickel—are naturally present in coal and oil. When these fuels are burned,
metals adhere to the ash, becoming part of particulate matter. Virtually all of the
particulate matter produced by EGUs is captured by high-efficiency control
devices.

In the Utility Study, EPA performed a conservative, “high-end” estimate of
the inhalation risks posed by non-mercury metal emissions from all U.S. coal-fired
EGUs. Those analyses showed that only two coal-fired facilities had cumulative
risks from carcinogens of greater than one-in-one million from HAP metals. The
highest facility had a risk of three-in-one million. Utility Study at 6-3, Table 6-1
(JA_ ). For non-carcinogen emissions, EPA found that exposure levels were far

below the reference concentration (“RfC”). In December 2009, EPRI modeled

' About 30% of U.S. EGU mercury emissions deposit within the continental
United States. See EPRI, Comments on 2004 Proposed Rule at 2 (June 16, 2004),
EPA-HQ-OAR-2002-0056-2578.
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every coal-fired facility and confirmed that none posed a carcinogenic risk greater
than one-in-one million."'

C. Acid Gas HAPs

EGUs emit two acid gas HAPs: hydrogen chloride (“HCI”) and hydrogen
fluoride (“HF”). During the combustion process, trace amounts of chlorine and
fluorine found in coal and oil combine with hydrogen to form HCl and HF. HCI
and HF are non-carcinogens, and EPA’s modeling has consistently shown that
exposure of the maximum exposed individual to acid gas HAPs emitted by EGUs
is an order of magnitude or more below the health-protective thresholds for those
HAPs."

D. Organic HAPs and Dioxin

Coal and oil are mostly made up of “organic” compounds—i.e., molecules
comprised mostly of carbon and hydrogen. These organics release a significant
amount of energy when combusted and are the reason coal and oil are used as

fuels. Organic HAPs can be emitted by EGUs as a result of incomplete

" EPRI, Comments on Proposed HAPs MACT Rule at 3-22 to 3-24 (Aug. 4,
2011), EPA-HQ-OAR-2009-0234-17621 (“EPRI MATS Rule Comments™) (JA__ -
_ ). EPA recently conducted inhalation modeling that found five coal-fired
facilities posed risks slightly greater than one-in-one million. As described in
detail below, EPA’s recent modeling used contaminated emissions data. See infra
Argument [.C.2.

2 See Utility Study at 6-7 (JA_); 76 FR at 25051/2 (“Our case study
analyses of the chronic impacts of EGUs did not indicate any significant potential
for them to cause any exceedances of the chronic RfC for HCI....”) JA ).

10
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combustion. Testing for organic HAPs and dioxins required by EPA in 2010
reported a large majority of non-detect values, meaning that these compounds are
1 13

present in amounts too small to detect, if at al

III. EPA’S §112 RULEMAKING
A.  The Utility Study

After enactment of the 1990 CAA, EPA began updating information on the
types and amounts of HAPs emitted by EGUs. EPA also collected information on
the health effects of those HAPs, and conducted modeling to determine how those
emissions may affect public health. The products of these efforts were reported in
the Mercury Study (December 1997)'* and the Utility Study (February 1998). The
Utility Study did not contain a §112(n)(1)(A) “appropriate and necessary”
determination. Utility Study, at ES-1 (JA ). Instead, EPA stated that it “believes
that mercury from coal-fired utilities is the HAP of greatest potential concern” and
that “[flurther research and evaluation are needed to gain a better understanding of
the risks and impacts of utility mercury emissions.” Id. at ES-27 (JA_ ). For three
other HAPs, EPA noted “potential concerns and uncertainties that may need

9915

further study.

3 See 76 FR at 25040/1-2 (JA ).

“EPA, Mercury Study Report to Congress, Vol. 1 (Dec. 1997), EPA-HQ-
OAR-2009-0234-3054 (“Mercury Study”) (JA_ ).

5 Id. For dioxin and arsenic emissions from coal-fired EGUs, EPA noted
that screening studies ‘“‘suggest...potential concern” but further evaluations were

11
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After issuing the Utility Study, EPA undertook several efforts to advance its
understanding of mercury health effects and of the quantity and form of mercury
emissions from coal-fired EGUs.'® EPA asked the National Academy of Sciences
(“NAS”) to review the toxicological effects of methylmercury and to recommend
an appropriate reference dose (“RfD”)."” The NAS panel found that EPA’s RfD

>3 EPA also issued two

for methylmercury was “scientifically justifiable.
information collection requests (“ICRs”). The first required all coal-fired EGUs to
collect coal samples throughout 1999 and to analyze those samples for mercury
content. 65 FR 79825, 79826/3 (Dec. 20, 2000) (JA_ ). The second required
approximately 80 EGUs to conduct stack sampling of mercury emissions. /Id.

(JA_ ). EPA did not collect any further information about the three other HAPs it

suggested may need further study.

necessary to characterize their impacts. EPA also noted a “potential concern”
about nickel emissions from oil-firerd EGUs, but identified ‘“significant
uncertainties” about the form and health effects of those emissions. /d.

' The Utility Study identified eleven areas where additional mercury
research was needed. Utility Study at 14-8to -9 (JA__ - ).

'"EPA defines RfD as “[a]n estimate ... of a daily oral exposure to the human
population (including sensitive subgroups) that is likely to be without appreciable
risk of deleterious effects during a lifetime.” EPA, Risk Assessment Glossary,
available at http://www.epa.gov/risk/glossary.htm (JA_ ).

' National Research Council, Toxicological Effects of Methylmercury, at 11
(2000) JA ).

12
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B. The December 2000 “Notice of Finding”

On December 14, 2000, shortly before the Clinton Administration left office
and well before EPA could complete the data collection and research on mercury it
said was necessary to make a §112(n)(1)(A) determination, then-departing
Administrator Browner published, without any prior notice of proposed
rulemaking or opportunity to comment, a “notice of regulatory finding.” This
notice announced her conclusions that regulation of mercury emissions from coal-
fired EGUs and nickel emissions from oil-fired EGUs was “appropriate and
necessary” under §112. 65 FR at 79829/2 (JA ). The notice failed to identify the
increment of mercury emissions that was “appropriate and necessary” to control
under §112, and did not describe the “alternative control strategies for emissions
which may warrant regulation under this section.” Indeed, Administrator Browner
admitted that EPA could not at that time quantify the amount of methylmercury in
U.S. fish attributable to mercury emissions from domestic coal-fired EGUs. Id. at
79827/2-3 (JA_ ).

Administrator Browner claimed “it is unnecessary to solicit...public
comment on today’s finding [because]...[t]he regulation developed subsequent to
the finding will be subject to public review and comment.” Id. at 79831/1-2
(JA_ ). In that future rulemaking, she explained, EPA would consider alternative

control strategies. Id. at 79830/3 (JA_ ).

13
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UARG, one of the parties on this brief, sought review of the December 2000
notice in this Court.” In response, EPA moved to dismiss, arguing that EPA’s
actions were not final”® and would be “subject to further comment in subsequent

rulemaking.”?'

This Court granted EPA’s motion to dismiss, finding that “[t]his
court...lacks jurisdiction at this time to review the determination of the
Environmental Protection Agency...that regulation of coal- and oil-fired electric
utility steam generating units is appropriate and necessary....”*> On February 12,
2002, EPA published in the Federal Register a notice under §112(c) listing coal-
fired boilers for regulation under §112 based on the 2000 notice of finding. 67 FR
6521 (Feb. 12, 2002) JA_ ).

C. The §112(n) Rulemaking

In 2004, EPA initiated a rulemaking, following the requirements of §307(d),
to address HAP emissions from coal- and oil-fired EGUs. EPA considered a
number of regulatory options, including: (1) no further regulation of EGU mercury
emissions; (2) adoption of a §112(d) rule regulating only EGU mercury emissions;

(3) adoption of rules under §112(n)(1)(A) addressing any EGU emissions that

¥ Utility Air Regulatory Grp. v. EPA, No. 01-1074 (D.C. Cir. filed Feb. 16,
2001) (“UARG v. EPA”).

©EPA’s Motion to Dismiss at 1, UARG v. EPA (Apr. 9,2001) (JA_ ).

21d. at 9 (JA ); see also EPA’s Reply in Support of Motion to Dismiss at
4, UARG v. EPA (May 17, 2001) (“the entire predicate for EPA’s finding
determination and listing decision (both legal and factual) is susceptible to further
comment and administrative review”) (JA_); 70 FR at 15996/2-3 (JA_ ).

2 0Order at 1, UARG v. EPA, (July 26, 2001) JA_ ).

14
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warrant regulation as “appropriate and necessary”; and (4) adoption of rules under
other CAA sections that make further control inappropriate and unnecessary under
§112.> EPA completed detailed scientific and technical studies to address data
gaps identified by the Utility Study. Commenters also submitted detailed technical
information on EGU mercury emissions and their health consequences.

EPA conducted extensive modeling to analyze how changes in mercury
emissions from coal-fired EGUs, including total elimination of those emissions,
would affect U.S. mercury deposition and methylmercury levels in fish.** The
modeling showed that only a small fraction of the mercury deposited in the U.S.
comes from domestic EGUs, and that EGUs contribute a “relatively small
percentage” to fish tissue methylmercury levels in the U.S.” as a result of
implementation of other CAA requirements, including the Clean Air Interstate
Rule (“CAIR”). See 70 FR at 16004/2 (JA_).*

On March 29, 2005, EPA concluded its rulemaking. Regarding mercury,
EPA found that “[b]ecause this new information demonstrates that the level of Hg
emissions projected to remain ‘after imposition of” section 110(a)(2)(D) does not

cause hazards to public health, we conclude that it is not appropriate to regulate

2 See 69 FR at 4652 (JA_ ).

270 FR at 16011-25 (summarizing EPA’s modeling) (JA_ - ).

»]d. at 16019-20 (JA__- ) (on average about 4%)).

* CAIR was remanded to EPA by this Court and remains in place pending
replacement rulemaking. EME Homer City Generation, L.P. v. EPA, Nos. 11-1302
etal.,2012 WL 3570721, at *24 (D.C. Cir. Aug. 21, 2012).

15



USCA Case #12-1100  Document #1401252 Filed: 10/23/2012  Page 56 of 177

coal-fired Utility Units under §112 on the basis of mercury emissions.” Id. EPA
similarly concluded that regulation of nickel emissions from oil-fired EGUs was
neither “appropriate” nor “necessary.” Id. at 16007/2-08/2 (JA_ - ). EPA
further found, as it had under the 1970 and 1977 Acts, that EGU emissions of non-
mercury HAPs were too small to warrant regulation. Id. at 16006/2-3 (JA - ).
Because EPA found that the December 2000 notice “lacked foundation” and
because §112 regulation was neither appropriate nor necessary, there was no
longer a predicate for listing EGUs. Therefore, EPA removed EGUs from the
§112(c) list. Id. at 15994/1-2 (JA_ ). EPA proceeded to regulate mercury
emissions from EGUs under §111 through the Clean Air Mercury Rule (“CAMR”)
as a backstop to ensure that expected mercury emissions reductions under CAIR
would occur. 70 FR 28606 (May 18, 2005) (JA_ ).”

In this rulemaking, EPA announced its key interpretations of §112(n). EPA
cited the Merriam-Webster dictionary definition of ‘“‘appropriate” as meaning
“especially suitable or compatible.” 70 FR 16000/3 (JA ). In deciding whether
regulation of EGUs was “appropriate,” EPA asked whether the remaining HAP
emissions from EGUs, after imposition of other CAA requirements, resulted in
hazards to public health. If they do not, EPA said that it would not be “‘especially

suitable’ -- i.e., ‘appropriate’ -- to regulate such units under section 112.” Id.

" EPA asserted that imposition of CAMR provided independent justification
for not regulating coal-fired EGUs under §112. 70 FR at 16004/2 (JA_ ).

16
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(JA_ ). EPA interpreted the term “necessary” to mean ‘“that it is necessary to
regulate Utility Units under section 112 only if there are no other authorities
available under the CAA that would, if implemented, effectively address the
remaining HAP emissions from Utility Units.” Id. at 16001/2 (JA__ ). EPA also
interpreted these terms to include consideration of regulatory and compliance
costs. Id. at 16001/1 n.19 (JA_ ).

D. New Jersey v. EPA

Numerous parties challenged EPA’s revision rule and CAMR. After all of
the issues regarding these two rules were briefed, this Court limited oral argument
to a single issue—whether EPA erred in removing EGUs from the §112(c) list of
major source categories of HAP emissions. On February 8, 2008, the Court
vacated EPA’s decision to remove EGUs from the list and also vacated CAMR.
New Jersey v. EPA, 517 F.3d 574 (D.C. Cir. 2008). The Court held that, once
listed, the only way that a source category may be removed from the §112(c) list is
by making the showings required by §112(c)(9). Id. at 581-82. Because EPA did
not follow §112(c)(9), the court vacated the rule. Id. at 583.

The Court did not rule on whether EPA’s December 2000 appropriate and
necessary determination and subsequent listing decision were legally correct,
whether they were supported by the factual record, whether EPA followed the

proper procedural steps in taking its December 2000 actions, whether EPA’s 2005
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legal interpretation of §112(n)(1)(A) was correct, or whether EPA’s 2005 factual
findings were correct. The Court’s only discussion of §112(n)(1)(A) was limited
to responding to EPA’s argument that an agency has inherent authority to reverse
an earlier administrative determination where it has a principled basis for doing so.

The Court stated: “An agency can normally change its position and reverse
a decision, and prior to EPA’s listing of EGUs under section 112(c)(1), nothing in
the CAA would have prevented it from reversing its [§112(n)(1)(A)] determination
about whether it was ‘appropriate and necessary’ to do so.” Id. at 582-83
(emphasis added). But, once the nonfinal, unreviewable “appropriate and
necessary” finding was followed by a nonfinal, unreviewable §112(c) listing
decision, the Court said EPA was required by statute to propose and promulgate
§112(d) standards for EGUs unless, prior to that promulgation, EPA delisted EGUs
in accordance with §112(¢)(9). Id. at 582. In sum, the Court in New Jersey saw no
difference between delisting a properly listed source category pursuant to
§112(c)(9) and administratively correcting an improper listing decision through
removal of the category from the list (as EPA had done in the past when it found
that a listed “major source” category did not include “major sources”).”® While,
listing decisions therefore could not be corrected administratively, EPA’s listing

decision would be reviewable following promulgation of §112(d) standards. See

¥ New Jersey, 517 F.3d at 583 (citing respondent’s brief).
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Nat’l Asphalt Pavement Ass’n v. Train, 539 F.2d 775, 779 n.1 (D.C. Cir. 1976)
(threshold finding under §111 is reviewable in judicial challenge of final
standards).

E. Remand Rulemaking

On remand, EPA issued an ICR in two phases to update mercury emissions
information and obtain extensive new emissions information on all other HAPs
emitted by the “best performing” EGUs.” This December 2009 ICR required
every EGU to provide detailed information on plant equipment and operations,
obtain 12 months of data about the source and chemical constituents of each coal
and oil shipment, and provide all emissions tests conducted since January 1, 2005.
In the second phase of the ICR, 492 well-controlled EGUs were required to
conduct stack testing for one or more HAP groupings within eight months*—a
schedule that foreclosed retesting of suspect results. EGUs spent over $100
million to comply with the ICR.

After completion of ICR responses in September 2010, there was little time

under EPA’s consented-to rulemaking schedule’ to review and analyze this

* EPA, Response to Comments on Proposed ICR at 26 (Nov. 5, 2009),
EPA-HQ-OAR-2009-0234-0063 (JA_ ) (“ICR RTC”).

" EPA, ICR Supporting Statement Part B (Dec. 24, 2009), EPA-HQ-OAR-
2009-0234-0103 (JA_ ). EPA identified five HAP “groups” for testing: mercury,
non-mercury metals, acid gases, organics and dioxins.

3! Following the New Jersey decision, and before EPA could complete the
§112(d) MACT rulemaking (i.e., the subject of this litigation), the U.S. District
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mountain of data before drafting a proposed rule. This rushed process produced
significant anomalies. For example, within days of publishing the proposed rule,
UARG alerted EPA that it had divided mercury emissions data expressed in
Ib/GWh by a factor of 1,000,000, instead of the correct divisor of 1,000, to derive a
proposed mercury emission standard expressed in 1b/MWh. This resulted in a
proposed rule based on mercury emissions that were calculated to be 7,000 times
lower than the actual data, which in turn led to miscalculation of the average level
of mercury control achieved by the best units and misidentification of the “best
performing” units. See UARG Comments on Proposed MATS Rule at 89-90
(Aug. 4, 2011), EPA-HQ-OAR-2009-0234-17775 (“UARG Comments”) (JA -
). In a letter to UARG, EPA admitted its error,”> but did not issue a new
proposal. The public was left to evaluate and to comment on a seriously flawed
rule.

EPA published the MATS rule on February 16, 2012. In that rule, EPA
concluded that its 2000 “appropriate and necessary” finding was valid when made,
and constituted a sufficient basis for its 2002 action listing EGUs under §112(c).

77 FR at 9320/1 (JA__ ). EPA also asserted that newer information established that

Court for the District of Columbia entered a consent decree imposing a compressed
rulemaking schedule. Am. Nurses Ass’'n v. Johnson, No. 08-2198 (D.D.C. Apr. 15,
2010) JA_ ).

2 Letter from Gina McCarthy, EPA Assistant Adm’r, to Lee Zeugin, Counsel
for UARG, at 1 (May 18, 2011), EPA-HQ-OAR-2009-0234-9859 (JA_ ).
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(1) EGU mercury emissions pose a public health hazard, (ii) utility emissions of
non-mercury HAP metals pose a health and environmental threat, and (iii) acid gas
EGU HAP emissions pose an environmental threat. 77 FR at 9362-64 (JA_ - ).
For non-mercury HAP metals, this newer information consisted of a 16-unit case
study that EPA conducted immediately before issuing the proposal. 76 FR at
25011/3-12/2 JA__- ). There was no new EPA study of EGU acid gas impacts,
but rather a single literature citation to a 2011 journal article about acid gas
deposition in the United Kingdom. 77 FR at 9361/3-62/1 (JA__ - ).

Based on these findings, EPA rejected comments calling for it to affirm the
2005 rulemaking determination that the 2000 “appropriate and necessary” finding
should not have been made, and that EPA should not have listed EGUs under
§112(c). In doing so, EPA abandoned virtually all the 2005 rulemaking
interpretations of §112(n)(1)(A). EPA then proceeded to issue §112(d) emission
limits for EGU mercury, non-mercury HAP metals, and acid gas emissions, and
§112(h) work practice standards for organic substance emissions.

According to EPA analyses, it will be extraordinarily expensive to comply
with the rule (about $9.6 billion per year), even though its health benefits were
extraordinarily low (just $4-6 million, all from reducing mercury). See 77 FR at
9428/3 (JA_ ). Significant costs stem from compliance requirements for acid

gases, even though EPA concluded EGU acid gas emissions pose no health risk,
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and even though it could not quantify any environmental risk associated with such
emissions.”> While EPA asserted that the rule was nonetheless cost-effective based
on “co-benefits” of reducing PM, s emissions—a non-HAP substance addressed
under other CAA programs—EPA emphatically maintained that these PM, 5 co-
benefits played no role in its “appropriate and necessary” finding. 77 FR at 9320/1
JA ).

SUMMARY OF ARGUMENT

Before undertaking any regulation of EGUs under §112, EPA must study the
“public health [hazards] reasonably anticipated to occur as a result of emissions” of
HAPs from EGUs. §112(n)(1)(A). If health hazards are identified, the
Administrator may regulate a specific EGU HAP only “if the Administrator finds
that such regulation is appropriate and necessary.” Id. The MATS rule must be set
aside because the 2002 listing of EGUs was based on a substantively and
procedurally flawed December 2000 “appropriate and necessary” finding.

Even if the Court finds that EPA could augment its 2000 finding in the later
2012 rulemaking, that rulemaking does not establish that it is “appropriate and
necessary” to regulate EGUs under §112. The 2012 rulemaking fails to justify

EPA’s departure from its 2005 rulemaking interpretations of §112(n)(1)(A).

3 See EPA, Regulatory Impact Analysis for Final MATS at 3-15, Figure 3.6
(Dec. 2011), EPA-HQ-OAR-2009-0234-20131 (“RIA”) (JA_). Flue gas
desulfurization and dry sorbent injection (“DSI”) costs are driven by acid gas
standards.
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Further, EPA’s new interpretations are both inconsistent with the CAA and
unreasonable. Finally, the record does not support EPA’s findings that mercury,
non-mercury HAP metals, and acid gas HAPs pose public health hazards.

While those fatal defects should end the matter, even if the Court were to
accept EPA’s “appropriate and necessary” analysis, the promulgated §112(d) EGU
MACT standards must still be set aside for several independent reasons. First,
contrary to explicit statutory directives, EPA did not distinguish between “major
sources” and “area sources.” Second, EPA used a flawed methodology to set the
mercury standard for existing sources that combust high-BTU coal. Third, EPA
arbitrarily refused to set §112(d)(4) standards for acid gases. Fourth, the work
practice standards and associated definitions promulgated in the final rule are
procedurally deficient because EPA failed to provide an opportunity for public
comment. Finally, EPA’s summary denial of UARG’s §112(¢c)(9) delisting request
was arbitrary and capricious and based on flawed statutory interpretation.

STANDING

Industry and Labor Petitioners will suffer concrete, particularized injury as a
result of the direct regulation of EGUs. See, e.g. Southern Company, Comments
on Proposed Rule at 1-2, 9-12 (Aug. 4, 2011), EPA-HQ-OAR-2009-0234-18023
(“Southern Comments™) (JA - , - ); National Mining Association,

Comments on Proposed Rule at 1-2 (Dec. 6, 2011), EPA-HQ-OAR-2009-0234-
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19825 (JA__- ). The relief requested by Industry and Labor Petitioners will
redress these harms. These Petitioners have Article III standing. See, e.g., Lujan v.
Defenders of Wildlife, 504 U.S. 555, 561-63 (1992); Ctr. for Energy & Econ. Dev.

v. EPA, 398 F.3d 653, 656-58 (D.C. Cir. 2005).

Likewise, State Petitioners satisfy the Article Il standing requirements of
injury, causation, and redressability. See Lujan, 504 U.S. at 560-61. Among other
things, States have standing to challenge rules that make their regulatory tasks
more difficult. See Nat’l Ass’'n of Clean Air Agencies v. EPA, 489 F.3d 1221, 1228
(D.C. Cir. 2007). For example, State public utility commissions, which are
responsible for maintaining the reliability and continuity of each State’s electricity
grid, face increased regulatory challenges as the costs of complying with the
MATS rule force some EGUs out of the energy market, contributing to the
widespread retirement of the Nation’s coal-fired generating capacity. See 77 FR at
9407/3 (JA__). This loss in generating capacity will complicate State Petitioners’
vital task of keeping the lights on, requiring public utility commissions to manage
a dwindling supply of electricity and to increase prices. Beyond the regulatory
burden on States, the annual compliance cost of the rule will be $9.6 billion in
2015, which will be borne by affected sources or passed on to consumers

(including the States) through higher electricity costs. See 77 FR at 9425/1 (JA ).
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By setting aside the MATS rule, this Court would prevent these costs and redress

the harm suffered by State Petitioners.

STANDARD OF REVIEW

CAA §307(d)(9) requires this Court to strike down EPA action that is
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with

29

law.” Agency action is arbitrary and capricious where EPA “relied on factors
which Congress has not intended it to consider, entirely failed to consider an
important aspect of the problem, offered an explanation for its decision that runs
counter to the evidence before the agency, or is so implausible that it could not be
ascribed to a difference in view or the product of agency expertise.” North
Carolina v. EPA, 531 F.3d 896, 906 (citation and quotation marks omitted),
modified on reh’g, 550 F.3d 1176 (D.C. Cir. 2008); Motor Vehicle Mfrs. Ass'n v.
State Farm Mutual Auto. Ins. Co., 463 U.S. 29, 43 (1983); see also Prill v. NLRB,
755 F.2d 941, 947-48 (D.C. Cir. 1985).

ARGUMENT

I.  EPA’S EGU MACT STANDARDS ARE UNLAWFUL UNDER
§112(n)(1)(A).

Congress directed EPA to regulate EGUs only to the extent “appropriate and

necessary” after considering other CAA requirements. While EPA recognized that
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“Congress treated Utility Units differently from other major and area sources...,”"

EPA’s interpretation and implementation of §112(n)(1)(A) here effectively
eliminate this distinction, contrary to the language and structure of §112.

A. Because the Browner Finding Was Unlawful, the §112(d) EGU
MACT Standards Must Be Vacated.

A valid listing decision under §112(c) is the legal predicate for promulgating
any §112(d) standards. In the case of EGUs, assuming for purposes of argument
that EPA may elect to regulate under §112, EPA’s §112(c) listing would require a
lawful “appropriate and necessary” finding under §112(n)(1)(A). New Jersey, 517
F.3d at 582.

While an agency generally may correct an erroneous threshold finding, this
Court in New Jersey found that, absent a §112(c)(9) delisting determination,
§112(c) does not allow EPA to correct an erroneous §112(n)(1)(A) (or even an
erroneous “major” source) threshold finding administratively. Instead, according
to the Court, EPA must proceed to final promulgation of §112(d) standards and
only this Court may “correct” an erroneous §112(n)(1)(A) decision after
promulgation of §112(d) standards. As the New Jersey Court held, on review of

those standards, the Court must determine whether the listing predicates for those

70 FR at 15997/2 (JA_); see also 77 FR at 9333/3 (acknowledging that
“disparate treatment” of EGUs under §112) (JA_ ).
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standards were lawful and, if not, “correct” that flaw through vacatur of the
standards. Id. at 583.

EPA added EGUs to the §112(c) list of source categories in 2002, based on
Administrator’s December 2000 §112(n)(1)(A) notice. As this Court explained in
New Jersey, once the Administrator issued a notice in 2000 that EGUs should be
regulated under §112 and then listed EGUs, the statute “prevented it [EPA] from
reversing its determination about whether it was ‘appropriate and necessary’ to do
so.” Id. at 582-83. EPA did not purport in the instant rulemaking to renew the
earlier listing of EGUs. Therefore, as a consequence of New Jersey, the validity of
the 2002 listing decision must be judged in reference to the validity of the 2000
§112(n)(1)(A) notice of finding on which it was based; if that finding was
unlawful, the listing was unlawful.

The record plainly shows that when EPA issued its December 2000 notice, it
had not undertaken a §112(n)(1)(A) rulemaking, as required under §307(d). Nor
had EPA undertaken the work needed to characterize mercury health risks. See
supra p.13. Therefore, the December 2000 notice was a fundamentally flawed
threshold finding that could have no legal consequences and could not lawfully
impose future obligations on EPA to regulate under §112(d).

In Thomas v. New York, 802 F.2d 1443 (D.C. Cir. 1986), this Court held that

only a “threshold” finding embodied in a legislative rule can compel future agency
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action. In Thomas, this Court addressed whether a letter, in which an outgoing
Administrator concluded that acid deposition was endangering public health in the
U.S. and Canada, obligated future EPA Administrators to take the regulatory
action under CAA §115 that would be triggered by such a finding. Because any
EPA statement of future effect must be embodied in a legislative “rule” in order to
bind a future Administrator, id. at 1446-47, and because the Administrator had not
made the §115 findings in a notice-and-comment rulemaking, this Court found in
Thomas that it was not a “rule” and thus had no legal consequences. Id. at 1447.

Petitioner UARG sought judicial review of the December 2000 finding.
That petition was dismissed by this Court on finality grounds. See supra p.14. In
New Jersey, petitioner UARG relied on Thomas in defending EPA’s 2005
§112(n)(1)(A) finding, which was made after a notice-and-comment §307(d)
rulemaking and which rejected the earlier December 2000 finding. This Court,
however, held that, because EPA did not cite or rely on 7homas in its brief, the
Court would not consider the Thomas argument in UARG’s brief in New Jersey.
New Jersey, 517 F.3d at 581 n.3. Accordingly, because this Thomas-based
argument could not be resolved in New Jersey, that argument is now suitable for
review for the first time under §307(b).

Because the December 2000 §112(n)(1)(A) finding could not, under

Thomas, be given legal consequences for future EGU regulation, it could not
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provide the basis for a §112(c) EGU listing decision. Without a lawful listing,
EPA had no obligation, or authority, to adopt any standards for EGUs under
§112(d). On this basis alone, EPA’s EGU MACT standards must be vacated.

B. EPA’s Current Interpretations of §112(n)(1)(A) Are Unlawful.

1. Section 112(n)(1)(A) Authorizes Regulation Only of Those
EGU HAPs for Which EPA Makes an “Appropriate and
Necessary” Finding.

In its December 2000 §112(n)(1)(A) notice, EPA announced that mercury
emissions from coal-fired EGUs merited regulatory consideration under §112. 65
FR at 79827/3 (JA_ ). Then, in its 2005 rulemaking, EPA determined that
mercury was the only HAP from coal-fired EGUs warranting consideration. 70 FR
at 16002/1-2 (JA ). In 2012, EPA changed course and now interprets
§112(n)(1)(A) to require regulation of all HAPs emitted by EGUs whether or not
those emissions pose hazards to public health, provided that EPA makes a health
finding for at least one EGU HAP. This change in interpretation is inconsistent
with the statute and is unreasonable.

Section 112(n)(1)(A) directs EPA (i) to study “hazards to public health
reasonably anticipated to occur as a result of emissions by [EGUs]” of listed HAPs
and then to report to Congress the results of that study, and (i1) based on those
results, to devise “alternative control strategies for emissions which may warrant

regulation under this section.” Id. (emphasis added). This language requires EPA
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to identify specific EGU HAPs “which may warrant regulation” based on specific
public health hazards they engender, and not to regulate “all HAPs” regardless of
hazards to public health and regardless of whether they may warrant regulation.

Furthermore, §112 directs EPA to regulate EGU HAPs under §112 only if it
finds “such regulation” is “appropriate and necessary.” §112(n)(1)(A) (emphasis
added). “Such regulation” cannot be “appropriate and necessary” for any EGU
HAPs that do not pose “hazards to public health.” Rather, regulation is reserved
by the plain terms of §112(n)(1)(A) to EGU HAPs that pose hazards to public
health, and the regulation of which is “appropriate and necessary.” Indeed,
regulating emissions that do not pose hazards i1s incompatible with the fundamental
purpose of the CAA “to protect and enhance the quality of the Nation’s air
resources so as to promote the public health and welfare and the productive
capacity of the population.” §101(b)(1). Yet under EPA’s interpretation of the
CAA, EPA’s 2000 “appropriate and necessary” finding for mercury compels
severe regulatory compliance requirements for non-mercury HAPs—requirements
that remain wholly inappropriate and unnecessary given the more recent
information EPA now advances for those substances. See infra Argument 1.C.

The legislative history supports this commonsense reading of §112(n)(1)(A).
As explained by the sponsor of this provision, EPA’s authority to regulate EGUs is

premised on EPA’s ability to “clearly establish that emissions of any pollutant, or
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aggregate of pollutants, from such units cause a significant risk of serious adverse
effects.” 136 Cong. Rec. H12934 (daily ed. Oct. 26, 1990) (statement of Rep.
Oxley), reprinted in 1 1990 Legis. Hist. at 1416-17 (“Oxley Statement”) (JA -
_). Though now discounting Representative Oxley’s statement, EPA previously
relied on the very same statement to support its interpretation of §112(n)(1)(A).
Compare 77 FR at 9322/1-2 (JA__ ) with 70 FR at 16000/2 (JA_ ).

In the 2000 “appropriate and necessary” notice of finding, EPA concluded
that mercury emissions were a “threat to public health.” 65 FR at 79827/2 (JA_);
see also New Jersey, 517 F.3d at 578 (citing mercury as the basis for 2000
“appropriate and necessary” finding). In 2004, EPA confirmed that based on the
2000 record “it could not reasonably have reached...a conclusion” that other HAPs
should be considered for regulation under §112, stating that the “record supports
only a finding that emissions of Hg and Ni warrant regulation.” 69 FR at 4683/2
JA ).

At the time, some commenters claimed that this Court’s decision in National
Lime Ass’n v. EPA, 233 F.3d 625, 633 (D.C. Cir. 2000), required EPA “to
promulgate emission standards for all power plant HAP emitted in significant

9935

quantities. EPA disagreed, stating that EGUs are regulated differently from

3 EPA, RTC Concerning Proposed Revision of 2000 Finding and Removal
of EGUs from §112(c) List, at 14 (Mar. 15, 2005), EPA-HQ-OAR-2002-0056-
6193 JA_ ).
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other source categories under §112, and that §112(n)(1)(A) limits regulation to
those HAPs that are “appropriate” to regulate.”® After rulemaking, EPA thus
interpreted §112(n)(1)(A) in a manner consistent with its plain language: to
authorize regulation under the “appropriate and necessary” standard only of those
HAPs that pose hazards to public health.

Reversing its prior position, EPA now construes §112(n)(1)(A) to require
EPA “to regulate all HAP from major sources of HAP emissions once a source
category is added to the list of categories under CAA section 112(c),” citing
National Lime, 233 F.3d at 633 (JA__). 77 FR at 9326/1. Under this view, EPA
has no discretion to limit its regulations of EGUs to only those HAPs “which may
warrant regulation” under §112(n)(1)(A).

In changing its 2005 rulemaking interpretation, other than citing National
Lime, EPA does nothing to explain. EPA does not engage the statutory language
or purposes. Nor does EPA explain why it is rejecting its previous view of the
CAA and of National Lime.

As EPA explained in 2005, National Lime does not address §112(n)(1)(A).
Rather, it involved the regulation of major sources generally under §112(c) and
(d). For non-EGU sources, §112(c)(1) requires EPA to publish and maintain a list

of “major sources” of HAP emissions. “Major sources” are defined in §112(a)(1)

“Id. at 16 JA_ ).
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by the objective amount of their HAP emissions, not by EPA’s discretionary view
of whether regulation of an EGU HAP emission that poses a health hazard is
“appropriate and necessary.” Reliance on MNational Lime’s interpretation of
different statutory provisions is therefore misplaced. Radzanower v. Touche Ross
& Co., 426 U.S. 148, 153 (1976) (“Where there is no clear intention otherwise, a
specific statute will not be controlled or nullified by a general one.”) (emphasis
added); Norwest Bank Minn. Nat’l Ass’n. v. FDIC, 312 F.3d 447, 451 (D.C. Cir.
2002) (“When both specific and general provisions cover the same subject, the
specific provision will control.”).

EPA’s reliance on National Cable & Telecommunications Ass’n v. Brand X
Internet Services, 545 U.S. 967 (2005), is also misplaced. See 77 FR at 9323/1
(JA_ ). It is insufficient for EPA to assert, without explanation, that its new
interpretation is “reasonable” when that interpretation differs from its interpretation
in 2000 and 2005. See id. “[A]n agency changing its course...is obligated to
supply a reasoned analysis for the change....” See Motor Vehicle Mfrs. Ass’n, 463
U.S. at 42 (emphasis added). Here, EPA’s bald assertion that its changed
interpretation is “reasonable” and therefore accorded ‘“deference,” without
analyzing the different statutory provisions Congress adopted for EGUs and other
sources as EPA did in its 2005 rulemaking interpretation, must fail and the rule

must be vacated. See, e.g., Mass. Trs. v. United States, 377 U.S. 235, 248 (1964)
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(regulation based on an incorrect view of applicable law cannot stand as
promulgated); PDK Labs., Inc. v. DEA, 362 F.3d 786, 797-98 (D.C. Cir. 2004); see
also Prill, 755 F.2d at 947-48 (agency action premised on a mistaken conclusion
that the agency has no discretion is inherently arbitrary and must be reconsidered
based on a proper understanding of the agency’s discretion); Transitional Hosps.
Corp. v. Shalala, 222 F.3d 1019, 1029 (D.C. Cir. 2000) (same).

2. EPA’s Application of the §112(c)(9) Delisting Criteria in

Making the §112(n)(1)(A) “Appropriate and Necessary”
Finding Is Unlawful.

In 2005, EPA declined to interpret §112(n)(1)(A) to incorporate the “ample
margin of safety” standard found in §112(f). 70 FR at 16001/3 (JA_ ). Rather,
EPA interpreted the statute more broadly, finding that §112(n)(1)(A) “called on
EPA to consider the ‘hazards to public health reasonably anticipated to occur’ from
utility HAP emissions’...in determining whether it is both appropriate and
necessary to regulate [EGUs] under section 112.” Id.

Now, on the grounds that §112(n)(1)(A) “neither defines the phrase ‘hazards
to public health’” nor “sets forth parameters for EPA to use in determining whether
HAP emissions from EGUs pose a hazard to public health,” 76 FR at 24992/3
(JA_ ), EPA concludes for the first time that the §112(c)(9) criteria for delisting
source categories is a sufficient basis for determining that it is “appropriate” to

regulate EGUs under §112(n)(1)(A). 76 FR at 24992/2 (“[W]e conclude today that
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it is appropriate to regulate non-Hg HAP because emissions of these HAP from
some EGUs pose a cancer risk greater than one in one million to the most exposed
individual.”) (JA ).

At the outset, the §112(c)(9) evidentiary standard for delisting—"“may
result”—is different from the evidentiary test governing a §112(n)(1)(A) finding—
“reasonably anticipated to occur.” Furthermore, the delisting provision applies that
different evidentiary standard to both “health” and “environmental” effects
whereas §112(n)(1)(A) requires EPA to focus exclusively on health hazards in
selecting EGU HAP candidates for regulation. See infra p.44. These differences in
language alone preclude an interpretation of §112(n)(1)(A) as incorporating the
regulatory tests in §112(c)(9).

More fundamentally, EPA’s interpretation of the phrase “hazards to public
health” is inconsistent with the language and structure of §112. As discussed,
Congress wrote §112(n)(1)(A) to treat EGUs differently from all other “major
sources,” requiring an evaluation of whether it is “appropriate and necessary after
considering the results of the study” on EGU HAP emissions to list those sources
for §112 regulation. By applying the delisting provisions of §112(c)(9) in making
the initial, pre-listing determination whether it is “appropriate and necessary” to
regulate EGUs, EPA has unlawfully imposed requirements on itself that Congress

chose not to impose at the listing stage. Essentially, EPA would treat EGUs the
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same as all other major source categories—as a category that must be listed unless
the delisting criteria are met. Because this approach is inconsistent with the
statute, the rule must be set aside.

3. A §112(n)(1)(A) Finding Does Not Compel Regulation
Under §112(d).

Even if EPA had properly determined that it is “appropriate and necessary”
to regulate EGU HAP emissions, EPA misinterpreted the statute by concluding
that those emissions must be regulated through MACT standards under §112(d),
and cannot be regulated under §112(n)(1)(A) to the degree “appropriate and
necessary.” Had Congress intended that EPA regulate EGU HAP emissions only
through §112(d), Congress would have directed EPA to regulate EGU emissions
“under §112(d)” once an “appropriate and necessary” finding was made. Congress
did not do so, stating instead that “[tlhe Administrator shall regulate
[EGUs]...under this section” upon such a finding. §112(n)(1)(A) (emphasis
added). Indeed, Congress specifically rejected the Senate bill that expressly
prescribed a “list-under-(c)-and-regulate-under-(d)” approach for EGUs similar to
the approach for other source categories. See infra p.6.

Under §112(n)(1)(A), Congress directed EPA to establish “such regulation”
for EGUs that is “appropriate and necessary after considering the results of the
study required by this subparagraph.”  §112(n)(1)(A) (emphasis added).

Regulation of EGU HAPs that do not pose hazards to public health, or regulation at
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a level that is greater than needed to eliminate the hazard, is not “regulation [that]
is appropriate and necessary.” [Id. Thus, §112(n)(1)(A) itself provides EPA
authority to regulate EGU HAP emissions, as EPA concluded in 2004 when it
proposed §112(n)(1)(A) as a regulatory alternative. 69 FR at 4661/2 (JA ).

In this regard, MACT standards control emissions without regard to what is
“appropriate” or “viable” regulation. See, e.g., Sierra Club v. EPA, 479 F.3d 875,
883 (D.C. Cir. 2007) (§112(d)(3) requires EPA to set standards based on the best
performing sources even if EPA believes such standards are “not ‘appropriate’ or
‘viable’”). In any specific case, a MACT standard might provide more or less
control than is needed to address the hazards identified under §112(n)(1)(A), cf-
EME Homer City, 2012 WL 3570721, at *11-12 (“[EPA] must avoid using
[§110(a)(2)(D)]...in a manner that would result in unnecessary over-control....and
may not exceed a statute’s authorization or violate a statute’s limits.”), or may
result in control strategies different from those identified by EPA for emissions
that may warrant regulation. In either case, applying the MACT standard-setting
criteria would not result in “such regulation [as] is appropriate and necessary.” Cf.
Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 473 (2001) (“requisite” means
“sufficient, but not more than necessary...to protect public health”).

Further, EPA’s current interpretation makes identification of “alternative

control strategies for emissions which may warrant regulation” a meaningless
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exercise. If Congress had intended that EPA regulate EGU HAP emissions only
by establishing standards based on the MACT floor and beyond-the-floor
provisions in §112(d), then there is no need to identify such alternative control
strategies. By rendering meaningless the §112(n)(1)(A) requirement that EPA
identify alternative control strategies for emissions that may warrant regulation,
EPA’s interpretation is unlawful and must be rejected. See Mac’s Shell Serv., Inc.
v. Shell Oil Prods. Co., 130 S. Ct. 1251, 1261 (2010) (statutes should not be
interpreted to render a provision meaningless).

Finally, by making the rulemaking requirements of §307(d) applicable to the
“promulgation...of any...regulation under section 7412...(n),” §307(d)(1)(C)
(emphasis added), Congress confirmed that §112(n)(1)(A) confers authority to
establish “such regulation [as] is appropriate and necessary” to address those
“emissions which may warrant regulation.”

In sum, EPA misconstrued the statute as compelling regulation under
§112(d) and precluding any regulation of EGUs under §112(n)(1)(A). See 77 FR
at 9330/2 (JA_ ). EPA’s §112(d) MACT standards therefore must be vacated.
See, e.g., Transitional Hosps. Corp., 222 F.3d at 1029; Prill, 755 F.2d at 948; Sea-

Land Serv., Inc. v. DOT, 137 F.3d 640, 646 (D.C. Cir. 1998).
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4. EPA Failed To Consider the Costs of Regulation in Its
Appropriate and Necessary Finding.

In 2005, EPA construed §112(n)(1)(A) to allow consideration of costs in
determining whether and to what extent regulation of EGU HAP emissions is
“appropriate” following a finding that public health hazards warrant regulation. 70
FR at 16000/3-01/1 (JA__ - ). (“Even if the remaining utility HAP emissions
cause hazards to public health, it still may not be appropriate to regulate [EGUs]
under section 112 because there may be other relevant factors [such as cost]...that
would lead the Agency to conclude that it is not... ‘appropriate’ to regulate [EGUs]
under section 112.”). In this rulemaking, EPA has abruptly changed course and
“reject[ed]” its “2005 interpretation that authorizes the Agency to consider other
factors (e.g., cost)” in determining whether regulation is “appropriate.” 76 FR at
24989/3 (JA_ ).

EPA’s new interpretation unreasonably constrains the language of
§112(n)(1)(A). “Appropriate” is not defined in the CAA. It is defined by
Webster’s Dictionary to mean “especially suitable or compatible.” Merriam-
Webster’s Online Dictionary, http://www.merriam-
webster.com/dictionary/appropriate (last accessed Oct. 23, 2012). See also New
Oxford American Dictionary (2d ed. 2005) (“Appropriate” means ‘“‘suitable or

proper in the circumstances.”); Schindler Elevator Corp. v. United States ex rel.
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Kirk, 131 S.Ct. 1885, 1891 (2011) (relying on dictionary definition of term not
defined in statute).

Based on the plain meaning of “appropriate,” it is “suitable” and “proper” to
take into account costs to the nation’s electricity generators when deciding whether
to regulate EGUs. The impact of those costs will ripple throughout the Nation’s
economy, affecting consumers, small businesses, industry, and all levels of
government. Excluding consideration of costs would be improper and unsuitable,
given the fundamental role that electricity generation plays in all economic
activity. TVA v. EPA, 278 F.3d 1184, 1208 (11th Cir. 2002).

EPA’s new interpretation also ignores critical differences between regulating
EGUs under §112(n)(1)(A) and regulating other sources under §112(c).
Regulation of major sources other than EGUs is mandatory pursuant to the two-
step listing and then standard-setting process Congress established in §112(c) and
(d). Under §112(c), only the quantity of emissions plays a role in determining
whether a source category is listed.”’ In contrast, Congress required in
§112(n)(1)(A) that EGUs be regulated only if EPA determines it is both
“appropriate” and “necessary” after considering the results of the Utility Study. In
short, the fact that §112(c) establishes an automatic listing requirement that does

not allow for consideration of costs for sources other than EGUs, 77 FR at 9327/1

37 See §112(a)(1) (defining “major source”).
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(JA_ ), does not inform whether cost considerations must factor into EPA’s
“appropriate” finding under §112(n)(1)(A) for EGUs.

It is “the settled law of this circuit” that “[i]t is only where there is ‘clear
congressional intent to preclude consideration of cost’ that we find agencies barred
from considering costs.” Michigan v. EPA, 213 F.3d 663, 678 (D.C. Cir. 2000)
(quoting NRDC v. EPA, 824 F.2d 1146, 1163 (D.C. Cir. 1987)). Here, there is no
“clear congressional intent” that precludes EPA from taking costs into account in
determining appropriateness. To the contrary, EPA is required to consider the
extraordinary costs that would be imposed by the MATS rule given the plain
meaning of “appropriate,” Congress’s use of that term in §112(n)(1)(A), and
§112’s structure.

EPA’s interpretation of “appropriate” is also unlawful because it eliminates
the discretion that Congress intended EPA to exercise after completing the Utility
Study. EPA claims it “must find that it is appropriate to regulate EGUs if it
determines that any single HAP emitted by utilities poses a hazard to public health
or the environment.” 76 FR at 24988/1 (emphasis added) (JA ). But
§112(n)(1)(A) provides that EPA—through the Utility Study—would first identify
“a health hazard” from HAPs emitted from EGUs, and then determine whether

regulation of that health hazard is “appropriate and necessary.”
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If Congress wanted to require EPA to regulate without any further
consideration if the Study identified “a hazard,” it would have said so. Instead,
Congress gave EPA discretion to decide whether to regulate if the Utility Study
identified hazards to public health. And the discretion Congress wanted EPA to
exercise includes an evaluation of the costs and benefits of addressing whatever
hazards are identified in the Utility Study.”® EPA unlawfully eliminated the
exercise of that discretion by incorrectly interpreting “appropriate” to preclude
consideration of costs.

When the costs and potential benefits of the MATS rule are considered, it is
unmistakable that regulation of EGUs is not appropriate. According to EPA, the
annual cost to comply with the rule is $9.6 billion. 77 FR at 9306, Table 2 (JA_ ).
The adverse impact of EPA’s rule on the reliability of the electrical grid because of

early plant retirements will impose additional costs.” By contrast, the rule’s

¥ For example, §112(n)(1)(A) directs EPA to “develop and
describe...alternative control strategies” for those “emissions which may warrant
regulation under this section.” §112(n)(1)(A). An evaluation of “alternative”
controls includes an assessment of both the amount of HAPs controlled by
different control techniques and their costs.

% Texas has its own power grid. Texas electricity producers rely heavily on
the state’s own natural resources, including coal. EPA’s promulgated emission
limits will effectively end the construction of new coal-fired facilities (and may
cause the closure of existing facilities). Texas cannot offset these losses by using
power from other sources because it is not sufficiently connected to any other
power grid. EPA failed to adequately consider and account for reliability issues
unique to Texas. Texas Commission on Environmental Quality, Comments on
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benefits of reducing HAPs are de minimis: only $4 to $6 million in 2016 based on
EPA’s analysis of health effects due to recreational freshwater fish consumption.
Id. Put another way, it would cost at least $1,500 for $1 of benefit in HAP
emission reductions.

Although EPA estimated the rule’s “Total Monetized Benefits” to be $37 to
$90 billion, nearly all ($36 to $89 billion) are attributed to a non-HAP substance
regulated under other CAA provisions—“PM, s-related Co-benefits.”*® EPA
insists, however, it did not base the “appropriate and necessary finding on hazards
to public health attributable to PM emissions.” Id. at 9320/1 (JA_ ).
Consequently, the only health benefit from HAP reductions attributable to the rule
are the $4 to $6 million in benefits associated with eating fish.

Perhaps EPA could demonstrate it is appropriate to spend $9.6 billion every
year to achieve an annual health benefit of $4 to $6 million from reducing HAP
emissions, or that spending a significant part of that $9.6 billion annually is
justified to reduce acid gas emissions that pose no health or quantifiable
environmental impact.* EPA, however, never performed any such analysis and

did not base its “appropriate” finding on those grounds, given its incorrect

Proposed Rule at 1-2, 26-28 (Aug. 4, 2011), EPA-HQ-OAR-2009-0234-18034
(J A___a ___)'

* Additional “co-benefits” are “Climate-related Co-Benefits” of $36 million
in 2016. I1d.

I As noted above, EPA cites a single study for its acid gas finding that does
not even examine the EGU acid gas emissions EPA has determined to regulate.
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interpretation that §112(n)(1)(A) precludes such considerations. EPA’s failure to
take costs into account, as Congress intended, requires vacatur of the MATS rule.

5. EPA Violated §112(n)(1)(A) by Making Environmental
Effects the Trigger for an “Appropriate and Necessary”
Finding.

CAA §112(n)(1)(A) calls for a study that focuses exclusively on identifying
EGU HAP emissions that pose “hazards to public health” and directs EPA to
regulate those emissions only if “appropriate and necessary...considering the
results of the study.” In 2005, EPA read §112(n)(1)(A) in accordance with its
plain text, as excluding emissions that only had environmental effects from the
emissions that the Utility Study could target for “appropriate and necessary”
evaluation. 70 FR at 15998/1-2 (JA_ ).** EPA explained that:

[W]e believe that environmental factors unrelated to public health,

although they can be considered in the appropriate inquiry, may not

independently or, in conjunction with one another, justify regulation

of Utility Units under section 112 when EPA has concluded that

hazards to public health are not reasonably anticipated to result from

utility HAP emissions.

Id. at 16002/3 (JA_ ).

* As EPA itself recounted in its petition for certiorari in New Jersey,
consideration of environmental impacts is “inconsistent with the text of Section
7412(n)(1)(A), under which ‘the condition precedent for regulation...is public
health hazards, not environmental effects.”” EPA Pet. for Cert. at 7, EPA v. New
Jersey, No. 08-512 (U.S. Oct. 17, 2008) (ellipsis in original, citation omitted)
JA ).
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In 2012, EPA abandoned the CAA’s plain meaning and its 2005
interpretation, saying that §112(n)(1)(A) “require[s] the Agency to find regulation
of EGUs...appropriate if we determine that HAP emissions from EGUs pose a
hazard to public health or the environment at the time the finding is made.” See 76
FR at 24988/1 (emphasis added) (JA_); 77 FR at 9325/1 (JA_)). EPA argues
that if Congress meant to “prohibit EPA from considering adverse environmental
effects” as a primary criterion for selecting emissions that would be evaluated in an
“appropriate” finding under §112(n)(1)(A), it was incumbent on Congress to have
“stated so expressly.” 76 FR at 24988/2 (JA_ ) (referenced at 77 FR at 9325/1
(JA_)).

Congress, however, knew how to direct EPA to consider environmental
impacts in making regulatory choices and did not do so in §112(n)(1)(A).
Numerous other provisions of §112, including elsewhere in §112(n), expressly
require consideration of both health and environmental effects.* Thus, the fact
that “environmental effects” are not mentioned in §112(n)(1)(A) does not give
EPA license to consider such effects as a key factor that triggers an “appropriate
and necessary” evaluation under §112(n)(1)(A). Instead, omission of
“environmental effects” from §112(n)(1)(A) is a clear signal that those effects are

not what brings an EGU HAP into this program.

B See §112(n)(5) & (6); §112(b)(2); §112(e)(2)(A).
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The Supreme Court has recognized that “where Congress includes particular
language in one section of a statute but omits it in another section of the same Act,
it is generally presumed that Congress acts intentionally...in the disparate
inclusion or exclusion.” Russello v. United States, 464 U.S. 16, 23 (1983).
Similarly, in Ethyl Corporation v. EPA, 51 F.3d 1053, 1058 (D.C. Cir. 1995), this
Court rejected EPA’s assertion that it could make public health impacts the focus
of its regulatory determination even though the statute lacked any mention of such
impacts: “Section 211(f)(4) instructs the Administrator to consider a new fuel
additive’s effects only on emission standards. The language of the provision...is
specific and definite; it does not permit the Administrator to consider other factors
‘in the public interest.”” Id. at 1058. The legislative history confirms that under
§112(n)(1)(A), EPA “may regulate [EGUs] only if the studies described in section
112(n) clearly establish that emissions of any pollutant...from such units cause a
significant risk...on the public health.”*

Because EPA made environmental effects of HAPs a key factor, and in the

case of acid gas HAPs the only factor, in its appropriate and necessary

determination, the MATS rule is contrary to law and must be set aside.

* Oxley Statement at 1416 (emphases added) (JA_ ).
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6. EPA Improperly Considered the Impacts of Non-EGU HAP
Emissions as the Trigger for an “Appropriate and
Necessary” Finding.

EPA acknowledges that the “appropriate and necessary” finding is based on
the EGU emissions addressed in the “Utility Study,” and that the “scope of the
Utility Study was limited to HAP emissions from EGUs.” 77 FR at 9322/2 (JA_);
76 FR at 24987/3 (JA_ ). Contrary to its 2005 interpretation, EPA now interprets
§112(n)(1)(A) as authorizing regulation without a showing that EGU emissions

“alone would cause the harm.”®

EPA’s interpretation again conflicts with the
language of §112(n)(1)(A), which makes EGU emissions that have been identified
in the Utility Study the trigger for an “appropriate and necessary” determination.
Furthermore, under §112(n)(1)(A) only hazards “reasonably anticipated to
occur as a result of” EGU HAPs emissions may be evaluated by EPA, not EGU
emissions that may contribute to a hazard that “occur(s] as a result of” HAPs

emitted by other sources. Here again, EPA has departed from numerous CAA

provisions that distinguish between emissions that cause harm and emissions that

* 77 FR at 9325/3 (JA_ ). EPA’s consideration of emissions from other
sources plays a key role in its “appropriate and necessary” finding for mercury and
the acid gas HAPs. See EPA, Hg Risk Technical Support Document (“TSD”), §2.3
Table 2-5 (Dec. 2011), EPA-HQ-OAR-2009-0234-19913 (EPA’s mercury study
based on methylmercury levels in fish where EGUs’ contribution to fish tissue
levels was on average 3.4%) (JA_); 77 FR at 9362/1 (“Given the extent and
importance of the sensitive ecosystems evaluated in the review of nitrogen and
sulfur deposition any substance [acid gas HAP] that contributes to further
acidification must be considered to be affecting the public welfare.”) (JA ).

47



USCA Case #12-1100  Document #1401252 Filed: 10/23/2012  Page 88 of 177

contribute to harm. Compare §111(b)(1)(A) (addressing emissions that “causel[],
or contribute[] significantly to, air pollution”) with §112(n)(1)(A) (addressing
hazards that “occur as a result” of EGU HAPSs).

The legislative history confirms that EPA’s authority is limited initially to
consideration of hazards associated with HAP emissions from EGUs. As the
sponsor of §112(n) explained, EPA “may regulate fossil fuel fired electric utility
steam generating units” only if emissions of any pollutant “from such units” cause
a significant risk of serious adverse effects to the public health.** Thus, the
regulation of EGUs is authorized only if EPA were to determine that HAP
emissions from EGUs (not EGU HAP emissions plus HAP emissions from other
sources) cause a significant risk of serious adverse effects to the public health.
Because EPA’s “appropriate and necessary” finding is based on public health
hazards associated with non-EGU emissions, this rule must be set aside.

C. EPA’s “Appropriate and Necessary” Determinations Are
Unlawful.

In addition to defending its 2000 “appropriate and necessary” finding on its
own terms, EPA advances new technical information in support of this finding.
But neither the 2000 information nor the new information provide a rational basis

for that finding.

% Oxley Statement at 1416 (emphasis added) (JA_ ).
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1. Mercury

EPA’s 2000 finding addressed nationwide exposures to mercury from all
sources and concluded that “mercury is both a public health concern and a concern
in the environment.”*’ EPA then made the qualitative observation that “there is a
plausible link between methylmercury concentrations in fish and mercury

emissions from coal-fired [EGUs].”*

EPA could not, however, quantify “the
degree to which that linkage occurs.”® By failing to quantify the contribution of
EGUs to methylmercury in fish, EPA had no factual basis for concluding that
health hazards were “reasonably anticipated to occur as a result of [EGU]
emissions.” 70 FR at 16006/3 (JA_ ).

In 2005, EPA conducted extensive modeling to quantify the public health
significance of EGU mercury emissions. The modeling showed that total EGU
mercury emissions would be reduced from 48.57 tpy in 2001 to 34.42 tpy in 2020
due solely to the implementation of other CAA requirements, including CAIR.”
The modeling also demonstrated that further reductions beyond this 34 tpy level

would have little or no impact on methylmercury levels in fish’' and, hence, would

not significantly reduce human exposure to methylmercury. As a result, EPA

765 FR at 79830/1 (JA_ ).
48
Id.
Y I1d.
070 FR at 16018, Table VI-2 (JA_ ).
>! Id. at 16020, Table VI-6 (JA_ ).
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concluded that “the [national] level of Hg emissions [34.42 tpy] projected to
remain ‘after imposition of” section 110(a)(2)(D) does not cause hazards to public
health,” and that regulation of EGU mercury emissions under §112 was not
“appropriate.”’

The 2012 MATS rulemaking did not abandon EPA’s 2005 mercury
modeling. In fact, the mercury emissions data from the 2010 ICR show that EPA’s
2005 modeling had significantly overstated the amount of mercury EGUs emit
without any §112 regulation. Based on more recent data, EPA estimated that
EGU’s 2010 mercury emissions were 29 tpy compared to the 34.42 tpy it projected
in 2005 as presenting no hazard to public health. EPA’s failure to address the 2005
study and explain why that study no longer supports the conclusion that EPA
reached in 2005, see, e.g. Motor Vehicle Mfrs. Ass’n, 463 U.S. at 42, renders
EPA’s 2012 determinations arbitrary and capricious.

Without addressing its 2005 analysis, EPA conducted an entirely new
analysis to assess mercury risk in the context of IQ benefits. The Science Advisory

Board (“SAB”) panel convened by EPA to review that analysis reported that SAB

reviewers “could not evaluate the [new] risk assessment based ...[on] information

2 Id. at 16004/2 JA_ ).
> Id.
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provided in the [TSD]. Important elements of the methods and findings are
missing or poorly explained.”*

The Mercury TSD employs a series of assumptions that vastly overstate
mercury exposure.” Even with these overestimates, EPA could only calculate an
aggregate public health benefit from the MATS rule of a total of 510 IQ points to
the most sensitive individuals (prenatally-exposed children).® This hypothetical
increment of two one-thousandths of an IQ point for each individual in that
population, RIA at 4-56 (JA_ ), is too small to have any scientifically discernible
meaning or public health impact. These results confirm EPA’s 2005 rulemaking
conclusion that mercury emissions do not present a public health hazard, and
require that the MATS rule be set aside.

2. Other HAP Metals

EPA used its prior dispersion modeling and select emissions data from the
2010 ICR to identify 16 facilities that it believed were likely to present high off-

site risks of cancer from emissions of non-mercury HAP metals. EPA, Non-Hg

**SAB letter to EPA Adm’r Jackson at 1 (Sept. 29, 2011), EPA-SAB-11-017
(JA_ ). The SAB final report was submitted almost two months after the public
comment period closed. EPA refused to grant the SAB panel’s request that it be
provided an opportunity to review the final TSD.

*» UARG Comments at 6, 58-72 (JA , - ); EPRI MATS Rule
Comments at 3-1, 3-10 to -11, App. Gat G1-12 JA , - , - ). The Hg
exposure levels EPA calculated in the Mercury TSD are more than 2 times higher
than those in the Utility Study, despite Hg emissions having decreased almost
45%; Southern Comments, Attachments B & C (JA__, ).

* See RIA at 4-56 (JA_ ).
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Case Study Memo at 1-2 (Mar. 16, 2011), EPA-HQ-OAR-2009-0234-2939 (JA_ ).
EPA’s goal was to find a single EGU presenting risks greater than one-in-one
million for the most exposed individuals, which EPA then used to support an

“appropriate and necessary” finding.”’

EPA’s abbreviated modeling effort was
infected with errors.

Contrary to over a decade of EGU emissions data and modeling, hexavalent
chromium emissions drove the risk estimate for the five coal-fired units with risks
that slightly exceeded the one-in-one million level. See UARG Comments at 75-
76 JA__- ). A simple review of the sampling results for these facilities showed
that the removal efficiencies for chromium and nickel for these units were far
different than for other trace metals.  These results suggested sample
contamination. EPA, MATS ICR Data, Coal HAP Metals spreadsheet at “Coal
Metals Data” tab (Dec. 16, 2011) (JA ).

Despite comments raising the sample contamination issue, EPA refused to

change the chromium emission inputs. 77 FR at 9357/1 (JA_).”® Had EPA used

7 Under EPA’s theory, because a single, isolated plant posing off-site risks
greater than one-in-one million would violate the §112(c)(9) delisting criteria, it
would also require an “appropriate and necessary” finding under EPA’s new
interpretation of §112(n)(1)(A). See 76 FR at 24999/2 (“[W]e conclude today that
it is appropriate to regulate non-Hg HAP because emissions of these HAP from
some EGUs pose a cancer risk greater than one in one million to the most exposed
individual.”).

* Subsequent resampling at each of those facilities shows that the high
chromium levels that EPA calculated resulted from sample contamination caused
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correct chromium emissions information, no selected EGU would have presented a
risk greater than one-in-one million from non-mercury metal HAPs. As a result,
even applying §112(c)(9) as the listing criterion, EPA’s “appropriate and
necessary” finding for other HAP metals lacks factual support.

3. Acid Gas HAPs

EPA’s conclusion that it is appropriate and necessary to regulate acid gas
HAPs is not premised on public health risk. 76 FR at 25016/3 (“[O]ur case studies
did not identify significant chronic non-cancer risks from acid gas emissions.”)
(JA_ ). Indeed, EPA’s modeling has consistently shown that exposures from EGU
acid gas HAP emissions are an order of magnitude or more below EPA’s health
thresholds defining a safe level of exposure.” It is not “appropriate and necessary”

to regulate EGU emissions under §112 that pose no health hazard.

In support of its §112(n)(1)(A) finding for acid gases, therefore, EPA cites

environmental effects—unquantified acidification effects®—and co-benefits from

by stainless steel fittings used in the sampling trains. UARG, Petition for
Reconsideration of MATS Rule at 6-7 (Apr. 16, 2012), EPA-HQ-OAR-2009-0234-
20179 (JA__ - ). When stainless steel fittings were removed, chromium emissions
for those units were one to two orders of magnitude below the levels EPA used in
its risk modeling.

» See UARG Comments at 116 (JA ); Utility Study at 6-1 (JA ); EPA,
Supplement to Non-Hg Case Study at 12 & 13, Table 9 (Nov. 2011), EPA-HQ-
OAR-2009-0234-19912 (JA__ - ).

“See 77 FR at 9362/1 JA_ ).
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reducing the criteria pollutant PM,s®' Even if §112(n)(1)(A) authorized EPA to
regulate EGUs under §112 based solely on environmental impacts, EPA has no
rational basis for making an “appropriate and necessary” determination for acid
gases. EPA’s “evidence” on the environmental impacts of EGU acid gas HAP
emissions consists of EPA’s general claim that “[i]n areas where the deposition of
acids derived from emissions of sulfur and NO, are causing aquatic and/or
terrestrial acidification, with accompanying ecological impacts, the deposition of
hydrochloric acid could exacerbate these impacts.” 76 FR at 25050/3 (emphasis
added) (JA ). EPA then references one study on HCI deposition in the United
Kingdom, which EPA cites for the proposition that: (a) HCI is highly mobile in the
environment, (b) HCI can transport longer distances than previously thought, and
(c) HCI can be a larger driver of acidification than previously thought. 77 FR at
9362 (JA ). EPA does not even attempt to quantify the impact, if any, of EGU
emissions of HCI in the United States and, as a result, cannot point to even a single
instance in which EGU HCI emissions have affected acid deposition anywhere or
otherwise created an environmental impact. This paucity of analysis is especially

striking given that a significant portion of the $9.6 billion in annual costs that EPA

' See 77 FR at 9306, Table 2 (vast majority of benefits attributable to PM, s
reductions), 9446/2 (‘“substantial health benefits...from reductions in PM;5”)
JA _, ).
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would impose on EGUs stems from EPA’s decision to regulate acid gas HAPs.

See supra note 33.

Because EPA’s appropriate and necessary finding for acid gases lacks record
support, even under EPA’s unlawful environmental effects standard, the rule must

be vacated.

II. ASSUMING ARGUENDO THAT THE REQUIREMENTS OF §112(d)
GOVERN THE VALIDITY OF EPA’S EGU MACT STANDARDS,
THOSE STANDARDS ARE UNLAWFUL UNDER §§112(c) AND (d).

As discussed in the foregoing section, the Court should vacate the MACT
standards because EPA unlawfully construed and implemented §112(n)(1)(A). If
the Court nonetheless finds that EPA’s §112(n) interpretations were permissible
and its §112(n) findings had record support, the standards should nonetheless be
set aside for the reasons discussed below.

A. EPA’s EGU MACT Standards Failed To Distinguish Between
Major Sources and Area Sources.

CAA §112(d) calls for standards for two statutorily distinct and defined
types of sources: “major sources” and ““area sources” (i.e., sources that do not emit
HAPs above the major source thresholds). Where §112(d) applies, EPA is
required to establish MACT standards for all “major sources” in a listed category
and (EPA believes) these standards must cover all HAPs emitted by those major

Sourcces.
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To list and regulate “area sources,” “the Administrator [must] find[ ] [that a
category or subcategory of area sources| presents a threat of adverse effects...
warranting regulation....” §112(c)(3). Without an “area source” listing based on
that finding, EPA has no authority to establish any standards under §112(d) for
“area sources.”” With such a finding and listing, EPA must determine which
HAPs emitted by “area sources” to regulate and under what regulatory standard
(i.e., generally available control technology” (“GACT”) or MACT).”

In promulgating the EGU MATS standards, EPA ignored each of these “area
source” statutory prerequisites to regulation. EPA failed to identify a category or
subcategory of EGU “area sources.”®™ EPA made no finding that EGU “area
source” HAP emissions create hazards “warranting regulation.”  (EPA’s
§112(n)(1)(A) findings were based on an evaluation of HAP emissions from all
EGUs, instead of emissions from only those EGUs that are “area sources.”) EPA
refused to explain adequately why it rejected adoption of GACT rather than
MACT in establishing standards for EGU “area sources.” Finally, EPA concluded

that National Lime required regulation of all HAPs emitted by EGUs, including all

%> When EPA listed coal- and oil-fired EGUs under §112(c) in 2002, it only
listed major sources. It did not include a separate listing of EGU area sources. See
67 FR at 6521 (JA_ ).

% See Newmont Nevada Energy Investment, LLC, Comments on Proposed
MATS Rule at 2-8 (Aug. 4, 2011), EPA-HQ-OAR-2009-0234-17871 (JA_ - ).

* EPRI estimated that approximately 12% of all coal-fired facilities are area
sources. EPRI MATS Rule Comments at 2-31 to 2-33 (JA__ - ).
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HAPs emitted by EGU “area sources.” National Lime, however, only addressed
an “all HAPs” standard-setting obligation with respect to “major sources.”
See e.g., 76 FR 15554, 15567/1-3 (Mar. 21, 2011) (JA_ ).

While each of these departures from the statute would require vacatur of the
EGU MACT standards as applied to EGU “area sources,” the consequences of
EPA’s failure to comply with Congress’ “area source” directives does not end with
EGU “area sources.” EPA must establish MACT standards for “major sources”
based on the performance, and characteristics, of a population of sources that
consists exclusively of “major sources.” §112(d)(1). Here, EPA established
MACT based on a population of EGUs that included both “major sources” and
“area sources.” As a result, the MACT standards, as applied to major sources, are
not based on the performance data required by statute and, therefore, must be
vacated.

Finally, EPA’s assertion that, by specifically defining EGUs in §112(a)(8),
Congress intended that EGU MACT standards be established without regard to the
distinction between “major” and “area” sources is, at best, an ipse dixit without any
foundation in logic. See 77 FR at 9403/2 (JA ). The definition of EGU gives
meaning to language found only in §112(n)(1)(A); there is no reference to EGUs in
§112(c) and (d), except to exclude EGUs from coverage of §112(c)(6). As a result,

there is no textual support for concluding that the requirements for listing “area
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sources” under §112(c)(3) or for MACT standard-setting under §112(d) are
different for EGUs (unless, as discussed in above, §112(n)(1)(A) provides the only
basis for EGU regulation). As this Court noted, “where Congress wished to
exempt EGUs from specific requirements of section 112, it said so explicitly.”
New Jersey, 517 F.3d at 582.

B. The Mercury Standard for Existing Sources Is Arbitrary and
Capricious.

CAA §112(d)(3)(A) requires EPA to set MACT limits for existing sources at
least as stringent as the “average emission limitation achieved by the best
performing 12 percent of the existing sources (for which the Administrator has
emissions information).” This minimum level of stringency is commonly called
the “MACT floor.”

In 2009, EPA concluded that it needed additional EGU HAP emissions data
to establish MACT floors. In designing an ICR, EPA had two options in choosing
units to conduct stack sampling: (1) it could choose units on a purely random
basis, or (2) it could select the presumed 12% of best performing units based on
plant configurations and installed pollution control equipment that would result in
the lowest emissions of a given HAP. The choice of the first option would require
that MACT floors be calculated using a MACT pool comprised of the best
performing 12% of units for which EPA had data. The choice of the second option

would require MACT floors to be calculated using a larger MACT pool of the best
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performing 12% of units in the entire category because the ICR sampling was
designed to select the best 12% of the units in the entire industry.
EPA chose the second option when it designed its EGU MACT ICR. As
EPA explained to the Office of Management and Budget (“OMB”), EPA chose the
170-175 “best performing” units (out of 1091 units) for each HAP:
For the Hg and other non-mercury metallic HAP group, EPA believes
that units with the newest PM controls installed represent those units
meeting the lowest PM emission limits, and, thus, are believed to be
among the top performers with respect to Hg and other non-mercury
metallic HAP emissions. Therefore, EPA has selected 175 units with
the newest PM controls installed; of these 175, the newest 170
operating units will be required to conduct Hg and other non-mercury
metallic HAP testing.
ICR RTC at 27 (emphasis added) JA_ ).®
Because the ICR was designed to test only the best performing units in the
source category, EPA calculated the MACT floors for non-mercury metal and acid
gas HAPs using a MACT pool of 131 units.®® By contrast, for existing coal-fired
EGUs burning high-BTU coals, EPA calculated the MACT floor for mercury

emissions using only data from the top 12% of the units for which it had data—40

units, or less than 4% of the industry—even though the ICR required testing by the

* There are 1091 coal-fired EGUs, and the top 175 units comprise about
16% of the industry. EPA selected slightly more than the 12% criterion due to
uncertainties in precisely identifying the top 12% and concern that not all of the
selected units would be available for testing.

“Twelve percent of 1091 coal-fired EGUs 1s 131. 76 FR at 25023/1 (JA_);
77 FR at 9386/3 (JA_ ).
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top mercury performers. EPA explained its decision to use a smaller pool of data
as follows:

For Hg from coal-fired units, we used the top 12 percent of the data

obtained because, even though we required Hg testing for the units

testing for the non-Hg metallic HAP, we did not believe those units
represented the top performing 12 percent of sources for Hg in the
category at the time we issued the ICR and we made no assertions to

that effect.

76 FR at 25023/1 (emphasis added) (JA ).

This claim is flatly contradicted by EPA’s own assertions to OMB when it
sought approval of its ICR. It also is plainly contradicted by the facts. For
example, the 170 units tested included 73% of all EGUs equipped with activated
carbon injection (“ACI”’)—the most advanced mercury removal technology. Yet, a
random selection of EGUs would have required testing by only about 15% of the
EGUs equipped with ACI. UARG Comments at 91 (JA ). In addition, an
inordinately high percentage of the EGUs chosen for mercury testing were
equipped with fabric filters—a technology known to produce lower mercury
emissions. EPA selected the best performing units for mercury testing just as it
told OMB. Id.

The likely reason for EPA’s confusion regarding the MACT floor for
mercury is the significant, widespread conversion error EPA made in analyzing the

ICR mercury emissions data. See supra p.20. Based on a 1,000-fold calculational

error, EPA erroneously believed that units that were not selected in the ICR testing
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phase controlled mercury better than those that were selected. Correcting EPA’s
conversion error confirms that EPA actually selected the best performing mercury
units for ICR sampling. See UARG Comments at 90 (JA_ ).

Nevertheless, in the final rule, EPA stuck to its claim that the ICR testing
was not designed to require testing by the top performing units for mercury.®’ As a
result, the existing source mercury standard for EGUs burning high-BTU coals is
patently unlawful and must be set aside. See Sierra Club v. EPA, 167 F.3d 658,
664 (D.C. Cir. 1999) (“[This cursory] exercise highlights the need for additional
explanation,” for “[w]ith these numbers, EPA’s method looks hopelessly
irrational.”).

C. EPA Arbitrarily and Capriciously Refused To Set Alternative
Health-Based Limits Under §112(d)(4) for Acid Gas HAPs.

Congress wrote §112(d)(4) to avoid situations where the mechanical setting
of §112(d) MACT limits would result in emission standards more stringent than
necessary to protect public health. CAA §112(d)(4) provides:

With respect to pollutants for which a health threshold has been

established, the Administrator may consider such threshold level, with

an ample margin of safety, when establishing emission standards
under this subsection.

7 EPA, RTC on Proposed Rule, Vol. 1 at 575 (Dec. 2011), EPA-HQ-OAR-
2009-0234-20126 JA_ ).
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The acid gas HAPs emitted by EGUs are non-carcinogens that have EPA- or
state-defined health thresholds known as RfCs.®*  EPA defines an RfC as “an
estimate...of a continuous [inhalation] exposure to the human population
(including sensitive subgroups) that is likely to be without appreciable risk of
deleterious effects during a lifetime.”® Thus, public health is protected with an
ample margin of safety when long-term exposures are below the RfC.

EPA and industry modeling has consistently shown that worst case
exposures to EGU acid gas HAPs are an order of magnitude or more below the
RfCs. See supra note 59. Yet, EPA refused to set an alternative §112(d)(4)
standard, asserting that §112(d)(4) provided EPA unfettered authority to consider
other “factors not specifically enumerated” in that subsection when deciding
whether to set a §112(d)(4) standard.” RTC on Proposed Rule, Vol. 1 at 11
(JA_ ). EPA then recited general, unquantified concerns about ‘“potential
cumulative public health and environmental effects” and PM,s co-benefits as
grounds for refusing to promulgate §112(d)(4) limits. 77 FR at 9405/3 (JA_); see
supra pp.53-54.

A rule must be set aside where the agency has “relied on factors which
Congress has not intended it to consider,” or has “offered an explanation for its

decision that runs counter to the evidence before the agency.” Motor Vehicle Mfrs.

* See UARG Comments at 114 (JA_ ).
®55 FR 39321, 39321/3 (Sept. 26, 1990) (JA_ ).

62



USCA Case #12-1100  Document #1401252 Filed: 10/23/2012  Page 103 of 177

Ass’n, 463 U.S. at 43. Here, there is undisputed evidence that public exposure to
acid gas HAP emissions from EGUs were 10% or less of the RfC. If, as EPA
argues, EGUs must be regulated like any other source category, then EPA had
ample justification for establishing alternative health-based limits under
§112(d)(4). EPA abused its discretion by refusing to consider such limits based on
unquantified concerns about environmental effects and effects of PM, s.

D. The Startup and Shutdown Work Practice Standards Were

Promulgated with Inadequate Notice and Are Arbitrary and
Capricious.

EPA proposed numerical emission limitations under §112(d) that would
have applied “at all times.” 76 FR at 25028/1 (JA_ ). In the final rule, EPA
agreed with commenters that it lacked data sufficient to set emissions standards
that apply during periods of unit startup and shutdown. 77 FR at 9381/1-2 (JA ).
Instead, EPA promulgated work practice standards for those periods under CAA
§112(h), as commenters urged. 40 C.F.R. §63.10042 and Part 63, Subpart
UUUUU, Table 3, 77 FR at 9486/3, 9493-94 (JA_, - ); RTC on Proposed
Rule, Vol. 2 at 418-419 (JA__ - ). However, rather than use the definitions of
“startup” and “shutdown” EPA proposed to apply to the rule (i.e., those in the
general provisions at 40 C.F.R. §63.2), or to specify standards consistent with
comments it received, EPA promulgated new definitions of “startup” and

“shutdown” and more detailed requirements. See Joint Brief of Petitioners, UARG
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v. EPA, No. 12-1166 (D.C. Cir. filed Oct. 23, 2012) at Statement of the Case V.C
(describing the final Subpart UUUUU work practice standards and problems with
them).

The definitions and standards EPA promulgated do not adequately reflect
how EGUs actually start up and shut down their emissions control equipment, or
take into account all types of units to which they would apply and the fuels those
units can (or have available to) combust.” Id. Once source-specific characteristics
are considered, EPA’s startup and shutdown provisions are plainly arbitrary and
lack any record support.

Moreover, commenters could not have anticipated the specific details in
EPA’s final rule, as they were not proposed. EPA’s attempts to tie the details of its
new definitions and associated requirements to its original notice, and the
comments received on it, fail. Id. Because the notice EPA provided was not
sufficient to support the details of the final work practice standards, they must be

vacated and remanded for further notice and comment. Fertilizer Inst. v. EPA, 935

7 For example, the final work practice standards require use of either natural
gas or distillate oil for ignition and require engagement of emissions controls when
any other fuel is combusted. 40 C.F.R. Part 63, Subpart UUUUU, Table 3, 77 FR
at 9493-94 (JA_ - ). Petitioners Edgecombe and Spruance operate coal-fired
stoker boilers that were not designed with auxiliary burners and, thus, have no
startup fuel. Rather, diesel-soaked coal and wood are used to ignite the coal during
startup. Neither facility is equipped to burn natural gas or distillate oil, and neither
has the internal or external infrastructure to do so. Edgecombe & Spruance
Petition for Reconsideration at 4 (Apr. 27, 2012), EPA-HQ-OAR-2009-0234-
20194 JA_ ).
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F.2d 1303, 1311 (D.C. Cir. 1991) (requiring a new round of notice-and-comment
rulemaking if it would provide commenters with “their first occasion to offer new
and different criticisms which the agency might find convincing”)(internal
quotation marks omitted); see also Small Refiner Lead Phase-Down Task Force v.
EPA, 705 F.2d 506, 549 (D.C. Cir. 1983) (describing the more exacting notice
requirements of §307(d)).

E. EPA’s Denial of UARG’s Delisting Petition Was Unlawful.
EPA relies on the same flawed factual bases to deny UARG’s §112(c)(9)

petition to delist coal-fired EGUs from the §112(c) list of major source categories
as EPA does in making its “appropriate and necessary” determination. See 77 FR
at 9364-66 (JA - ); supra Argument [.C. EPA’s summary denial does not
follow its own memorandum discussing the delisting process,”' and was issued
without any prior notice or opportunity for public comment.

EPA also appears to deny UARG’s delisting petition on the grounds that the
petition was deficient because UARG only sought to delist coal-fired EGUs and
not oil-fired units. Id. at 9364/2 (JA__). This reason for denial must fail. CAA
§112(n)(1)(A) requires EPA to evaluate all “fossil-fuel-fired” EGUs to determine

if further regulation is appropriate and necessary. EPA’s Utility Study and

"' Memorandum from Sally Shaver, EPA, to Potential Petitioners Seeking

Delisting of HAPs or Source Categories, Information on EPA’s Delisting Process
(undated) (JA ).
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subsequent December 2000 regulatory determination divided the universe of

“fossil-fuel fired” EGUs into three categories: coal-fired, oil-fired, and gas-fired.

In 2000, EPA decided not to regulate gas-fired EGUs but to regulate coal- and oil-

fired EGUs under §112(d) for different factual reasons. 65 FR at 79831/1 (JA_ ).

Just as EPA can decide not to regulate gas-fired EGUs it can also legally decide

not to regulate coal-fired EGUs. For these reasons, the Court should reject EPA’s

factual and legal claims and return UARG’s delisting petition to EPA for further

consideration.

CONCLUSION

For the foregoing reasons, the Court should vacate the MATS rule.
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7548. Study of particulate emissions from motor T651e. Allowances for States with emissions rates at
vehicles. or below 0.80 lbs/mmBtu.
7549. High altitude performance adjustments. 7651f. Nitrogen oxides emission reduction program.
7550. Definitions. 7651g. Permits and compliance plans.
7551. Omitted. 7651h. Repowered sources.
7552. Motor vehicle compliance program fees. 7651i. Election for additional sources.
7553. Prohibition on production of engines requir- 7651j. Excess emissions penalty.
ing leaded gasoline. 7651Kk. Monitoring, reporting, and recordkeeping re-
7554. Urban bus standards. quirements.
76511. General compliance with other provisions.
PART B—AIRCRAFT EMISSION STANDARDS 7651m. Enforcement.
7571. Establishment of standards. 7651n. Clean coal technology regulatory incentives.
7579. Enforcement of standards. 76510. Contingency guarantee, auctions, reserve.
7573. State standards and controls. SUBCHAPTER V—PERMITS
7574. Definitions. 7661 Definitions
PART C—CLEAN FUEL VEHICLES 7661a. Permit programs.
s 7661b. Permit applications.
7581. Definitions. ) ) 7661c. Permit requirements and conditions.
7582. R%cllélslrements applicable to clean-fuel vehi- 7661d. Notification to Administrator and contiguous
7583. Standards for light-duty clean-fuel vehicles. 76616. Otit;’tzithorities.
7584. A%ﬁﬁfzgzﬁggrg;ld enforcement as per Cali- 7661f. Small business stationary source technical
7585. Standards for heavy-duty clean-fuel vehicles 3?3grzr;g?ronmental compliance assistance
(GVWR above 8,500 up to 26,000 1bs.).
7586. Centrally fueled fleets. SUBCHAPTER VI—STRATOSPHERIC OZONE
7587. Vehicle conversions. PROTECTION
7588. Federal agency fleets. 7671. Definitions.
7589. California pilot test program. 7671a.  Listing of class I and class II substances.
7590. General provisions. 7671b. Monitoring and reporting requirements.
SUBCHAPTER III—GENERAL PROVISIONS T671c. Phase-out of production and consumption of
.. . class I substances.
7601. Administration. 7671d. Phase-out of production and consumption of
7602. Definitions. class II substances.
7603. Emergency powers. 7671e. Accelerated schedule.
7604. Citizen suits. = 7671f.  Exchange authority.
7605. Representation in litigation. 7671g. National recycling and emission reduction
7606. Federal procurement. program.
7607. Adr_ninistrative proceedings and judicial re-  7g71n. Servicing of motor vehicle air conditioners.
View. 7671i. Nonessential products containing chloro-
7608. Mandatory licensing. fluorocarbons.
7609. Policy review. 7671j. Labeling.
7610. Other authority. 7671k.  Safe alternatives policy.
7611. Records and audit. 76711. Federal procurement.
7612. Economic impact analyses. 7671m. Relationship to other laws.
7613. Repealed. 7671n.  Authority of Administrator.
7614. Labor standards. 76710. Transfers among Parties to Montreal Proto-
7615. Separability. col.
7616. Sewage treatment grants. 7671p. International cooperation.
7617. Economic impact assessment. 7671q. Miscellaneous provisions.
7618. Repealed.
7619. Air quality monitoring. CODIFICATION
7620.  Standardized air quality modeling. Act July 14, 1955, ch. 360, 69 Stat. 322, as amended.
7621. Employment effects. known as the Clean Air Act, which was formerly classi-
7622 Employee protection. fied to chapter 15B (§1857 et seq.) of this title, was com-
7623. Repealed. , pletely revised by Pub. L. 95-95, Aug. 7, 1977, 91 Stat.
7624. Cost of vapor recovery equipment. 685, and was reclassified to this chapter.
7625. Vapor recovery for small business marketers
of petroleum products. SUBCHAPTER I—PROGRAMS AND
7625-1. Exemptions for certain territories. ACTIVITIES
7625a. Statutory construction.
7626. Authorization of appropriations. PART A—AIR QUALITY AND EMISSION
7627. Air pollution from Outer Continental Shelf LIMITATIONS
activities.
7628. Demonstration grant program for local gov- AMENDMENTS
ernments. 1977—Pub. L. 95-95, title I, §117(a), Aug. 7, 1977, 91
SUBCHAPTER IV—NOISE POLLUTION Stat. 712, designated sections 7401 to 7428 of this title as
7641. Noise abatement. part A.
7642. Authorization of appropriations.

§7401. Congressional findings and declaration of
purpose

(a) Findings

The Congress finds—

(1) that the predominant part of the Nation’s
population is located in its rapidly expanding
metropolitan and other urban areas, which
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generally cross the boundary lines of local ju-
risdictions and often extend into two or more
States;

(2) that the growth in the amount and com-
plexity of air pollution brought about by ur-
banization, industrial development, and the
increasing use of motor vehicles, has resulted
in mounting dangers to the public health and
welfare, including injury to agricultural crops
and livestock, damage to and the deteriora-
tion of property, and hazards to air and ground
transportation;

(3) that air pollution prevention (that is, the
reduction or elimination, through any meas-
ures, of the amount of pollutants produced or
created at the source) and air pollution con-
trol at its source is the primary responsibility
of States and local governments; and

(4) that Federal financial assistance and
leadership is essential for the development of
cooperative Federal, State, regional, and local
programs to prevent and control air pollution.

(b) Declaration

The purposes of this subchapter are—

(1) to protect and enhance the quality of the
Nation’s air resources so as to promote the
public health and welfare and the productive
capacity of its population;

(2) to initiate and accelerate a national re-
search and development program to achieve
the prevention and control of air pollution;

(3) to provide technical and financial assist-
ance to State and local governments in con-
nection with the development and execution of
their air pollution prevention and control pro-
grams; and

(4) to encourage and assist the development
and operation of regional air pollution preven-
tion and control programs.

(c) Pollution prevention

A primary goal of this chapter is to encourage
or otherwise promote reasonable Federal, State,
and local governmental actions, consistent with
the provisions of this chapter, for pollution pre-
vention.

(July 14, 1955, ch. 360, title I, §101, formerly §1,
as added Pub. L. 88-206, §1, Dec. 17, 1963, 77 Stat.
392; renumbered §101 and amended Pub. L.
89-272, title I, §101(2), (3), Oct. 20, 1965, 79 Stat.
992; Pub. L. 90-148, §2, Nov. 21, 1967, 81 Stat. 485;
Pub. L. 101-549, title I, §108(k), Nov. 15, 1990, 104
Stat. 2468.)

CODIFICATION

Section was formerly classified to section 1857 of this
title.

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in a prior section 1857 of this title, act of July
14, 1955, ch. 360, §1, 69 Stat. 322, prior to the general
amendment of this chapter by Pub. L. 88-206.

AMENDMENTS

1990—Subsec. (a)(3). Pub. L. 101-549, §108(k)(1), amend-
ed par. (3) generally. Prior to amendment, par. (3) read
as follows: ‘‘that the prevention and control of air pol-
lution at its source is the primary responsibility of
States and local governments; and”’.

Subsec. (b)(4). Pub. L. 101-549, §108(k)(2),
“prevention and’’ after ‘‘pollution’.

inserted
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Subsec. (c). Pub. L. 101-549, §108(k)(3), added subsec.
(c).
1967—Subsec. (b)(1). Pub. L. 90-148 inserted ‘‘and en-
hance the quality of’’ after ‘‘to protect’.

1965—Subsec. (b). Pub. L. 89-272 substituted ‘‘this
title” for ‘“‘this Act”’, which for purposes of codification
has been changed to ‘‘this subchapter’.

EFFECTIVE DATE OF 1990 AMENDMENT

Section 711(b) of Pub. L. 101-549 provided that:

‘(1) Except as otherwise expressly provided, the
amendments made by this Act [see Tables for classi-
fication] shall be effective on the date of enactment of
this Act [Nov. 15, 1990].

‘(2) The Administrator’s authority to assess civil
penalties under section 205(c) of the Clean Air Act [42
U.S.C. 7524(c)], as amended by this Act, shall apply to
violations that occur or continue on or after the date
of enactment of this Act. Civil penalties for violations
that occur prior to such date and do not continue after
such date shall be assessed in accordance with the pro-
visions of the Clean Air Act [42 U.S.C. 7401 et seq.] in
effect immediately prior to the date of enactment of
this Act.

‘“(83) The civil penalties prescribed under sections
205(a) and 211(d)(1) of the Clean Air Act [42 U.S.C.
75624(a), 7545(d)(1)], as amended by this Act, shall apply
to violations that occur on or after the date of enact-
ment of this Act. Violations that occur prior to such
date shall be subject to the civil penalty provisions pre-
scribed in sections 205(a) and 211(d) of the Clean Air Act
in effect immediately prior to the enactment of this
Act. The injunctive authority prescribed under section
211(d)(2) of the Clean Air Act, as amended by this Act,
shall apply to violations that occur or continue on or
after the date of enactment of this Act.

‘“(4) For purposes of paragraphs (2) and (3), where the
date of a violation cannot be determined it will be as-
sumed to be the date on which the violation is discov-
ered.”

EFFECTIVE DATE OF 1977 AMENDMENT; PENDING AC-
TIONS; CONTINUATION OF RULES, CONTRACTS, AUTHOR-
IZATIONS, ETC.; IMPLEMENTATION PLANS

Section 406 of Pub. L. 95-95, as amended by Pub. L.
95-190, §14(b)(6), Nov. 16, 1977, 91 Stat. 1405, provided
that:

‘“(a) No suit, action, or other proceeding lawfully
commenced by or against the Administrator or any
other officer or employee of the United States in his of-
ficial capacity or in relation to the discharge of his of-
ficial duties under the Clean Air Act [this chapter], as
in effect immediately prior to the date of enactment of
this Act [Aug. 7, 1977] shall abate by reason of the tak-
ing effect of the amendments made by this Act [see
Short Title of 1977 Amendment note below]. The court
may, on its own motion or that of any party made at
any time within twelve months after such taking ef-
fect, allow the same to be maintained by or against the
Administrator or such officer or employee.

‘““(b) All rules, regulations, orders, determinations,
contracts, certifications, authorizations, delegations,
or other actions duly issued, made, or taken by or pur-
suant to the Clean Air Act [this chapter], as in effect
immediately prior to the date of enactment of this Act
[Aug. 7, 1977], and pertaining to any functions, powers,
requirements, and duties under the Clean Air Act, as in
effect immediately prior to the date of enactment of
this Act, and not suspended by the Administrator or
the courts, shall continue in full force and effect after
the date of enactment of this Act until modified or re-
scinded in accordance with the Clean Air Act as amend-
ed by this Act [see Short Title of 1977 Amendment note
below].

‘“(c) Nothing in this Act [see Short Title of 1977
Amendment note below] nor any action taken pursuant
to this Act shall in any way affect any requirement of
an approved implementation plan in effect under sec-
tion 110 of the Clean Air Act [section 7410 of this title]
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(designated in subsection (a)) which consists of the
PM, s monitors necessary to implement the national
ambient air quality standards is established by Decem-
ber 31, 1999.

‘“(¢)(1) The Governors shall be required to submit des-
ignations referred to in section 107(d)(1) of the Clean
Air Act [42 U.S.C. 7407(d)(1)] for each area following
promulgation of the July 1997 PM,s national ambient
air quality standard within 1 year after receipt of 3
years of air quality monitoring data performed in ac-
cordance with any applicable Federal reference meth-
ods for the relevant areas. Only data from the monitor-
ing network designated in subsection (a) and other Fed-
eral reference method PM,s monitors shall be consid-
ered for such designations. Nothing in the previous sen-
tence shall be construed as affecting the Governor’s au-
thority to designate an area initially as nonattain-
ment, and the Administrator’s authority to promulgate
the designation of an area as nonattainment, under sec-
tion 107(d)(1) of the Clean Air Act, based on its con-
tribution to ambient air quality in a nearby nonattain-
ment area.

‘“(2) For any area designated as nonattainment for
the July 1997 PM, s national ambient air quality stand-
ard in accordance with the schedule set forth in this
section, notwithstanding the time limit prescribed in
paragraph (2) of section 169B(e) of the Clean Air Act [42
U.S.C. 7492(e)(2)], the Administrator shall require State
implementation plan revisions referred to in such para-
graph (2) to be submitted at the same time as State im-
plementation plan revisions referred to in section 172 of
the Clean Air Act [42 U.S.C. 7502] implementing the re-
vised national ambient air quality standard for fine
particulate matter are required to be submitted. For
any area designated as attainment or unclassifiable for
such standard, the Administrator shall require the
State implementation plan revisions referred to in such
paragraph (2) to be submitted 1 year after the area has
been so designated. The preceding provisions of this
paragraph shall not preclude the implementation of the
agreements and recommendations set forth in the
Grand Canyon Visibility Transport Commission Report
dated June 1996.

“(d) The Administrator shall promulgate the designa-
tions referred to in section 107(d)(1) of the Clean Air
Act [42 U.S.C. 7407(d)(1)] for each area following pro-
mulgation of the July 1997 PM,s national ambient air
quality standard by the earlier of 1 year after the ini-
tial designations required under subsection (c)(1) are
required to be submitted or December 31, 2005.

‘“(e) FIELD STUDY.—Not later than 2 years after the
date of enactment of the SAFETEA-LU [Aug. 10, 2005],
the Administrator shall—

‘(1) conduct a field study of the ability of the PM, s
Federal Reference Method to differentiate those par-
ticles that are larger than 2.5 micrometers in diame-
ter;

‘(2) develop a Federal reference method to measure
directly particles that are larger than 2.5 microm-
eters in diameter without reliance on subtracting
from coarse particle measurements those particles
that are equal to or smaller than 2.5 micrometers in
diameter;

‘“(3) develop a method of measuring the composi-
tion of coarse particles; and

‘“(4) submit a report on the study and responsibil-
ities of the Administrator under paragraphs (1)
through (3) to—

‘“(A) the Committee on Energy and Commerce of
the House of Representatives; and

“(B) the Committee on Environment and Public
Works of the Senate.

“SEC. 6103. OZONE DESIGNATION REQUIREMENTS.

‘“(a) The Governors shall be required to submit the
designations referred to in section 107(d)(1) of the Clean
Air Act [42 U.S.C. 7407(d)(1)] within 2 years following
the promulgation of the July 1997 ozone national ambi-
ent air quality standards.

“(b) The Administrator shall promulgate final des-
ignations no later than 1 year after the designations re-

quired under subsection (a) are required to be submit-
ted.
“SEC. 6104. ADDITIONAL PROVISIONS.

““Nothing in sections 6101 through 6103 shall be con-
strued by the Administrator of Environmental Protec-
tion Agency or any court, State, or person to affect any
pending litigation or to be a ratification of the ozone or
PM, s standards.”

PENDING ACTIONS AND PROCEEDINGS

Suits, actions, and other proceedings lawfully com-
menced by or against the Administrator or any other
officer or employee of the United States in his official
capacity or in relation to the discharge of his official
duties under act July 14, 1955, the Clean Air Act, as in
effect immediately prior to the enactment of Pub. L.
95-95 [Aug. 7, 1977], not to abate by reason of the taking
effect of Pub. L. 95-95, see section 406(a) of Pub. L.
95-95, set out as an Effective Date of 1977 Amendment
note under section 7401 of this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 [this chapter], see
section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

§7408. Air quality criteria and control tech-
niques

(a) Air pollutant list; publication and revision by
Administrator; issuance of air quality ecri-
teria for air pollutants

(1) For the purpose of establishing national
primary and secondary ambient air quality
standards, the Administrator shall within 30
days after December 31, 1970, publish, and shall
from time to time thereafter revise, a list which
includes each air pollutant—

(A) emissions of which, in his judgment,
cause or contribute to air pollution which may
reasonably be anticipated to endanger public
health or welfare;

(B) the presence of which in the ambient air
results from numerous or diverse mobile or
stationary sources; and

(C) for which air quality criteria had not
been issued before December 31, 1970 but for
which he plans to issue air quality criteria
under this section.

(2) The Administrator shall issue air quality
criteria for an air pollutant within 12 months
after he has included such pollutant in a list
under paragraph (1). Air quality criteria for an
air pollutant shall accurately reflect the latest
scientific knowledge useful in indicating the
kind and extent of all identifiable effects on
public health or welfare which may be expected
from the presence of such pollutant in the ambi-
ent air, in varying quantities. The criteria for
an air pollutant, to the extent practicable, shall
include information on—

(A) those variable factors (including atmos-
pheric conditions) which of themselves or in
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combination with other factors may alter the
effects on public health or welfare of such air
pollutant;

(B) the types of air pollutants which, when
present in the atmosphere, may interact with
such pollutant to produce an adverse effect on
public health or welfare; and

(C) any known or anticipated adverse effects
on welfare.

(b) Issuance by Administrator of information on
air pollution control techniques; standing
consulting committees for air pollutants; es-
tablishment; membership

(1) Simultaneously with the issuance of cri-
teria under subsection (a) of this section, the
Administrator shall, after consultation with ap-
propriate advisory committees and Federal de-
partments and agencies, issue to the States and
appropriate air pollution control agencies infor-
mation on air pollution control techniques,
which information shall include data relating to
the cost of installation and operation, energy re-
quirements, emission reduction benefits, and en-
vironmental impact of the emission control
technology. Such information shall include such
data as are available on available technology
and alternative methods of prevention and con-
trol of air pollution. Such information shall also
include data on alternative fuels, processes, and
operating methods which will result in elimi-
nation or significant reduction of emissions.

(2) In order to assist in the development of in-
formation on pollution control techniques, the
Administrator may establish a standing consult-
ing committee for each air pollutant included in
a list published pursuant to subsection (a)(1) of
this section, which shall be comprised of tech-
nically qualified individuals representative of
State and local governments, industry, and the
academic community. Each such committee
shall submit, as appropriate, to the Adminis-
trator information related to that required by
paragraph (1).

(c) Review, modification, and reissuance of cri-
teria or information

The Administrator shall from time to time re-
view, and, as appropriate, modify, and reissue
any criteria or information on control tech-
niques issued pursuant to this section. Not later
than six months after August 7, 1977, the Admin-
istrator shall revise and reissue criteria relating
to concentrations of NOs over such period (not
more than three hours) as he deems appropriate.
Such criteria shall include a discussion of nitric
and nitrous acids, nitrites, nitrates, nitros-
amines, and other carcinogenic and potentially
carcinogenic derivatives of oxides of nitrogen.

(d) Publication in Federal Register; availability
of copies for general public

The issuance of air quality criteria and infor-
mation on air pollution control techniques shall
be announced in the Federal Register and copies
shall be made available to the general public.

(e) Transportation planning and guidelines

The Administrator shall, after consultation
with the Secretary of Transportation, and after
providing public notice and opportunity for
comment, and with State and local officials,
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within nine months after November 15, 1990, and

periodically thereafter as necessary to maintain

a continuous transportation-air quality plan-

ning process, update the June 1978 Transpor-

tation-Air Quality Planning Guidelines and pub-
lish guidance on the development and imple-
mentation of transportation and other measures
necessary to demonstrate and maintain attain-
ment of national ambient air quality standards.

Such guidelines shall include information on—
(1) methods to identify and evaluate alter-

native planning and control activities;

(2) methods of reviewing plans on a regular
basis as conditions change or new information
is presented;

(3) identification of funds and other re-
sources necessary to implement the plan, in-
cluding interagency agreements on providing
such funds and resources;

(4) methods to assure participation by the
public in all phases of the planning process;
and

(5) such other methods as the Administrator
determines necessary to carry out a continu-
ous planning process.

(f) Information regarding processes, procedures,
and methods to reduce or control pollutants
in transportation; reduction of mobile source
related pollutants; reduction of impact on
public health

(1) The Administrator shall publish and make
available to appropriate Federal, State, and
local environmental and transportation agencies
not later than one year after November 15, 1990,
and from time to time thereafter—

(A) information prepared, as appropriate, in
consultation with the Secretary of Transpor-
tation, and after providing public notice and
opportunity for comment, regarding the for-
mulation and emission reduction potential of
transportation control measures related to
criteria pollutants and their precursors, in-
cluding, but not limited to—

(i) programs for improved public transit;

(ii) restriction of certain roads or lanes to,
or construction of such roads or lanes for use
by, passenger buses or high occupancy vehi-
cles;

(iii) employer-based transportation man-
agement plans, including incentives;

(iv) trip-reduction ordinances;

(v) traffic flow improvement programs
that achieve emission reductions;

(vi) fringe and transportation corridor
parking facilities serving multiple occu-
pancy vehicle programs or transit service;

(vii) programs to limit or restrict vehicle
use in downtown areas or other areas of
emission concentration particularly during
periods of peak use;

(viii) programs for the provision of all
forms of high-occupancy, shared-ride serv-
ices;

(ix) programs to limit portions of road sur-
faces or certain sections of the metropolitan
area to the use of non-motorized vehicles or
pedestrian use, both as to time and place;

(x) programs for secure bicycle storage fa-
cilities and other facilities, including bicy-

1See Codification note below.
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amended Pub. L. 95-95, title I, §106, Aug. 7, 1977,
91 Stat. 691.)

CODIFICATION

Section was formerly classified to section 1857c—4 of
this title.

PRIOR PROVISIONS

A prior section 109 of act July 14, 1955, was renum-
bered section 116 by Pub. L. 91-604 and is classified to
section 7416 of this title.

AMENDMENTS

1977—Subsec. (c). Pub. L. 95-95, §106(b), added subsec.
().
Subsec. (d). Pub. L. 95-95, §106(a), added subsec. (d).

EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95, set out as a note under section 7401 of
this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 [this chapter], see
section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

TERMINATION OF ADVISORY COMMITTEES

Advisory committees established after Jan. 5, 1973, to
terminate not later than the expiration of the 2-year
period beginning on the date of their establishment,
unless, in the case of a committee established by the
President or an officer of the Federal Government, such
committee is renewed by appropriate action prior to
the expiration of such 2-year period, or in the case of
a committee established by the Congress, its duration
is otherwise provided for by law. See section 14 of Pub.
L. 92463, Oct. 6, 1972, 86 Stat. 776, set out in the Appen-
dix to Title 5, Government Organization and Employ-
ees.

ROLE OF SECONDARY STANDARDS

Pub. L. 101-549, title VIII, §817, Nov. 15, 1990, 104 Stat.
2697, provided that:

‘“(a) REPORT.—The Administrator shall request the
National Academy of Sciences to prepare a report to
the Congress on the role of national secondary ambient
air quality standards in protecting welfare and the en-
vironment. The report shall:

‘(1) include information on the effects on welfare
and the environment which are caused by ambient
concentrations of pollutants listed pursuant to sec-
tion 108 [42 U.S.C. 7408] and other pollutants which
may be listed;

“(2) estimate welfare and environmental costs in-
curred as a result of such effects;

‘4(3) examine the role of secondary standards and
the State implementation planning process in pre-
venting such effects;

‘“(4) determine ambient concentrations of each such
pollutant which would be adequate to protect welfare
and the environment from such effects;

‘“(b) estimate the costs and other impacts of meet-
ing secondary standards; and

‘(6) consider other means consistent with the goals
and objectives of the Clean Air Act [42 U.S.C. 7401 et

seq.] which may be more effective than secondary

standards in preventing or mitigating such effects.

“(b) SUBMISSION TO CONGRESS; COMMENTS; AUTHORIZA-
TION.—(1) The report shall be transmitted to the Con-
gress not later than 3 years after the date of enactment
of the Clean Air Act Amendments of 1990 [Nov. 15, 1990].

‘“(2) At least 90 days before issuing a report the Ad-
ministrator shall provide an opportunity for public
comment on the proposed report. The Administrator
shall include in the final report a summary of the com-
ments received on the proposed report.

‘(3) There are authorized to be appropriated such
sums as are necessary to carry out this section.”

§7410. State implementation plans for national
primary and secondary ambient air quality
standards

(a) Adoption of plan by State; submission to Ad-
ministrator; content of plan; revision; new
sources; indirect source review program;
supplemental or intermittent control systems

(1) Each State shall, after reasonable notice
and public hearings, adopt and submit to the Ad-
ministrator, within 3 years (or such shorter pe-
riod as the Administrator may prescribe) after
the promulgation of a national primary ambient
air quality standard (or any revision thereof)
under section 7409 of this title for any air pollut-
ant, a plan which provides for implementation,
maintenance, and enforcement of such primary
standard in each air quality control region (or
portion thereof) within such State. In addition,
such State shall adopt and submit to the Admin-
istrator (either as a part of a plan submitted
under the preceding sentence or separately)
within 3 years (or such shorter period as the Ad-
ministrator may prescribe) after the promulga-
tion of a national ambient air quality secondary
standard (or revision thereof), a plan which pro-
vides for implementation, maintenance, and en-
forcement of such secondary standard in each
air quality control region (or portion thereof)
within such State. Unless a separate public
hearing is provided, each State shall consider its
plan implementing such secondary standard at
the hearing required by the first sentence of this
paragraph.

(2) Bach implementation plan submitted by a
State under this chapter shall be adopted by the
State after reasonable notice and public hear-
ing. Each such plan shall—

(A) include enforceable emission limitations
and other control measures, means, or tech-
niques (including economic incentives such as
fees, marketable permits, and auctions of
emissions rights), as well as schedules and
timetables for compliance, as may be nec-
essary or appropriate to meet the applicable
requirements of this chapter;

(B) provide for establishment and operation
of appropriate devices, methods, systems, and
procedures necessary to—

(i) monitor, compile, and analyze data on
ambient air quality, and

(ii) upon request, make such data available
to the Administrator;

(C) include a program to provide for the en-
forcement of the measures described in sub-
paragraph (A), and regulation of the modifica-
tion and construction of any stationary source
within the areas covered by the plan as nec-
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essary to assure that national ambient air
quality standards are achieved, including a
permit program as required in parts C and D of
this subchapter;

(D) contain adequate provisions—

(i) prohibiting, consistent with the provi-
sions of this subchapter, any source or other
type of emissions activity within the State
from emitting any air pollutant in amounts
which will—

(I) contribute significantly to nonattain-
ment in, or interfere with maintenance by,
any other State with respect to any such
national primary or secondary ambient air
quality standard, or

(IT) interfere with measures required to
be included in the applicable implementa-
tion plan for any other State under part C
of this subchapter to prevent significant
deterioration of air quality or to protect
visibility,

(ii) insuring compliance with the applica-
ble requirements of sections 7426 and 7415 of
this title (relating to interstate and inter-
national pollution abatement);

(E) provide (i) necessary assurances that the
State (or, except where the Administrator
deems inappropriate, the general purpose local
government or governments, or a regional
agency designated by the State or general pur-
pose local governments for such purpose) will
have adequate personnel, funding, and author-
ity under State (and, as appropriate, local) law
to carry out such implementation plan (and is
not prohibited by any provision of Federal or
State law from carrying out such implementa-
tion plan or portion thereof), (ii) requirements
that the State comply with the requirements
respecting State boards under section 7428 of
this title, and (iii) necessary assurances that,
where the State has relied on a local or re-
gional government, agency, or instrumental-
ity for the implementation of any plan provi-
sion, the State has responsibility for ensuring
adequate implementation of such plan provi-
sion;

(F') require, as may be prescribed by the Ad-
ministrator—

(i) the installation, maintenance, and re-
placement of equipment, and the implemen-
tation of other necessary steps, by owners or
operators of stationary sources to monitor
emissions from such sources,

(ii) periodic reports on the nature and
amounts of emissions and emissions-related
data from such sources, and

(iii) correlation of such reports by the
State agency with any emission limitations
or standards established pursuant to this
chapter, which reports shall be available at
reasonable times for public inspection;

(G) provide for authority comparable to that
in section 7603 of this title and adequate con-
tingency plans to implement such authority;

(H) provide for revision of such plan—

(i) from time to time as may be necessary
to take account of revisions of such national
primary or secondary ambient air quality
standard or the availability of improved or
more expeditious methods of attaining such
standard, and
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(ii) except as provided in paragraph (3)(C),
whenever the Administrator finds on the
basis of information available to the Admin-
istrator that the plan is substantially inad-
equate to attain the national ambient air
quality standard which it implements or to
otherwise comply with any additional re-
quirements established under this chapter;

(I) in the case of a plan or plan revision for
an area designated as a nonattainment area,
meet the applicable requirements of part D of
this subchapter (relating to nonattainment
areas);

(J) meet the applicable requirements of sec-
tion 7421 of this title (relating to consulta-
tion), section 7427 of this title (relating to pub-
lic notification), and part C of this subchapter
(relating to prevention of significant deterio-
ration of air quality and visibility protection);

(K) provide for—

(i) the performance of such air quality
modeling as the Administrator may pre-
scribe for the purpose of predicting the ef-
fect on ambient air quality of any emissions
of any air pollutant for which the Adminis-
trator has established a national ambient
air quality standard, and

(ii) the submission, upon request, of data
related to such air quality modeling to the
Administrator;

(L) require the owner or operator of each
major stationary source to pay to the permit-
ting authority, as a condition of any permit
required under this chapter, a fee sufficient to
cover—

(i) the reasonable costs of reviewing and
acting upon any application for such a per-
mit, and

(ii) if the owner or operator receives a per-
mit for such source, the reasonable costs of
implementing and enforcing the terms and
conditions of any such permit (not including
any court costs or other costs associated
with any enforcement action),

until such fee requirement is superseded with
respect to such sources by the Administrator’s
approval of a fee program under subchapter V
of this chapter; and

(M) provide for consultation and participa-
tion by local political subdivisions affected by
the plan.

(3)(A) Repealed. Pub. L. 101-549, title 1,
§101(d)(1), Nov. 15, 1990, 104 Stat. 2409.

(B) As soon as practicable, the Administrator
shall, consistent with the purposes of this chap-
ter and the Energy Supply and Environmental
Coordination Act of 1974 [15 U.S.C. 791 et seq.],
review each State’s applicable implementation
plans and report to the State on whether such
plans can be revised in relation to fuel burning
stationary sources (or persons supplying fuel to
such sources) without interfering with the at-
tainment and maintenance of any national am-
bient air quality standard within the period per-
mitted in this section. If the Administrator de-
termines that any such plan can be revised, he
shall notify the State that a plan revision may
be submitted by the State. Any plan revision
which is submitted by the State shall, after pub-
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Pub. L. 9595, §107(b), added subsec. (g) relating to
Governor’s authority to issue temporary emergency
suspensions.

Subsec. (h). Pub. L. 95-190, §14(a)(5), redesignated sub-
sec. (g), added by Pub. L. 95-95, §108(g), as (h). Former
subsec. (h) redesignated (i).

Subsec. (i). Pub. L. 95-190, §14(a)(5), redesignated sub-
sec. (h), added by Pub. L. 95-95, §108(g), as (i). Former
subsec. (i) redesignated (j) and amended.

Subsec. (j). Pub. L. 95-190 §14(a)(5), (6), redesignated
subsec. (i), added by Pub. L. 95-95, §108(g), as (j) and in
subsec. (j) as so redesignated, substituted ‘‘will enable
such source” for “‘at such source will enable it”.

1974—Subsec. (a)(3). Pub. L. 93-319, §4(a), designated
existing provisions as subpar. (A) and added subpar. (B).

Subsec. (¢). Pub. L. 93-319, §4(b), designated existing
provisions as par. (1) and existing pars. (1), (2), and (3)
as subpars. (A), (B), and (C), respectively, of such redes-
ignated par. (1), and added par. (2).

EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95, set out as a note under section 7401 of
this title.

PENDING ACTIONS AND PROCEEDINGS

Suits, actions, and other proceedings lawfully com-
menced by or against the Administrator or any other
officer or employee of the United States in his official
capacity or in relation to the discharge of his official
duties under act July 14, 1955, the Clean Air Act, as in
effect immediately prior to the enactment of Pub. L.
95-95 [Aug. 7, 1977], not to abate by reason of the taking
effect of Pub. L. 95-95, see section 406(a) of Pub. L.
95-95, set out as an Effective Date of 1977 Amendment
note under section 7401 of this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 [this chapter], see
section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

MODIFICATION OR RESCISSION OF IMPLEMENTATION
PLANS APPROVED AND IN EFFECT PRIOR TO AUG. T,
1977

Nothing in the Clean Air Act Amendments of 1977
[Pub. L. 95-95] to affect any requirement of an approved
implementation plan under this section or any other
provision in effect under this chapter before Aug. 7,
1977, until modified or rescinded in accordance with
this chapter as amended by the Clean Air Act Amend-
ments of 1977, see section 406(c) of Pub. L. 95-95, set out
as an Effective Date of 1977 Amendment note under sec-
tion 7401 of this title.

SAVINGS PROVISION

Section 16 of Pub. L. 91-604 provided that:

‘“(a)(1) Any implementation plan adopted by any
State and submitted to the Secretary of Health, Edu-
cation, and Welfare, or to the Administrator pursuant
to the Clean Air Act [this chapter] prior to enactment
of this Act [Dec. 31, 1970] may be approved under sec-
tion 110 of the Clean Air Act [this section] (as amended
by this Act) [Pub. L. 91-604] and shall remain in effect,
unless the Administrator determines that such imple-
mentation plan, or any portion thereof, is not consist-
ent with applicable requirements of the Clean Air Act

[this chapter] (as amended by this Act) and will not
provide for the attainment of national primary ambi-
ent air quality standards in the time required by such
Act. If the Administrator so determines, he shall, with-
in 90 days after promulgation of any national ambient
air quality standards pursuant to section 109(a) of the
Clean Air Act [section 7409(a) of this title], notify the
State and specify in what respects changes are needed
to meet the additional requirements of such Act, in-
cluding requirements to implement national secondary
ambient air quality standards. If such changes are not
adopted by the State after public hearings and within
six months after such notification, the Administrator
shall promulgate such changes pursuant to section
110(c) of such Act [subsec. (¢) of this section].

‘“(2) The amendments made by section 4(b) [amending
sections 7403 and 7415 of this title] shall not be con-
strued as repealing or modifying the powers of the Ad-
ministrator with respect to any conference convened
under section 108(d) of the Clean Air Act [section 7415
of this title] before the date of enactment of this Act
[Dec. 31, 1970].

‘““(b) Regulations or standards issued under this title
II of the Clean Air Act [subchapter II of this chapter]
prior to the enactment of this Act [Dec. 31, 1970] shall
continue in effect until revised by the Administrator
consistent with the purposes of such Act [this chap-
ter].”

FEDERAL ENERGY ADMINISTRATOR

“Federal Energy Administrator’, for purposes of this
chapter, to mean Administrator of Federal Energy Ad-
ministration established by Pub. L. 93-275, May 7, 1974,
88 Stat. 97, which is classified to section 761 et seq. of
Title 15, Commerce and Trade, but with the term to
mean any officer of the United States designated as
such by the President until Federal Energy Adminis-
trator takes office and after Federal Energy Adminis-
tration ceases to exist, see section 798 of Title 15, Com-
merce and Trade.

Federal Energy Administration terminated and func-
tions vested by law in Administrator thereof trans-
ferred to Secretary of Energy (unless otherwise specifi-
cally provided) by sections 7151(a) and 7293 of this title.

§7411. Standards of performance for new station-
ary sources

(a) Definitions

For purposes of this section:

(1) The term ‘‘standard of performance”
means a standard for emissions of air pollut-
ants which reflects the degree of emission lim-
itation achievable through the application of
the best system of emission reduction which
(taking into account the cost of achieving
such reduction and any nonair quality health
and environmental impact and energy require-
ments) the Administrator determines has been
adequately demonstrated.

(2) The term ‘‘new source’ means any sta-
tionary source, the construction or modifica-
tion of which is commenced after the publica-
tion of regulations (or, if earlier, proposed reg-
ulations) prescribing a standard of perform-
ance under this section which will be applica-
ble to such source.

(3) The term ‘‘stationary source’” means any
building, structure, facility, or installation
which emits or may emit any air pollutant.
Nothing in subchapter II of this chapter relat-
ing to nonroad engines shall be construed to
apply to stationary internal combustion en-
gines.

(4) The term ‘‘modification’” means any
physical change in, or change in the method of

Addendum - 007

CAA§ 111


13872
Typewritten Text
CAA § 111


USCA Case #12-1100
§7411

Docume
TITLE 42—TH

operation of, a stationary source which in-
creases the amount of any air pollutant emit-
ted by such source or which results in the
emission of any air pollutant not previously
emitted.

(5) The term ‘‘owner or operator’” means any
person who owns, leases, operates, controls, or
supervises a stationary source.

(6) The term ‘‘existing source’” means any
stationary source other than a new source.

(7) The term ‘‘technological system of con-
tinuous emission reduction’ means—

(A) a technological process for production
or operation by any source which is inher-
ently low-polluting or nonpolluting, or

(B) a technological system for continuous
reduction of the pollution generated by a
source before such pollution is emitted into
the ambient air, including precombustion
cleaning or treatment of fuels.

(8) A conversion to coal (A) by reason of an
order under section 2(a) of the Energy Supply
and Environmental Coordination Act of 1974
[156 U.S.C. 792(a)] or any amendment thereto,
or any subsequent enactment which super-
sedes such Act [15 U.S.C. 791 et seq.], or (B)
which qualifies under section 7413(d)(5)(A)({i)?
of this title, shall not be deemed to be a modi-
fication for purposes of paragraphs (2) and (4)
of this subsection.

(b) List of categories of stationary sources;
standards of performance; information on
pollution control techniques; sources owned
or operated by United States; particular sys-
tems; revised standards

(1)(A) The Administrator shall, within 90 days
after December 31, 1970, publish (and from time
to time thereafter shall revise) a list of cat-
egories of stationary sources. He shall include a
category of sources in such list if in his judg-
ment it causes, or contributes significantly to,
air pollution which may reasonably be antici-
pated to endanger public health or welfare.

(B) Within one year after the inclusion of a
category of stationary sources in a list under
subparagraph (A), the Administrator shall pub-
lish proposed regulations, establishing Federal
standards of performance for new sources within
such category. The Administrator shall afford
interested persons an opportunity for written
comment on such proposed regulations. After
considering such comments, he shall promul-
gate, within one year after such publication,
such standards with such modifications as he
deems appropriate. The Administrator shall, at
least every 8 years, review and, if appropriate,
revise such standards following the procedure
required by this subsection for promulgation of
such standards. Notwithstanding the require-
ments of the previous sentence, the Adminis-
trator need not review any such standard if the
Administrator determines that such review is
not appropriate in light of readily available in-
formation on the efficacy of such standard.
Standards of performance or revisions thereof
shall become effective upon promulgation. When
implementation and enforcement of any require-
ment of this chapter indicate that emission lim-

1See References in Text note below.
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itations and percent reductions beyond those re-
quired by the standards promulgated under this
section are achieved in practice, the Adminis-
trator shall, when revising standards promul-
gated under this section, consider the emission
limitations and percent reductions achieved in
practice.

(2) The Administrator may distinguish among
classes, types, and sizes within categories of new
sources for the purpose of establishing such
standards.

(3) The Administrator shall, from time to
time, issue information on pollution control
techniques for categories of new sources and air
pollutants subject to the provisions of this sec-
tion.

(4) The provisions of this section shall apply to
any new source owned or operated by the United
States.

(5) Except as otherwise authorized under sub-
section (h) of this section, nothing in this sec-
tion shall be construed to require, or to author-
ize the Administrator to require, any new or
modified source to install and operate any par-
ticular technological system of continuous
emission reduction to comply with any new
source standard of performance.

(6) The revised standards of performance re-
quired by enactment of subsection (a)(1)(A)({)
and (ii)! of this section shall be promulgated not
later than one year after August 7, 1977. Any
new or modified fossil fuel fired stationary
source which commences construction prior to
the date of publication of the proposed revised
standards shall not be required to comply with
such revised standards.

(c) State implementation and enforcement of
standards of performance

(1) Each State may develop and submit to the
Administrator a procedure for implementing
and enforcing standards of performance for new
sources located in such State. If the Adminis-
trator finds the State procedure is adequate, he
shall delegate to such State any authority he
has under this chapter to implement and enforce
such standards.

(2) Nothing in this subsection shall prohibit
the Administrator from enforcing any applicable
standard of performance under this section.

(d) Standards of performance for existing
sources; remaining useful life of source

(1) The Administrator shall prescribe regula-
tions which shall establish a procedure similar
to that provided by section 7410 of this title
under which each State shall submit to the Ad-
ministrator a plan which (A) establishes stand-
ards of performance for any existing source for
any air pollutant (i) for which air quality cri-
teria have not been issued or which is not in-
cluded on a list published under section 7408(a)
of this title or emitted from a source category
which is regulated under section 7412 of this
title but (ii) to which a standard of performance
under this section would apply if such existing
source were a new source, and (B) provides for
the implementation and enforcement of such
standards of performance. Regulations of the
Administrator under this paragraph shall per-
mit the State in applying a standard of perform-
ance to any particular source under a plan sub-
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mitted under this paragraph to take into consid-
eration, among other factors, the remaining use-
ful life of the existing source to which such
standard applies.

(2) The Administrator shall have the same au-
thority—

(A) to prescribe a plan for a State in cases
where the State fails to submit a satisfactory
plan as he would have under section 7410(c) of
this title in the case of failure to submit an
implementation plan, and

(B) to enforce the provisions of such plan in
cases where the State fails to enforce them as
he would have under sections 7413 and 7414 of
this title with respect to an implementation
plan.

In promulgating a standard of performance
under a plan prescribed under this paragraph,
the Administrator shall take into consideration,
among other factors, remaining useful lives of
the sources in the category of sources to which
such standard applies.

(e) Prohibited acts

After the effective date of standards of per-
formance promulgated under this section, it
shall be unlawful for any owner or operator of
any new source to operate such source in viola-
tion of any standard of performance applicable
to such source.

(f) New source standards of performance

(1) For those categories of major stationary
sources that the Administrator listed under sub-
section (b)(1)(A) of this section before November
15, 1990, and for which regulations had not been
proposed by the Administrator by November 15,
1990, the Administrator shall—

(A) propose regulations establishing stand-
ards of performance for at least 25 percent of
such categories of sources within 2 years after
November 15, 1990;

(B) propose regulations establishing stand-
ards of performance for at least 50 percent of
such categories of sources within 4 years after
November 15, 1990; and

(C) propose regulations for the remaining
categories of sources within 6 years after No-
vember 15, 1990.

(2) In determining priorities for promulgating
standards for categories of major stationary
sources for the purpose of paragraph (1), the Ad-
ministrator shall consider—

(A) the quantity of air pollutant emissions
which each such category will emit, or will be
designed to emit;

(B) the extent to which each such pollutant
may reasonably be anticipated to endanger
public health or welfare; and

(C) the mobility and competitive nature of
each such category of sources and the con-
sequent need for nationally applicable new
source standards of performance.

(3) Before promulgating any regulations under
this subsection or listing any category of major
stationary sources as required under this sub-
section, the Administrator shall consult with
appropriate representatives of the Governors
and of State air pollution control agencies.

(g) Revision of regulations

(1) Upon application by the Governor of a
State showing that the Administrator has failed
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to specify in regulations under subsection (f)(1)
of this section any category of major stationary
sources required to be specified under such regu-
lations, the Administrator shall revise such reg-
ulations to specify any such category.

(2) Upon application of the Governor of a
State, showing that any category of stationary
sources which is not included in the list under
subsection (b)(1)(A) of this section contributes
significantly to air pollution which may reason-
ably be anticipated to endanger public health or
welfare (notwithstanding that such category is
not a category of major stationary sources), the
Administrator shall revise such regulations to
specify such category of stationary sources.

(3) Upon application of the Governor of a State
showing that the Administrator has failed to
apply properly the criteria required to be con-
sidered under subsection (f)(2) of this section,
the Administrator shall revise the list under
subsection (b)(1)(A) of this section to apply prop-
erly such criteria.

(4) Upon application of the Governor of a State
showing that—

(A) a new, innovative, or improved tech-
nology or process which achieves greater con-
tinuous emission reduction has been ade-
quately demonstrated for any category of sta-
tionary sources, and

(B) as a result of such technology or process,
the new source standard of performance in ef-
fect under this section for such category no
longer reflects the greatest degree of emission
limitation achievable through application of
the best technological system of continuous
emission reduction which (taking into consid-
eration the cost of achieving such emission re-
duction, and any non-air quality health and
environmental impact and energy require-
ments) has been adequately demonstrated,

the Administrator shall revise such standard of
performance for such category accordingly.

(5) Unless later deadlines for action of the Ad-
ministrator are otherwise prescribed under this
section, the Administrator shall, not later than
three months following the date of receipt of
any application by a Governor of a State, ei-
ther—

(A) find that such application does not con-
tain the requisite showing and deny such ap-
plication, or

(B) grant such application and take the ac-
tion required under this subsection.

(6) Before taking any action required by sub-
section (f) of this section or by this subsection,
the Administrator shall provide notice and op-
portunity for public hearing.

(h) Design, equipment, work practice, or oper-
ational standard; alternative emission limita-
tion

(1) For purposes of this section, if in the judg-
ment of the Administrator, it is not feasible to
prescribe or enforce a standard of performance,
he may instead promulgate a design, equipment,
work practice, or operational standard, or com-
bination thereof, which reflects the best techno-
logical system of continuous emission reduction
which (taking into consideration the cost of
achieving such emission reduction, and any non-
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air quality health and environmental impact
and energy requirements) the Administrator de-
termines has been adequately demonstrated. In
the event the Administrator promulgates a de-
sign or equipment standard under this sub-
section, he shall include as part of such standard
such requirements as will assure the proper op-
eration and maintenance of any such element of
design or equipment.

(2) For the purpose of this subsection, the
phrase ‘‘not feasible to prescribe or enforce a
standard of performance’ means any situation
in which the Administrator determines that (A)
a pollutant or pollutants cannot be emitted
through a conveyance designed and constructed
to emit or capture such pollutant, or that any
requirement for, or use of, such a conveyance
would be inconsistent with any Federal, State,
or local law, or (B) the application of measure-
ment methodology to a particular class of
sources is not practicable due to technological
or economic limitations.

(3) If after notice and opportunity for public
hearing, any person establishes to the satisfac-
tion of the Administrator that an alternative
means of emission limitation will achieve a re-
duction in emissions of any air pollutant at
least equivalent to the reduction in emissions of
such air pollutant achieved under the require-
ments of paragraph (1), the Administrator shall
permit the use of such alternative by the source
for purposes of compliance with this section
with respect to such pollutant.

(4) Any standard promulgated under paragraph
(1) shall be promulgated in terms of standard of
performance whenever it becomes feasible to
promulgate and enforce such standard in such
terms.

(5) Any design, equipment, work practice, or
operational standard, or any combination there-
of, described in this subsection shall be treated
as a standard of performance for purposes of the
provisions of this chapter (other than the provi-
sions of subsection (a) of this section and this
subsection).

(i) Country elevators

Any regulations promulgated by the Adminis-
trator under this section applicable to grain ele-
vators shall not apply to country elevators (as
defined by the Administrator) which have a
storage capacity of less than two million five
hundred thousand bushels.

(§) Innovative technological systems of continu-
ous emission reduction

(1)(A) Any person proposing to own or operate
a new source may request the Administrator for
one or more waivers from the requirements of
this section for such source or any portion
thereof with respect to any air pollutant to en-
courage the use of an innovative technological
system or systems of continuous emission re-
duction. The Administrator may, with the con-
sent of the Governor of the State in which the
source is to be located, grant a waiver under this
paragraph, if the Administrator determines
after notice and opportunity for public hearing,
that—

(i) the proposed system or systems have not
been adequately demonstrated,

(ii) the proposed system or systems will op-
erate effectively and there is a substantial
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likelihood that such system or systems will
achieve greater continuous emission reduction
than that required to be achieved under the
standards of performance which would other-
wise apply, or achieve at least an equivalent
reduction at lower cost in terms of energy,
economic, or nonair quality environmental
impact,

(iii) the owner or operator of the proposed
source has demonstrated to the satisfaction of
the Administrator that the proposed system
will not cause or contribute to an unreason-
able risk to public health, welfare, or safety in
its operation, function, or malfunction, and

(iv) the granting of such waiver is consistent
with the requirements of subparagraph (C).

In making any determination under clause (ii),
the Administrator shall take into account any
previous failure of such system or systems to
operate effectively or to meet any requirement
of the new source performance standards. In de-
termining whether an unreasonable risk exists
under clause (iii), the Administrator shall con-
sider, among other factors, whether and to what
extent the use of the proposed technological sys-
tem will cause, increase, reduce, or eliminate
emissions of any unregulated pollutants; avail-
able methods for reducing or eliminating any
risk to public health, welfare, or safety which
may be associated with the use of such system;
and the availability of other technological sys-
tems which may be used to conform to standards
under this section without causing or contribut-
ing to such unreasonable risk. The Adminis-
trator may conduct such tests and may require
the owner or operator of the proposed source to
conduct such tests and provide such information
as is necessary to carry out clause (iii) of this
subparagraph. Such requirements shall include a
requirement for prompt reporting of the emis-
sion of any unregulated pollutant from a system
if such pollutant was not emitted, or was emit-
ted in significantly lesser amounts without use
of such system.

(B) A waiver under this paragraph shall be
granted on such terms and conditions as the Ad-
ministrator determines to be necessary to as-
sure—

(i) emissions from the source will not pre-
vent attainment and maintenance of any na-
tional ambient air quality standards, and

(ii) proper functioning of the technological
system or systems authorized.

Any such term or condition shall be treated as
a standard of performance for the purposes of
subsection (e) of this section and section 7413 of
this title.

(C) The number of waivers granted under this
paragraph with respect to a proposed techno-
logical system of continuous emission reduction
shall not exceed such number as the Adminis-
trator finds necessary to ascertain whether or
not such system will achieve the conditions
specified in clauses (ii) and (iii) of subparagraph
(A).

(D) A waiver under this paragraph shall extend
to the sooner of—

(i) the date determined by the Adminis-
trator, after consultation with the owner or
operator of the source, taking into consider-
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ation the design, installation, and capital cost
of the technological system or systems being
used, or

(ii) the date on which the Administrator de-
termines that such system has failed to—

(I) achieve at least an equivalent continu-
ous emission reduction to that required to
be achieved under the standards of perform-
ance which would otherwise apply, or

(IT) comply with the condition specified in
paragraph (1)(A)(ii),

and that such failure cannot be corrected.

(E) In carrying out subparagraph (D)(i), the
Administrator shall not permit any waiver for a
source or portion thereof to extend beyond the
date—

(i) seven years after the date on which any
waiver is granted to such source or portion
thereof, or

(ii) four years after the date on which such
source or portion thereof commences oper-
ation,

whichever is earlier.

(F) No waiver under this subsection shall
apply to any portion of a source other than the
portion on which the innovative technological
system or systems of continuous emission re-
duction is used.

(2)(A) If a waiver under paragraph (1) is termi-
nated under clause (ii) of paragraph (1)(D), the
Administrator shall grant an extension of the
requirements of this section for such source for
such minimum period as may be necessary to
comply with the applicable standard of perform-
ance under this section. Such period shall not
extend beyond the date three years from the
time such waiver is terminated.

(B) An extension granted under this paragraph
shall set forth emission limits and a compliance
schedule containing increments of progress
which require compliance with the applicable
standards of performance as expeditiously as
practicable and include such measures as are
necessary and practicable in the interim to min-
imize emissions. Such schedule shall be treated
as a standard of performance for purposes of
subsection (e) of this section and section 7413 of
this title.

(July 14, 1955, ch. 360, title I, §111, as added Pub.
L. 91-604, §4(a), Dec. 31, 1970, 84 Stat. 1683;
amended Pub. L. 92-157, title III, §302(f), Nov. 18,

1971, 85 Stat. 464; Pub. L. 9595, title I,
§109(a)-(d)(1), (e), (f), title IV, §401(b), Aug. T,
1977, 91 Stat. 697703, 791, Pub. L. 95-190,

§14(a)(7)—(9), Nov. 16, 1977, 91 Stat. 1399; Pub. L.
95-623, §13(a), Nov. 9, 1978, 92 Stat. 3457; Pub. L.
101-549, title I, §108(e)—(g), title III, §302(a), (b),
title IV, §403(a), Nov. 15, 1990, 104 Stat. 2467, 2574,
2631.)

REFERENCES IN TEXT

Such Act, referred to in subsec. (a)(8), means Pub. L.
93-319, June 22, 1974, 88 Stat. 246, as amended, known as
the Energy Supply and Environmental Coordination
Act of 1974, which is classified principally to chapter
16C (§791 et seq.) of Title 15, Commerce and Trade. For
complete classification of this Act to the Code, see
Short Title note set out under section 791 of Title 15
and Tables.

Section 7413 of this title, referred to in subsec. (a)(8),
was amended generally by Pub. L. 101-549, title VII,
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§701, Nov. 15, 1990, 104 Stat. 2672, and, as so amended,
subsec. (d) of section 7413 no longer relates to final
compliance orders.

Subsection (a)(1) of this section, referred to in subsec.
(b)(6), was amended generally by Pub. L. 101-549, title
VII, §403(a), Nov. 15, 1990, 104 Stat. 2631, and, as so
amended, no longer contains subpars.

CODIFICATION

Section was formerly classified to section 1857c—6 of
this title.

PRIOR PROVISIONS

A prior section 111 of act July 14, 1955, was renum-
bered section 118 by Pub. L. 91-604 and is classified to
section 7418 of this title.

AMENDMENTS

1990—Subsec. (a)(1). Pub. L. 101-549, §403(a), amended
par. (1) generally, substituting provisions defining
‘“‘standard of performance’ with respect to any air pol-
lutant for provisions defining such term with respect to
subsec. (b) fossil fuel fired and other stationary sources
and subsec. (d) particular sources.

Subsec. (a)(3). Pub. L. 101-549, §108(f), inserted at end
‘““Nothing in subchapter II of this chapter relating to
nonroad engines shall be construed to apply to station-
ary internal combustion engines.”

Subsec. (b)(1)(B). Pub. L. 101-549, §108(e)(1), sub-
stituted ‘“Within one year’” for ‘Within 120 days’’,
“within one year” for ‘“‘within 90 days’, and ‘‘every 8
yvears’ for ‘‘every four years’, inserted before last sen-
tence ‘‘Notwithstanding the requirements of the pre-
vious sentence, the Administrator need not review any
such standard if the Administrator determines that
such review is not appropriate in light of readily avail-
able information on the efficacy of such standard.”,
and inserted at end ‘“When implementation and en-
forcement of any requirement of this chapter indicate
that emission limitations and percent reductions be-
yond those required by the standards promulgated
under this section are achieved in practice, the Admin-
istrator shall, when revising standards promulgated
under this section, consider the emission limitations
and percent reductions achieved in practice.”

Subsec. (A)(1)(A)@@). Pub. L. 101-549, §302(a), which di-
rected the substitution of “7412(b)”’ for ‘“7412(b)(1)(A)”,
could not be executed, because of the prior amendment
by Pub. L. 101-549, §108(g), see below.

Pub. L. 101-549, §108(g), substituted ‘‘or emitted from
a source category which is regulated under section 7412
of this title” for ‘“‘or 7412(b)(1)(A)”.

Subsec. (f)(1). Pub. L. 101-549, §108(e)(2), amended par.
(1) generally, substituting present provisions for provi-
sions requiring the Administrator to promulgate regu-
lations listing the categories of major stationary
sources not on the required list by Aug. 7, 1977, and reg-
ulations establishing standards of performance for such
categories.

Subsec. (g)(5) to (8). Pub. L. 101-549, §302(b), redesig-
nated par. (7) as (5) and struck out ‘‘or section 7412 of
this title” after ‘‘this section’, redesignated par. (8) as
(6), and struck out former pars. (56) and (6) which read
as follows:

‘() Upon application by the Governor of a State
showing that the Administrator has failed to list any
air pollutant which causes, or contributes to, air pollu-
tion which may reasonably be anticipated to result in
an increase in mortality or an increase in serious irre-
versible, or incapacitating reversible, illness as a haz-
ardous air pollutant under section 7412 of this title the
Administrator shall revise the list of hazardous air pol-
lutants under such section to include such pollutant.

‘(6) Upon application by the Governor of a State
showing that any category of stationary sources of a
hazardous air pollutant listed under section 7412 of this
title is not subject to emission standards under such
section, the Administrator shall propose and promul-
gate such emission standards applicable to such cat-
egory of sources.”
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1978—Subsecs. (A)(1)(A)(i), (g)(4)(B). Pub. L. 95-623,
§13(a)(2), substituted ‘‘under this section’ for ‘‘under
subsection (b) of this section”.

Subsec. (h)(5). Pub. L. 95-623, §13(a)(1), added par. (5).

Subsec. (j). Pub. L. 95-623, §13(a)(3), substituted in
pars. (1)(A) and (2)(A) ‘‘standards under this section”
and ‘‘under this section” for ‘‘standards under sub-
section (b) of this section’ and ‘‘under subsection (b) of
this section”’, respectively.

1977—Subsec. (a)(1). Pub. L. 95-95, §109(c)(1)(A), added
subpars. (A), (B), and (C), substituted ‘‘For the purpose
of subparagraphs (A)(i) and (ii) and (B), a standard of
performance shall reflect” for ‘‘a standard for emis-
sions of air pollutants which reflects’, ‘“‘and the per-
centage reduction achievable’” for ‘‘achievable’, and
‘“‘technological system of continuous emission reduc-
tion which (taking into consideration the cost of
achieving such emission reduction, and any nonair
quality health and environment impact and energy re-
quirements)” for ‘‘system of emission reduction which
(taking into account the cost of achieving such reduc-
tion)” in existing provisions, and inserted provision
that, for the purpose of subparagraph (1)(A)(ii), any
cleaning of the fuel or reduction in the pollution char-
acteristics of the fuel after extraction and prior to
combustion may be credited, as determined under regu-
lations promulgated by the Administrator, to a source
which burns such fuel.

Subsec. (a)(7). Pub. L. 95-95, §109(c)(1)(B), added par.
(7) defining ‘‘technological system of continuous emis-
sion reduction”.

Pub. L. 95-95, §109(f), added par. (7) directing that
under certain circumstances a conversion to coal not
be deemed a modification for purposes of pars. (2) and
4).
Subsec. (a)(7), (8). Pub. L. 95-190, §14(a)(7), redesig-
nated second par. (7) as (8).

Subsec. (b)(1)(A). Pub. L. 95-95, §401(b), substituted
“‘such list if in his judgment it causes, or contributes
significantly to, air pollution which may reasonably be
anticipated to endanger” for ‘‘such list if he determines
it may contribute significantly to air pollution which
causes or contributes to the endangerment of”’.

Subsec. (b)(1)(B). Pub. L. 95-95, §109(c)(2), substituted
‘‘shall, at least every four years, review and, if appro-
priate,” for ‘‘may, from time to time,”’.

Subsec. (b)(5), (6). Pub. L. 95-95, §109(c)(3), added pars.
(5) and (6).

Subsec. (¢)(1). Pub. L. 95-95, §109(d)(1), struck out
‘‘(except with respect to new sources owned or operated
by the United States)” after ‘‘implement and enforce
such standards”.

Subsec. (d)(1). Pub. L. 95-95, §109(b)(1), substituted
‘“‘standards of performance’ for ‘‘emission standards”
and inserted provisions directing that regulations of
the Administrator permit the State, in applying a
standard of performance to any particular source under
a submitted plan, to take into consideration, among
other factors, the remaining useful life of the existing
source to which the standard applies.

Subsec. (d)(2). Pub. L. 95-95, §109(b)(2), provided that,
in promulgating a standard of performance under a
plan, the Administrator take into consideration,
among other factors, the remaining useful lives of the
sources in the category of sources to which the stand-
ard applies.

Subsecs. (f) to (i). Pub. L. 9595, §109(a), added sub-
secs. (f) to (1).

Subsecs. (j), (k). Pub. L. 95-190, §14(a)(8), (9), redesig-
nated subsec. (k) as (j) and, as so redesignated, sub-
stituted ““(B)” for ‘/(8)” as designation for second sub-
par. in par. (2). Former subsec. (j), added by Pub. L.
95-95, §109(e), which related to compliance with applica-
ble standards of performance, was struck out.

Pub. L. 95-95, §109(e), added subsec. (k).

1971—Subsec. (b)(1)(B). Pub. L. 92-157 substituted in
first sentence ‘‘publish proposed’ for ‘‘propose’’.

EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)

of Pub. L. 95-95, set out as a note under section 7401 of
this title.

REGULATIONS

Section 403(b), (¢) of Pub. L. 101-549 provided that:

““(b) REVISED REGULATIONS.—Not later than three
years after the date of enactment of the Clean Air Act
Amendments of 1990 [Nov. 15, 1990], the Administrator
shall promulgate revised regulations for standards of
performance for new fossil fuel fired electric utility
units commencing construction after the date on which
such regulations are proposed that, at a minimum, re-
quire any source subject to such revised standards to
emit sulfur dioxide at a rate not greater than would
have resulted from compliance by such source with the
applicable standards of performance under this section
[amending sections 7411 and 7479 of this title] prior to
such revision.

‘‘(c) APPLICABILITY.—The provisions of subsections (a)
[amending this section] and (b) apply only so long as
the provisions of section 403(e) of the Clean Air Act [42
U.S.C. 7651b(e)] remain in effect.”

TRANSFER OF FUNCTIONS

Enforcement functions of Administrator or other offi-
cial in Environmental Protection Agency related to
compliance with new source performance standards
under this section with respect to pre-construction,
construction, and initial operation of transportation
system for Canadian and Alaskan natural gas trans-
ferred to Federal Inspector, Office of Federal Inspector
for the Alaska Natural Gas Transportation System,
until first anniversary of date of initial operation of
Alaska Natural Gas Transportation System, see Reorg.
Plan No. 1 of 1979, eff. July 1, 1979, §§102(a), 203(a), 44
F.R. 33663, 33666, 93 Stat. 1373, 1376, set out in the Ap-
pendix to Title 5, Government Organization and Em-
ployees. Office of Federal Inspector for the Alaska Nat-
ural Gas Transportation System abolished and func-
tions and authority vested in Inspector transferred to
Secretary of Energy by section 3012(b) of Pub. L.
102-486, set out as an Abolition of Office of Federal In-
spector note under section 719e of Title 15, Commerce
and Trade. Functions and authority vested in Sec-
retary of Energy subsequently transferred to Federal
Coordinator for Alaska Natural Gas Transportation
Projects by section 720d(f) of Title 15.

PENDING ACTIONS AND PROCEEDINGS

Suits, actions, and other proceedings lawfully com-
menced by or against the Administrator or any other
officer or employee of the United States in his official
capacity or in relation to the discharge of his official
duties under act July 14, 1955, the Clean Air Act, as in
effect immediately prior to the enactment of Pub. L.
95-95 [Aug. 7, 1977], not to abate by reason of the taking
effect of Pub. L. 95-95, see section 406(a) of Pub. L.
95-95, set out as an Effective Date of 1977 Amendment
note under section 7401 of this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 [this chapter], see
section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

§ 7412. Hazardous air pollutants

(a) Definitions

For purposes of this section, except subsection
(r) of this section—
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(1) Major source

The term ‘‘major source’” means any sta-
tionary source or group of stationary sources
located within a contiguous area and under
common control that emits or has the poten-
tial to emit considering controls, in the aggre-
gate, 10 tons per year or more of any hazard-
ous air pollutant or 25 tons per year or more
of any combination of hazardous air pollut-
ants. The Administrator may establish a less-
er quantity, or in the case of radionuclides dif-
ferent criteria, for a major source than that
specified in the previous sentence, on the basis
of the potency of the air pollutant, persist-
ence, potential for bioaccumulation, other
characteristics of the air pollutant, or other
relevant factors.

(2) Area source

The term ‘‘area source’” means any station-
ary source of hazardous air pollutants that is
not a major source. For purposes of this sec-
tion, the term ‘‘area source’ shall not include
motor vehicles or nonroad vehicles subject to
regulation under subchapter II of this chapter.

(3) Stationary source

The term ‘‘stationary source’’ shall have the
same meaning as such term has under section
7411(a) of this title.

(4) New source

The term ‘‘new source’” means a stationary
source the construction or reconstruction of
which is commenced after the Administrator
first proposes regulations under this section
establishing an emission standard applicable
to such source.

(5) Modification

The term ‘‘modification” means any phys-
ical change in, or change in the method of op-
eration of, a major source which increases the
actual emissions of any hazardous air pollut-
ant emitted by such source by more than a de
minimis amount or which results in the emis-
sion of any hazardous air pollutant not pre-
viously emitted by more than a de minimis
amount.

(6) Hazardous air pollutant

The term ‘‘hazardous air pollutant’” means
any air pollutant listed pursuant to subsection
(b) of this section.

(7) Adverse environmental effect

The term ‘‘adverse environmental effect”
means any significant and widespread adverse
effect, which may reasonably be anticipated,
to wildlife, aquatic life, or other natural re-
sources, including adverse impacts on popu-
lations of endangered or threatened species or
significant degradation of environmental qual-
ity over broad areas.

(8) Electric utility steam generating unit

The term ‘‘electric utility steam generating
unit” means any fossil fuel fired combustion
unit of more than 25 megawatts that serves a
generator that produces electricity for sale. A
unit that cogenerates steam and electricity
and supplies more than one-third of its poten-
tial electric output capacity and more than 25
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megawatts electrical output to any utility
power distribution system for sale shall be
considered an electric utility steam generat-
ing unit.

(9) Owner or operator

The term ‘‘owner or operator’” means any
person who owns, leases, operates, controls, or
supervises a stationary source.

(10) Existing source

The term ‘‘existing source’” means any sta-
tionary source other than a new source.

(11) Carcinogenic effect

Unless revised, the term ‘‘carcinogenic ef-
fect”” shall have the meaning provided by the
Administrator under Guidelines for Carcino-
genic Risk Assessment as of the date of enact-
ment.! Any revisions in the existing Guide-
lines shall be subject to notice and oppor-
tunity for comment.

(b) List of pollutants
(1) Initial list

The Congress establishes for purposes of this
section a list of hazardous air pollutants as
follows:

CAS
number

75070
60355
75058
98862
53963
107028
79061
79107
107131
107051
92671
62533
90040
1332214
71432
92875
98077
100447
92524
117817
542881
75252
106990
156627
105602
133062
63252
75150
56235
463581
120809
133904
57749
7782505
79118
532274
108907
510156
67663
107302
126998
1319773
95487

Chemical name

Acetaldehyde
Acetamide
Acetonitrile
Acetophenone
2-Acetylaminofluorene
Acrolein

Acrylamide

Acrylic acid
Acrylonitrile

Allyl chloride
4-Aminobiphenyl
Aniline

o-Anisidine

Asbestos

Benzene (including benzene from gasoline)
Benzidine
Benzotrichloride
Benzyl chloride
Biphenyl
Bis(2-ethylhexyl)phthalate (DEHP)
Bis(chloromethyl)ether
Bromoform
1,3-Butadiene

Calcium cyanamide
Caprolactam

Captan

Carbaryl

Carbon disulfide
Carbon tetrachloride
Carbonyl sulfide
Catechol

Chloramben

Chlordane

Chlorine

Chloroacetic acid
2-Chloroacetophenone
Chlorobenzene
Chlorobenzilate
Chloroform
Chloromethyl methyl ether
Chloroprene
Cresols/Cresylic acid (isomers and mixture)
0-Cresol

1See References in Text note below.
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CAS
number

108394
106445
98828
941157
3547044
334883
132649
96128
84742
106467
91941
111444
542756
62737
111422
121697
64675
119904
60117
119937
79447
68122
57147
131113
77781
534521
51285
121142
123911
122667
106898
106887
140885
100414
51796
75003
106934
107062
107211
151564
75218
96457
75343
50000
76448
118741
87683
77474
67721
822060
680319
110543
302012
7647010
7664393
123319
78591
58899
108316
67561
72435
74839
74873
71556
78933
60344
74884
108101
624839
80626
1634044
101144
75092
101688
101779
91203
98953

TITLE 42—TH

Chemical name

m-Cresol

p-Cresol

Cumene

2,4-D, salts and esters

DDE

Diazomethane

Dibenzofurans
1,2-Dibromo-3-chloropropane
Dibutylphthalate
1,4-Dichlorobenzene(p)
3,3-Dichlorobenzidene

Dichloroethyl ether (Bis(2-chloroethyl)ether)
1,3-Dichloropropene

Dichlorvos

Diethanolamine

N,N-Diethyl aniline (N,N-Dimethylaniline)
Diethyl sulfate
3,3-Dimethoxybenzidine

Dimethyl aminoazobenzene
3,3-Dimethyl benzidine

Dimethyl carbamoyl chloride
Dimethyl formamide

1,1-Dimethyl hydrazine

Dimethyl phthalate

Dimethyl sulfate

4,6-Dinitro-o-cresol, and salts
2,4-Dinitrophenol

2,4-Dinitrotoluene

1,4-Dioxane (1,4-Diethyleneoxide)
1,2-Diphenylhydrazine
Epichlorohydrin (1-Chloro-2,3-epoxypropane)
1,2-Epoxybutane

Ethyl acrylate

Ethyl benzene

Ethyl carbamate (Urethane)

Ethyl chloride (Chloroethane)
Ethylene dibromide (Dibromoethane)
Ethylene dichloride (1,2-Dichloroethane)
Ethylene glycol

Ethylene imine (Aziridine)

Ethylene oxide

Ethylene thiourea

Ethylidene dichloride (1,1-Dichloroethane)
Formaldehyde

Heptachlor

Hexachlorobenzene
Hexachlorobutadiene
Hexachlorocyclopentadiene
Hexachloroethane
Hexamethylene-1,6-diisocyanate
Hexamethylphosphoramide

Hexane

Hydrazine

Hydrochloric acid

Hydrogen fluoride (Hydrofluoric acid)
Hydroquinone

Isophorone

Lindane (all isomers)

Maleic anhydride

Methanol

Methoxychlor

Methyl bromide (Bromomethane)
Methyl chloride (Chloromethane)
Methyl chloroform (1,1,1-Trichloroethane)
Methyl ethyl ketone (2-Butanone)
Methyl hydrazine

Methyl iodide (Iodomethane)

Methyl isobutyl ketone (Hexone)
Methyl isocyanate

Methyl methacrylate

Methyl tert butyl ether

4,4-Methylene bis(2-chloroaniline)
Methylene chloride (Dichloromethane)
Methylene diphenyl diisocyanate (MDI)
4,4-Methylenedianiline

Naphthalene

Nitrobenzene

Document #140125
E L

CAS
number

92933
100027
79469
684935
62759
59892
56382
82688
87865
108952
106503
75445
7803512
7723140
85449
1336363
1120714
57578
123386
114261
78875
75569
75558
91225
106514
100425
96093
1746016
79345
127184
7550450
108883
95807
584849
95534
8001352
120821
79005
79016
95954
88062
121448
1582098
540841
108054
593602
75014
75354
1330207
95476
108383
106423
0

0

DO OO OO ODODOoODOODOOoCOoOO

NOTE:

Filed: 10/23/2012

Page 135 of 177
AND WELFARE age 6246

Chemical name

4-Nitrobiphenyl

4-Nitrophenol

2-Nitropropane

N-Nitroso-N-methylurea

N-Nitrosodimethylamine

N-Nitrosomorpholine

Parathion

Pentachloronitrobenzene (Quintobenzene)

Pentachlorophenol

Phenol

p-Phenylenediamine

Phosgene

Phosphine

Phosphorus

Phthalic anhydride

Polychlorinated biphenyls (Aroclors)

1,3-Propane sultone

beta-Propiolactone

Propionaldehyde

Propoxur (Baygon)

Propylene dichloride (1,2-Dichloropropane)

Propylene oxide

1,2-Propylenimine (2-Methyl aziridine)

Quinoline

Quinone

Styrene

Styrene oxide

2,3,7,8-Tetrachlorodibenzo-p-dioxin

1,1,2,2-Tetrachloroethane

Tetrachloroethylene (Perchloroethylene)

Titanium tetrachloride

Toluene

2,4-Toluene diamine

2,4-Toluene diisocyanate

o-Toluidine

Toxaphene (chlorinated camphene)

1,2,4-Trichlorobenzene

1,1,2-Trichloroethane

Trichloroethylene

2,4,5-Trichlorophenol

2,4,6-Trichlorophenol

Triethylamine

Trifluralin

2,2,4-Trimethylpentane

Vinyl acetate

Vinyl bromide

Vinyl chloride

Vinylidene chloride (1,1-Dichloroethylene)

Xylenes (isomers and mixture)

o-Xylenes

m-Xylenes

p-Xylenes

Antimony Compounds

Arsenic Compounds (inorganic including ar-
sine)

Beryllium Compounds

Cadmium Compounds

Chromium Compounds

Cobalt Compounds

Coke Oven Emissions

Cyanide Compounds?

Glycol ethers?

Lead Compounds

Manganese Compounds

Mercury Compounds

Fine mineral fibers3

Nickel Compounds

Polycylic Organic Matter?

Radionuclides (including radon)5

Selenium Compounds

For all listings above which contain the word

“‘compounds’ and for glycol ethers, the following ap-
plies: Unless otherwise specified, these listings are de-
fined as including any unique chemical substance that
contains the named chemical (i.e., antimony, arsenic,
etc.) as part of that chemical’s infrastructure.
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1X’CN where X = H’ or any other group where a for-
mal dissociation may occur. For example KCN or

Ca(CN),.
2Includes mono- and di- ethers of ethylene glycol,
diethylene glycol, and triethylene glycol
R-(OCH2CH2),~OR’ where
n=1,2,or3

R = alkyl or aryl groups
R’ =R, H, or groups which, when removed, yield
glycol ethers with the structure: R-(OCH2CH),-OH.
Polymers are excluded from the glycol category.
3Includes mineral fiber emissions from facilities
manufacturing or processing glass, rock, or slag fibers
(or other mineral derived fibers) of average diameter 1
micrometer or less.
4Includes organic compounds with more than one
benzene ring, and which have a boiling point greater
than or equal to 100°C.
5A type of atom which spontaneously undergoes
radioactive decay.

(2) Revision of the list

The Administrator shall periodically review
the list established by this subsection and pub-
lish the results thereof and, where appro-
priate, revise such list by rule, adding pollut-
ants which present, or may present, through
inhalation or other routes of exposure, a
threat of adverse human health effects (in-
cluding, but not limited to, substances which
are known to be, or may reasonably be antici-
pated to be, carcinogenic, mutagenic, tera-
togenic, neurotoxic, which cause reproductive
dysfunction, or which are acutely or chron-
ically toxic) or adverse environmental effects
whether through ambient concentrations, bio-
accumulation, deposition, or otherwise, but
not including releases subject to regulation
under subsection (r) of this section as a result
of emissions to the air. No air pollutant which
is listed under section 7408(a) of this title may
be added to the list under this section, except
that the prohibition of this sentence shall not
apply to any pollutant which independently
meets the listing criteria of this paragraph
and is a precursor to a pollutant which is list-
ed under section 7408(a) of this title or to any
pollutant which is in a class of pollutants list-
ed under such section. No substance, practice,
process or activity regulated under subchapter
VI of this chapter shall be subject to regula-
tion under this section solely due to its ad-
verse effects on the environment.

(3) Petitions to modify the list

(A) Beginning at any time after 6 months
after November 15, 1990, any person may peti-
tion the Administrator to modify the list of
hazardous air pollutants under this subsection
by adding or deleting a substance or, in case of
listed pollutants without CAS numbers (other
than coke oven emissions, mineral fibers, or
polycyclic organic matter) removing certain
unique substances. Within 18 months after re-
ceipt of a petition, the Administrator shall ei-
ther grant or deny the petition by publishing
a written explanation of the reasons for the
Administrator’s decision. Any such petition
shall include a showing by the petitioner that
there is adequate data on the health or envi-
ronmental defects? of the pollutant or other
evidence adequate to support the petition. The
Administrator may not deny a petition solely

280 in original. Probably should be ‘‘effects’.
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on the basis of inadequate resources or time
for review.

(B) The Administrator shall add a substance
to the list upon a showing by the petitioner or
on the Administrator’s own determination
that the substance is an air pollutant and that
emissions, ambient concentrations, bio-
accumulation or deposition of the substance
are known to cause or may reasonably be an-
ticipated to cause adverse effects to human
health or adverse environmental effects.

(C) The Administrator shall delete a sub-
stance from the list upon a showing by the pe-
titioner or on the Administrator’s own deter-
mination that there is adequate data on the
health and environmental effects of the sub-
stance to determine that emissions, ambient
concentrations, bioaccumulation or deposition
of the substance may not reasonably be antici-
pated to cause any adverse effects to the
human health or adverse environmental ef-
fects.

(D) The Administrator shall delete one or
more unique chemical substances that contain
a listed hazardous air pollutant not having a
CAS number (other than coke oven emissions,
mineral fibers, or polycyclic organic matter)
upon a showing by the petitioner or on the Ad-
ministrator’s own determination that such
unique chemical substances that contain the
named chemical of such listed hazardous air
pollutant meet the deletion requirements of
subparagraph (C). The Administrator must
grant or deny a deletion petition prior to pro-
mulgating any emission standards pursuant to
subsection (d) of this section applicable to any
source category or subcategory of a listed haz-
ardous air pollutant without a CAS number
listed under subsection (b) of this section for
which a deletion petition has been filed within
12 months of November 15, 1990.

(4) Further information

If the Administrator determines that infor-
mation on the health or environmental effects
of a substance is not sufficient to make a de-
termination required by this subsection, the
Administrator may use any authority avail-
able to the Administrator to acquire such in-
formation.

(5) Test methods

The Administrator may establish, by rule,
test measures and other analytic procedures
for monitoring and measuring emissions, am-
bient concentrations, deposition, and bio-
accumulation of hazardous air pollutants.

(6) Prevention of significant deterioration

The provisions of part C of this subchapter
(prevention of significant deterioration) shall
not apply to pollutants listed under this sec-
tion.

(7) Lead

The Administrator may not list elemental
lead as a hazardous air pollutant under this
subsection.

(c) List of source categories
(1) In general

Not later than 12 months after November 15,

1990, the Administrator shall publish, and
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shall from time to time, but no less often than
every 8 years, revise, if appropriate, in re-
sponse to public comment or new information,
a list of all categories and subcategories of
major sources and area sources (listed under
paragraph (3)) of the air pollutants listed pur-
suant to subsection (b) of this section. To the
extent practicable, the categories and sub-
categories listed under this subsection shall be
consistent with the list of source categories
established pursuant to section 7411 of this
title and part C of this subchapter. Nothing in
the preceding sentence limits the Administra-
tor’s authority to establish subcategories
under this section, as appropriate.

(2) Requirement for emissions standards

For the categories and subcategories the Ad-
ministrator lists, the Administrator shall es-
tablish emissions standards under subsection
(d) of this section, according to the schedule in
this subsection and subsection (e) of this sec-
tion.

(3) Area sources

The Administrator shall list under this sub-
section each category or subcategory of area
sources which the Administrator finds pre-
sents a threat of adverse effects to human
health or the environment (by such sources in-
dividually or in the aggregate) warranting reg-
ulation under this section. The Administrator
shall, not later than 5 years after November
15, 1990, and pursuant to subsection (k)(3)(B) of
this section, list, based on actual or estimated
aggregate emissions of a listed pollutant or
pollutants, sufficient categories or sub-
categories of area sources to ensure that area
sources representing 90 percent of the area
source emissions of the 30 hazardous air pol-
lutants that present the greatest threat to
public health in the largest number of urban
areas are subject to regulation under this sec-
tion. Such regulations shall be promulgated
not later than 10 years after November 15, 1990.
(4) Previously regulated categories

The Administrator may, in the Administra-
tor’s discretion, list any category or sub-
category of sources previously regulated under
this section as in effect before November 15,
1990.

(5) Additional categories

In addition to those categories and sub-
categories of sources listed for regulation pur-
suant to paragraphs (1) and (3), the Adminis-
trator may at any time list additional cat-
egories and subcategories of sources of hazard-
ous air pollutants according to the same cri-
teria for listing applicable under such para-
graphs. In the case of source categories and
subcategories listed after publication of the
initial list required under paragraph (1) or (3),
emission standards under subsection (d) of this
section for the category or subcategory shall
be promulgated within 10 years after Novem-
ber 15, 1990, or within 2 years after the date on
which such category or subcategory is listed,
whichever is later.

(6) Specific pollutants

With respect to alkylated lead compounds,
polycyclic organic matter, hexachlorobenzene,
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polychlorinated biphenyls, 2,3,7,8-
tetrachlorodibenzofurans and 2,3,7,8-tetra-
chlorodibenzo-p-dioxin, the Administrator
shall, not later than 5 years after November
15, 1990, list categories and subcategories of
sources assuring that sources accounting for
not less than 90 per centum of the aggregate
emissions of each such pollutant are subject to
standards under subsection (d)(2) or (d)(4) of
this section. Such standards shall be promul-
gated not later than 10 years after November
15, 1990. This paragraph shall not be construed
to require the Administrator to promulgate
standards for such pollutants emitted by elec-
tric utility steam generating units.

(7) Research facilities

mercury,

The Administrator shall establish a separate
category covering research or laboratory fa-
cilities, as necessary to assure the equitable
treatment of such facilities. For purposes of
this section, ‘‘research or laboratory facility”
means any stationary source whose primary
purpose is to conduct research and develop-
ment into new processes and products, where
such source is operated under the close super-
vision of technically trained personnel and is
not engaged in the manufacture of products
for commercial sale in commerce, except in a
de minimis manner.

(8) Boat manufacturing

When establishing emissions standards for
styrene, the Administrator shall list boat
manufacturing as a separate subcategory un-
less the Administrator finds that such listing
would be inconsistent with the goals and re-
quirements of this chapter.

(9) Deletions from the list

(A) Where the sole reason for the inclusion
of a source category on the list required under
this subsection is the emission of a unique
chemical substance, the Administrator shall
delete the source category from the list if it is
appropriate because of action taken under ei-
ther subparagraphs (C) or (D) of subsection
(b)(3) of this section.

(B) The Administrator may delete any
source category from the list under this sub-
section, on petition of any person or on the
Administrator’s own motion, whenever the
Administrator makes the following determina-
tion or determinations, as applicable:

(i) In the case of hazardous air pollutants
emitted by sources in the category that may
result in cancer in humans, a determination
that no source in the category (or group of
sources in the case of area sources) emits
such hazardous air pollutants in quantities
which may cause a lifetime risk of cancer
greater than one in one million to the indi-
vidual in the population who is most exposed
to emissions of such pollutants from the
source (or group of sources in the case of
area sources).

(ii) In the case of hazardous air pollutants
that may result in adverse health effects in
humans other than cancer or adverse envi-
ronmental effects, a determination that
emissions from no source in the category or
subcategory concerned (or group of sources
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in the case of area sources) exceed a level
which is adequate to protect public health
with an ample margin of safety and no ad-
verse environmental effect will result from
emissions from any source (or from a group
of sources in the case of area sources).

The Administrator shall grant or deny a peti-
tion under this paragraph within 1 year after
the petition is filed.

(d) Emission standards

(1) In general

The Administrator shall promulgate regula-
tions establishing emission standards for each
category or subcategory of major sources and
area sources of hazardous air pollutants listed
for regulation pursuant to subsection (c) of
this section in accordance with the schedules
provided in subsections (c¢) and (e) of this sec-
tion. The Administrator may distinguish
among classes, types, and sizes of sources
within a category or subcategory in establish-
ing such standards except that, there shall be
no delay in the compliance date for any stand-
ard applicable to any source under subsection
(i) of this section as the result of the authority
provided by this sentence.

(2) Standards and methods

Emissions standards promulgated under this
subsection and applicable to new or existing
sources of hazardous air pollutants shall re-
quire the maximum degree of reduction in
emissions of the hazardous air pollutants sub-
ject to this section (including a prohibition on
such emissions, where achievable) that the Ad-
ministrator, taking into consideration the
cost of achieving such emission reduction, and
any non-air quality health and environmental
impacts and energy requirements, determines
is achievable for new or existing sources in the
category or subcategory to which such emis-
sion standard applies, through application of
measures, processes, methods, systems or
techniques including, but not Ilimited to,
measures which—

(A) reduce the volume of, or eliminate
emissions of, such pollutants through proc-
ess changes, substitution of materials or
other modifications,

(B) enclose systems or processes to elimi-
nate emissions,

(C) collect, capture or treat such pollut-
ants when released from a process, stack,
storage or fugitive emissions point,

(D) are design, equipment, work practice,
or operational standards (including require-
ments for operator training or certification)
as provided in subsection (h) of this section,
or

(E) are a combination of the above.

None of the measures described in subpara-
graphs (A) through (D) shall, consistent with
the provisions of section 7414(c) of this title, in
any way compromise any United States patent
or United States trademark right, or any con-
fidential business information, or any trade
secret or any other intellectual property
right.

(3) New and existing sources

The maximum degree of reduction in emis-
sions that is deemed achievable for new
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sources in a category or subcategory shall not
be less stringent than the emission control
that is achieved in practice by the best con-
trolled similar source, as determined by the
Administrator. Emission standards promul-
gated under this subsection for existing
sources in a category or subcategory may be
less stringent than standards for new sources
in the same category or subcategory but shall
not be less stringent, and may be more strin-
gent than—

(A) the average emission limitation
achieved by the best performing 12 percent
of the existing sources (for which the Ad-
ministrator has emissions information), ex-
cluding those sources that have, within 18
months before the emission standard is pro-
posed or within 30 months before such stand-
ard is promulgated, whichever is later, first
achieved a level of emission rate or emission
reduction which complies, or would comply
if the source is not subject to such standard,
with the lowest achievable emission rate (as
defined by section 7501 of this title) applica-
ble to the source category and prevailing at
the time, in the category or subcategory for
categories and subcategories with 30 or more
sources, or

(B) the average emission limitation
achieved by the best performing 5 sources
(for which the Administrator has or could
reasonably obtain emissions information) in
the category or subcategory for categories
or subcategories with fewer than 30 sources.

(4) Health threshold

With respect to pollutants for which a
health threshold has been established, the Ad-
ministrator may consider such threshold level,
with an ample margin of safety, when estab-
lishing emission standards under this sub-
section.

(5) Alternative standard for area sources

With respect only to categories and sub-
categories of area sources listed pursuant to
subsection (c) of this section, the Adminis-
trator may, in lieu of the authorities provided
in paragraph (2) and subsection (f) of this sec-
tion, elect to promulgate standards or require-
ments applicable to sources in such categories
or subcategories which provide for the use of
generally available control technologies or
management practices by such sources to re-
duce emissions of hazardous air pollutants.

(6) Review and revision

The Administrator shall review, and revise
as necessary (taking into account develop-
ments in practices, processes, and control
technologies), emission standards promulgated
under this section no less often than every 8
years.

(7) Other requirements preserved

No emission standard or other requirement
promulgated under this section shall be inter-
preted, construed or applied to diminish or re-
place the requirements of a more stringent
emission limitation or other applicable re-
quirement established pursuant to section 7411
of this title, part C or D of this subchapter, or

Addendum — 017

138 of 177



USCA Case #12-1100
§7412

Docume
TITLE 42—TH

other authority of this chapter or a standard
issued under State authority.

(8) Coke ovens

(A) Not later than December 31, 1992, the Ad-
ministrator shall promulgate regulations es-
tablishing emission standards under para-
graphs (2) and (3) of this subsection for coke
oven batteries. In establishing such standards,
the Administrator shall evaluate—

(i) the use of sodium silicate (or equiva-
lent) luting compounds to prevent door
leaks, and other operating practices and
technologies for their effectiveness in reduc-
ing coke oven emissions, and their suit-
ability for use on new and existing coke
oven batteries, taking into account costs
and reasonable commercial door warranties;
and

(ii) as a basis for emission standards under
this subsection for new coke oven batteries
that begin construction after the date of
proposal of such standards, the Jewell design
Thompson non-recovery coke oven batteries
and other non-recovery coke oven tech-
nologies, and other appropriate emission
control and coke production technologies, as
to their effectiveness in reducing coke oven
emissions and their capability for produc-
tion of steel quality coke.

Such regulations shall require at a minimum
that coke oven batteries will not exceed 8 per
centum leaking doors, 1 per centum leaking
lids, b per centum leaking offtakes, and 16 sec-
onds visible emissions per charge, with no ex-
clusion for emissions during the period after
the closing of self-sealing oven doors. Notwith-
standing subsection (i) of this section, the
compliance date for such emission standards
for existing coke oven batteries shall be De-
cember 31, 1995.

(B) The Administrator shall promulgate
work practice regulations under this sub-
section for coke oven batteries requiring, as
appropriate—

(i) the use of sodium silicate (or equiva-
lent) luting compounds, if the Administrator
determines that use of sodium silicate is an
effective means of emissions control and is
achievable, taking into account costs and
reasonable commercial warranties for doors
and related equipment; and

(ii) door and jam cleaning practices.

Notwithstanding subsection (i) of this section,
the compliance date for such work practice
regulations for coke oven batteries shall be
not later than the date 3 years after November
15, 1990.

(C) For coke oven batteries electing to qual-
ify for an extension of the compliance date for
standards promulgated under subsection (f) of
this section in accordance with subsection
(i)(8) of this section, the emission standards
under this subsection for coke oven batteries
shall require that coke oven batteries not ex-
ceed 8 per centum leaking doors, 1 per centum
leaking lids, 5 per centum leaking offtakes,
and 16 seconds visible emissions per charge,
with no exclusion for emissions during the pe-
riod after the closing of self-sealing doors.
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Notwithstanding subsection (i) of this section,
the compliance date for such emission stand-
ards for existing coke oven batteries seeking
an extension shall be not later than the date
3 years after November 15, 1990.

(9) Sources licensed by the Nuclear Regulatory
Commission

No standard for radionuclide emissions from
any category or subcategory of facilities li-
censed by the Nuclear Regulatory Commission
(or an Agreement State) is required to be pro-
mulgated under this section if the Adminis-
trator determines, by rule, and after consulta-
tion with the Nuclear Regulatory Commission,
that the regulatory program established by
the Nuclear Regulatory Commission pursuant
to the Atomic Energy Act [42 U.S.C. 2011 et
seq.] for such category or subcategory pro-
vides an ample margin of safety to protect the
public health. Nothing in this subsection shall
preclude or deny the right of any State or po-
litical subdivision thereof to adopt or enforce
any standard or limitation respecting emis-
sions of radionuclides which is more stringent
than the standard or limitation in effect under
section 7411 of this title or this section.

(10) Effective date
Emission standards or other regulations pro-

mulgated under this subsection shall be effec-
tive upon promulgation.

(e) Schedule for standards and review

(1) In general

The Administrator shall promulgate regula-
tions establishing emission standards for cat-
egories and subcategories of sources initially
listed for regulation pursuant to subsection
(c)(1) of this section as expeditiously as prac-
ticable, assuring that—

(A) emission standards for not less than 40
categories and subcategories (not counting
coke oven batteries) shall be promulgated
not later than 2 years after November 15,
1990;

(B) emission standards for coke oven bat-
teries shall be promulgated not later than
December 31, 1992;

(C) emission standards for 25 per centum of
the listed categories and subcategories shall
be promulgated not later than 4 years after
November 15, 1990;

(D) emission standards for an additional 25
per centum of the listed categories and sub-
categories shall be promulgated not later
than 7 years after November 15, 1990; and

(E) emission standards for all categories
and subcategories shall be promulgated not
later than 10 years after November 15, 1990.

(2) Priorities

In determining priorities for promulgating
standards under subsection (d) of this section,
the Administrator shall consider—

(A) the known or anticipated adverse ef-
fects of such pollutants on public health and
the environment;

(B) the quantity and location of emissions
or reasonably anticipated emissions of haz-
ardous air pollutants that each category or
subcategory will emit; and
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(C) the efficiency of grouping categories or
subcategories according to the pollutants
emitted, or the processes or technologies
used.

(3) Published schedule

Not later than 24 months after November 15,
1990, and after opportunity for comment, the
Administrator shall publish a schedule estab-
lishing a date for the promulgation of emis-
sion standards for each category and sub-
category of sources listed pursuant to sub-
section (¢)(1) and (3) of this section which shall
be consistent with the requirements of para-
graphs (1) and (2). The determination of prior-
ities for the promulgation of standards pursu-
ant to this paragraph is not a rulemaking and
shall not be subject to judicial review, except
that, failure to promulgate any standard pur-
suant to the schedule established by this para-
graph shall be subject to review under section
7604 of this title.

(4) Judicial review

Notwithstanding section 7607 of this title, no
action of the Administrator adding a pollutant
to the list under subsection (b) of this section
or listing a source category or subcategory
under subsection (c¢) of this section shall be a
final agency action subject to judicial review,
except that any such action may be reviewed
under such section 7607 of this title when the
Administrator issues emission standards for
such pollutant or category.

(5) Publicly owned treatment works

The Administrator shall promulgate stand-
ards pursuant to subsection (d) of this section
applicable to publicly owned treatment works
(as defined in title II of the Federal Water Pol-
lution Control Act [33 U.S.C. 1281 et seq.]) not
later than 5 years after November 15, 1990.

(f) Standard to protect health and environment
(1) Report

Not later than 6 years after November 15,
1990, the Administrator shall investigate and
report, after consultation with the Surgeon
General and after opportunity for public com-
ment, to Congress on—

(A) methods of calculating the risk to pub-
lic health remaining, or likely to remain,
from sources subject to regulation under
this section after the application of stand-
ards under subsection (d) of this section;

(B) the public health significance of such
estimated remaining risk and the techno-
logically and commercially available meth-
ods and costs of reducing such risks;

(C) the actual health effects with respect
to persons living in the vicinity of sources,
any available epidemiological or other
health studies, risks presented by back-
ground concentrations of hazardous air pol-
lutants, any uncertainties in risk assess-
ment methodology or other health assess-
ment technique, and any negative health or
environmental consequences to the commu-
nity of efforts to reduce such risks; and

(D) recommendations as to legislation re-
garding such remaining risk.
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(2) Emission standards

(A) If Congress does not act on any recom-
mendation submitted under paragraph (1), the
Administrator shall, within 8 years after pro-
mulgation of standards for each category or
subcategory of sources pursuant to subsection
(d) of this section, promulgate standards for
such category or subcategory if promulgation
of such standards is required in order to pro-
vide an ample margin of safety to protect pub-
lic health in accordance with this section (as
in effect before November 15, 1990) or to pre-
vent, taking into consideration costs, energy,
safety, and other relevant factors, an adverse
environmental effect. Emission standards pro-
mulgated under this subsection shall provide
an ample margin of safety to protect public
health in accordance with this section (as in
effect before November 15, 1990), unless the Ad-
ministrator determines that a more stringent
standard is necessary to prevent, taking into
consideration costs, energy, safety, and other
relevant factors, an adverse environmental ef-
fect. If standards promulgated pursuant to
subsection (d) of this section and applicable to
a category or subcategory of sources emitting
a pollutant (or pollutants) classified as a
known, probable or possible human carcinogen
do not reduce lifetime excess cancer risks to
the individual most exposed to emissions from
a source in the category or subcategory to less
than one in one million, the Administrator
shall promulgate standards under this sub-
section for such source category.

(B) Nothing in subparagraph (A) or in any
other provision of this section shall be con-
strued as affecting, or applying to the Admin-
istrator’s interpretation of this section, as in
effect before November 15, 1990, and set forth
in the Federal Register of September 14, 1989
(564 Federal Register 38044).

(C) The Administrator shall determine
whether or not to promulgate such standards
and, if the Administrator decides to promul-
gate such standards, shall promulgate the
standards 8 years after promulgation of the
standards under subsection (d) of this section
for each source category or subcategory con-
cerned. In the case of categories or sub-
categories for which standards under sub-
section (d) of this section are required to be
promulgated within 2 years after November 15,
1990, the Administrator shall have 9 years
after promulgation of the standards under sub-
section (d) of this section to make the deter-
mination under the preceding sentence and, if
required, to promulgate the standards under
this paragraph.

(3) Effective date

Any emission standard established pursuant
to this subsection shall become effective upon
promulgation.

(4) Prohibition

No air pollutant to which a standard under
this subsection applies may be emitted from
any stationary source in violation of such
standard, except that in the case of an existing
source—

(A) such standard shall not apply until 90
days after its effective date, and
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(B) the Administrator may grant a waiver
permitting such source a period of up to 2
years after the effective date of a standard
to comply with the standard if the Adminis-
trator finds that such period is necessary for
the installation of controls and that steps
will be taken during the period of the waiver
to assure that the health of persons will be
protected from imminent endangerment.

(5) Area sources

The Administrator shall not be required to
conduct any review under this subsection or
promulgate emission limitations under this
subsection for any category or subcategory of
area sources that is listed pursuant to sub-
section (c¢)(3) of this section and for which an
emission standard is promulgated pursuant to
subsection (d)(b) of this section.

(6) Unique chemical substances

In establishing standards for the control of
unique chemical substances of listed pollut-
ants without CAS numbers under this sub-
section, the Administrator shall establish
such standards with respect to the health and
environmental effects of the substances actu-
ally emitted by sources and direct trans-
formation byproducts of such emissions in the
categories and subcategories.

(g) Modifications
(1) Offsets

(A) A physical change in, or change in the
method of operation of, a major source which
results in a greater than de minimis increase
in actual emissions of a hazardous air pollut-
ant shall not be considered a modification, if
such increase in the quantity of actual emis-
sions of any hazardous air pollutant from such
source will be offset by an equal or greater de-
crease in the quantity of emissions of another
hazardous air pollutant (or pollutants) from
such source which is deemed more hazardous,
pursuant to guidance issued by the Adminis-
trator under subparagraph (B). The owner or
operator of such source shall submit a showing
to the Administrator (or the State) that such
increase has been offset under the preceding
sentence.

(B) The Administrator shall, after notice
and opportunity for comment and not later
than 18 months after November 15, 1990, pub-
lish guidance with respect to implementation
of this subsection. Such guidance shall include
an identification, to the extent practicable, of
the relative hazard to human health resulting
from emissions to the ambient air of each of
the pollutants listed under subsection (b) of
this section sufficient to facilitate the offset
showing authorized by subparagraph (A). Such
guidance shall not authorize offsets between
pollutants where the increased pollutant (or
more than one pollutant in a stream of pollut-
ants) causes adverse effects to human health
for which no safety threshold for exposure can
be determined unless there are corresponding
decreases in such types of pollutant(s).

(2) Construction, reconstruction and modifica-
tions

(A) After the effective date of a permit pro-
gram under subchapter V of this chapter in
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any State, no person may modify a major
source of hazardous air pollutants in such
State, unless the Administrator (or the State)
determines that the maximum achievable con-
trol technology emission limitation under this
section for existing sources will be met. Such
determination shall be made on a case-by-case
basis where no applicable emissions limita-
tions have been established by the Adminis-
trator.

(B) After the effective date of a permit pro-
gram under subchapter V of this chapter in
any State, no person may construct or recon-
struct any major source of hazardous air pol-
lutants, unless the Administrator (or the
State) determines that the maximum achiev-
able control technology emission limitation
under this section for new sources will be met.
Such determination shall be made on a case-
by-case basis where no applicable emission
limitations have been established by the Ad-
ministrator.

(3) Procedures for modifications

The Administrator (or the State) shall es-
tablish reasonable procedures for assuring
that the requirements applying to modifica-
tions under this section are reflected in the
permit.

(h) Work practice standards and other require-

ments
(1) In general

For purposes of this section, if it is not fea-
sible in the judgment of the Administrator to
prescribe or enforce an emission standard for
control of a hazardous air pollutant or pollut-
ants, the Administrator may, in lieu thereof,
promulgate a design, equipment, work prac-
tice, or operational standard, or combination
thereof, which in the Administrator’s judg-
ment is consistent with the provisions of sub-
section (d) or (f) of this section. In the event
the Administrator promulgates a design or
equipment standard under this subsection, the
Administrator shall include as part of such
standard such requirements as will assure the
proper operation and maintenance of any such
element of design or equipment.

(2) Definition

For the purpose of this subsection, the
phrase ‘‘not feasible to prescribe or enforce an
emission standard” means any situation in
which the Administrator determines that—

(A) a hazardous air pollutant or pollutants
cannot be emitted through a conveyance de-
signed and constructed to emit or capture
such pollutant, or that any requirement for,
or use of, such a conveyance would be incon-
sistent with any Federal, State or local law,
or

(B) the application of measurement meth-
odology to a particular class of sources is
not practicable due to technological and eco-
nomic limitations.

(3) Alternative standard

If after notice and opportunity for comment,
the owner or operator of any source estab-
lishes to the satisfaction of the Administrator
that an alternative means of emission limita-
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tion will achieve a reduction in emissions of
any air pollutant at least equivalent to the re-
duction in emissions of such pollutant
achieved under the requirements of paragraph
(1), the Administrator shall permit the use of
such alternative by the source for purposes of
compliance with this section with respect to
such pollutant.

(4) Numerical standard required

Any standard promulgated under paragraph
(1) shall be promulgated in terms of an emis-
sion standard whenever it is feasible to pro-
mulgate and enforce a standard in such terms.

(i) Schedule for compliance

(1) Preconstruction and operating require-
ments

After the effective date of any emission
standard, limitation, or regulation under sub-
section (d), (f) or (h) of this section, no person
may construct any new major source or recon-
struct any existing major source subject to
such emission standard, regulation or limita-
tion unless the Administrator (or a State with
a permit program approved under subchapter
V of this chapter) determines that such
source, if properly constructed, reconstructed
and operated, will comply with the standard,
regulation or limitation.

(2) Special rule

Notwithstanding the requirements of para-
graph (1), a new source which commences con-
struction or reconstruction after a standard,
limitation or regulation applicable to such
source is proposed and before such standard,
limitation or regulation is promulgated shall
not be required to comply with such promul-
gated standard until the date 3 years after the
date of promulgation if—

(A) the promulgated standard, limitation
or regulation is more stringent than the
standard, limitation or regulation proposed;
and

(B) the source complies with the standard,
limitation, or regulation as proposed during
the 3-year period immediately after promul-
gation.

(3) Compliance schedule for existing sources

(A) After the effective date of any emissions
standard, limitation or regulation promul-
gated under this section and applicable to a
source, no person may operate such source in
violation of such standard, limitation or regu-
lation except, in the case of an existing
source, the Administrator shall establish a
compliance date or dates for each category or
subcategory of existing sources, which shall
provide for compliance as expeditiously as
practicable, but in no event later than 3 years
after the effective date of such standard, ex-
cept as provided in subparagraph (B) and para-
graphs (4) through (8).

(B) The Administrator (or a State with a
program approved under subchapter V of this
chapter) may issue a permit that grants an ex-
tension permitting an existing source up to 1
additional year to comply with standards
under subsection (d) of this section if such ad-
ditional period is necessary for the installa-
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tion of controls. An additional extension of up
to 3 years may be added for mining waste op-
erations, if the 4-year compliance time is in-
sufficient to dry and cover mining waste in
order to reduce emissions of any pollutant
listed under subsection (b) of this section.

(4) Presidential exemption

The President may exempt any stationary
source from compliance with any standard or
limitation under this section for a period of
not more than 2 years if the President deter-
mines that the technology to implement such
standard is not available and that it is in the
national security interests of the TUnited
States to do so. An exemption under this para-
graph may be extended for 1 or more addi-
tional periods, each period not to exceed 2
years. The President shall report to Congress
with respect to each exemption (or extension
thereof) made under this paragraph.

(5) Early reduction

(A) The Administrator (or a State acting
pursuant to a permit program approved under
subchapter V of this chapter) shall issue a per-
mit allowing an existing source, for which the
owner or operator demonstrates that the
source has achieved a reduction of 90 per cen-
tum or more in emissions of hazardous air pol-
lutants (95 per centum in the case of hazardous
air pollutants which are particulates) from the
source, to meet an alternative emission limi-
tation reflecting such reduction in lieu of an
emission limitation promulgated under sub-
section (d) of this section for a period of 6
years from the compliance date for the other-
wise applicable standard, provided that such
reduction is achieved before the otherwise ap-
plicable standard under subsection (d) of this
section is first proposed. Nothing in this para-
graph shall preclude a State from requiring re-
ductions in excess of those specified in this
subparagraph as a condition of granting the
extension authorized by the previous sentence.

(B) An existing source which achieves the re-
duction referred to in subparagraph (A) after
the proposal of an applicable standard but be-
fore January 1, 1994, may qualify under sub-
paragraph (A), if the source makes an enforce-
able commitment to achieve such reduction
before the proposal of the standard. Such com-
mitment shall be enforceable to the same ex-
tent as a regulation under this section.

(C) The reduction shall be determined with
respect to verifiable and actual emissions in a
base year not earlier than calendar year 1987,
provided that, there is no evidence that emis-
sions in the base year are artificially or sub-
stantially greater than emissions in other
years prior to implementation of emissions re-
duction measures. The Administrator may
allow a source to use a baseline year of 1985 or
1986 provided that the source can demonstrate
to the satisfaction of the Administrator that
emissions data for the source reflects verifi-
able data based on information for such
source, received by the Administrator prior to
November 15, 1990, pursuant to an information
request issued under section 7414 of this title.

(D) For each source granted an alternative
emission limitation under this paragraph
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there shall be established by a permit issued
pursuant to subchapter V of this chapter an
enforceable emission limitation for hazardous
air pollutants reflecting the reduction which
qualifies the source for an alternative emis-
sion limitation under this paragraph. An al-
ternative emission limitation under this para-
graph shall not be available with respect to
standards or requirements promulgated pursu-
ant to subsection (f) of this section and the
Administrator shall, for the purpose of deter-
mining whether a standard under subsection
(f) of this section is necessary, review emis-
sions from sources granted an alternative
emission limitation under this paragraph at
the same time that other sources in the cat-
egory or subcategory are reviewed.

(E) With respect to pollutants for which high
risks of adverse public health effects may be
associated with exposure to small quantities
including, but not limited to, chlorinated di-
oxins and furans, the Administrator shall by
regulation limit the use of offsetting reduc-
tions in emissions of other hazardous air pol-
lutants from the source as counting toward
the 90 per centum reduction in such high-risk
pollutants qualifying for an alternative emis-
sions limitation under this paragraph.

(6) Other reductions

Notwithstanding the requirements of this
section, no existing source that has installed—
(A) best available control technology (as
defined in section 7479(3) of this title), or
(B) technology required to meet a lowest
achievable emission rate (as defined in sec-
tion 7501 of this title),

prior to the promulgation of a standard under
this section applicable to such source and the
same pollutant (or stream of pollutants) con-
trolled pursuant to an action described in sub-
paragraph (A) or (B) shall be required to com-
ply with such standard under this section
until the date 5 years after the date on which
such installation or reduction has been
achieved, as determined by the Administrator.
The Administrator may issue such rules and
guidance as are necessary to implement this
paragraph.

(7) Extension for new sources

A source for which construction or recon-
struction is commenced after the date an
emission standard applicable to such source is
proposed pursuant to subsection (d) of this sec-
tion but before the date an emission standard
applicable to such source is proposed pursuant
to subsection (f) of this section shall not be re-
quired to comply with the emission standard
under subsection (f) of this section until the
date 10 years after the date construction or re-
construction is commenced.

(8) Coke ovens

(A) Any coke oven battery that complies
with the emission limitations established
under subsection (d)(8)(C) of this section, sub-
paragraph (B), and subparagraph (C), and com-
plies with the provisions of subparagraph (E),
shall not be required to achieve emission limi-
tations promulgated under subsection (f) of
this section until January 1, 2020.
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(B)(i) Not later than December 31, 1992, the
Administrator shall promulgate emission limi-
tations for coke oven emissions from coke
oven batteries. Notwithstanding paragraph (3)
of this subsection, the compliance date for
such emission limitations for existing coke
oven batteries shall be January 1, 1998. Such
emission limitations shall reflect the lowest
achievable emission rate as defined in section
7501 of this title for a coke oven battery that
is rebuilt or a replacement at a coke oven
plant for an existing battery. Such emission
limitations shall be no less stringent than—

(I) 3 per centum leaking doors (5 per cen-
tum leaking doors for six meter batteries);

(IT) 1 per centum leaking lids;

(IIT) 4 per centum leaking offtakes; and

(IV) 16 seconds visible emissions per
charge,

with an exclusion for emissions during the pe-
riod after the closing of self-sealing oven doors
(or the total mass emissions equivalent). The
rulemaking in which such emission limita-
tions are promulgated shall also establish an
appropriate measurement methodology for de-
termining compliance with such emission lim-
itations, and shall establish such emission
limitations in terms of an equivalent level of
mass emissions reduction from a coke oven
battery, unless the Administrator finds that
such a mass emissions standard would not be
practicable or enforceable. Such measurement
methodology, to the extent it measures leak-
ing doors, shall take into consideration alter-
native test methods that reflect the best tech-
nology and practices actually applied in the
affected industries, and shall assure that the
final test methods are consistent with the per-
formance of such best technology and prac-
tices.

(ii) If the Administrator fails to promulgate
such emission limitations under this subpara-
graph prior to the effective date of such emis-
sion limitations, the emission limitations ap-
plicable to coke oven batteries under this sub-
paragraph shall be—

(I) 3 per centum leaking doors (5 per cen-
tum leaking doors for six meter batteries);

(IT) 1 per centum leaking lids;

(II1) 4 per centum leaking offtakes; and

(IV) 16 seconds visible emissions per
charge,

or the total mass emissions equivalent (if the
total mass emissions equivalent is determined
to be practicable and enforceable), with no ex-
clusion for emissions during the period after
the closing of self-sealing oven doors.

(C) Not later than January 1, 2007, the Ad-
ministrator shall review the emission limita-
tions promulgated under subparagraph (B) and
revise, as necessary, such emission limitations
to reflect the lowest achievable emission rate
as defined in section 7501 of this title at the
time for a coke oven battery that is rebuilt or
a replacement at a coke oven plant for an ex-
isting battery. Such emission limitations shall
be no less stringent than the emission limita-
tion promulgated under subparagraph (B).
Notwithstanding paragraph (2) of this sub-
section, the compliance date for such emission
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limitations for existing coke oven batteries
shall be January 1, 2010.

(D) At any time prior to January 1, 1998, the
owner or operator of any coke oven battery
may elect to comply with emission limitations
promulgated under subsection (f) of this sec-
tion by the date such emission limitations
would otherwise apply to such coke oven bat-
tery, in lieu of the emission limitations and
the compliance dates provided under subpara-
graphs (B) and (C) of this paragraph. Any such
owner or operator shall be legally bound to
comply with such emission limitations pro-
mulgated under subsection (f) of this section
with respect to such coke oven battery as of
January 1, 2003. If no such emission limita-
tions have been promulgated for such coke
oven battery, the Administrator shall promul-
gate such emission limitations in accordance
with subsection (f) of this section for such
coke oven battery.

(E) Coke oven batteries qualifying for an ex-
tension under subparagraph (A) shall make
available not later than January 1, 2000, to the
surrounding communities the results of any
risk assessment performed by the Adminis-
trator to determine the appropriate level of
any emission standard established by the Ad-
ministrator pursuant to subsection (f) of this
section.

(F) Notwithstanding the provisions of this
section, reconstruction of any source of coke
oven emissions qualifying for an extension
under this paragraph shall not subject such
source to emission limitations under sub-
section (f) of this section more stringent than
those established under subparagraphs (B) and
(C) until January 1, 2020. For the purposes of
this subparagraph, the term ‘‘reconstruction”
includes the replacement of existing coke oven
battery capacity with new coke oven batteries
of comparable or lower capacity and lower po-
tential emissions.

(j) Equivalent emission limitation by permit
(1) Effective date

The requirements of this subsection shall
apply in each State beginning on the effective
date of a permit program established pursuant
to subchapter V of this chapter in such State,
but not prior to the date 42 months after No-
vember 15, 1990.

(2) Failure to promulgate a standard

In the event that the Administrator fails to
promulgate a standard for a category or sub-
category of major sources by the date estab-
lished pursuant to subsection (e)(1) and (3) of
this section, and beginning 18 months after
such date (but not prior to the effective date
of a permit program under subchapter V of
this chapter), the owner or operator of any
major source in such category or subcategory
shall submit a permit application under para-
graph (3) and such owner or operator shall also
comply with paragraphs (5) and (6).

(3) Applications

By the date established by paragraph (2), the
owner or operator of a major source subject to
this subsection shall file an application for a
permit. If the owner or operator of a source
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has submitted a timely and complete applica-
tion for a permit required by this subsection,
any failure to have a permit shall not be a vio-
lation of paragraph (2), unless the delay in
final action is due to the failure of the appli-
cant to timely submit information required or
requested to process the application. The Ad-
ministrator shall not later than 18 months
after November 15, 1990, and after notice and
opportunity for comment, establish require-
ments for applications under this subsection
including a standard application form and cri-
teria for determining in a timely manner the
completeness of applications.

(4) Review and approval

Permit applications submitted under this
subsection shall be reviewed and approved or
disapproved according to the provisions of sec-
tion 7661d of this title. In the event that the
Administrator (or the State) disapproves a
permit application submitted under this sub-
section or determines that the application is
incomplete, the applicant shall have up to 6
months to revise the application to meet the
objections of the Administrator (or the State).

(5) Emission limitation

The permit shall be issued pursuant to sub-
chapter V of this chapter and shall contain
emission limitations for the hazardous air pol-
lutants subject to regulation under this sec-
tion and emitted by the source that the Ad-
ministrator (or the State) determines, on a
case-by-case basis, to be equivalent to the lim-
itation that would apply to such source if an
emission standard had been promulgated in a
timely manner under subsection (d) of this
section. In the alternative, if the applicable
criteria are met, the permit may contain an
emissions limitation established according to
the provisions of subsection (i)(5) of this sec-
tion. For purposes of the preceding sentence,
the reduction required by subsection (i)(5)(A)
of this section shall be achieved by the date on
which the relevant standard should have been
promulgated under subsection (d) of this sec-
tion. No such pollutant may be emitted in
amounts exceeding an emission limitation
contained in a permit immediately for new
sources and, as expeditiously as practicable,
but not later than the date 3 years after the
permit is issued for existing sources or such
other compliance date as would apply under
subsection (i) of this section.

(6) Applicability of subsequent standards

If the Administrator promulgates an emis-
sion standard that is applicable to the major
source prior to the date on which a permit ap-
plication is approved, the emission limitation
in the permit shall reflect the promulgated
standard rather than the emission limitation
determined pursuant to paragraph (5), pro-
vided that the source shall have the compli-
ance period provided under subsection (i) of
this section. If the Administrator promulgates
a standard under subsection (d) of this section
that would be applicable to the source in lieu
of the emission limitation established by per-
mit under this subsection after the date on
which the permit has been issued, the Admin-
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to pollutant loadings. For purposes of this sub-
section, ‘‘coastal waters’ shall mean estuaries
selected pursuant to section 320(a)(2)(A) of the
Federal Water Pollution Control Act [33 U.S.C.
1330(a)(2)(A)] or listed pursuant to section
320(a)(2)(B) of such Act [33 U.S.C. 1330(a)(2)(B)]
or estuarine research reserves designated pur-
suant to section 1461 of title 16.

(5) Report

Within 3 years of November 15, 1990, and bi-
ennially thereafter, the Administrator, in co-
operation with the Under Secretary of Com-
merce for Oceans and Atmosphere, shall sub-
mit to the Congress a report on the results of
any monitoring, studies, and investigations
conducted pursuant to this subsection. Such
report shall include, at a minimum, an assess-
ment of—

(A) the contribution of atmospheric depo-
sition to pollution loadings in the Great
Lakes, the Chesapeake Bay, Liake Champlain
and coastal waters;

(B) the environmental and public health
effects of any pollution which is attributable
to atmospheric deposition to the Great
Lakes, the Chesapeake Bay, Liake Champlain
and coastal waters;

(C) the source or sources of any pollution
to the Great Lakes, the Chesapeake Bay,
Lake Champlain and coastal waters which is
attributable to atmospheric deposition;

(D) whether pollution loadings in the
Great Lakes, the Chesapeake Bay, Lake
Champlain or coastal waters cause or con-
tribute to exceedances of drinking water
standards pursuant to the Safe Drinking
Water Act [42 U.S.C. 300f et seq.] or water
quality standards pursuant to the Federal
Water Pollution Control Act [33 U.S.C. 1251
et seq.] or, with respect to the Great Lakes,
exceedances of the specific objectives of the
Great Lakes Water Quality Agreement; and

(E) a description of any revisions of the re-
quirements, standards, and limitations pur-
suant to this chapter and other applicable
Federal laws as are necessary to assure pro-
tection of human health and the environ-
ment.

(6) Additional regulation

As part of the report to Congress, the Ad-
ministrator shall determine whether the other
provisions of this section are adequate to pre-
vent serious adverse effects to public health
and serious or widespread environmental ef-
fects, including such effects resulting from in-
direct exposure pathways, associated with at-
mospheric deposition to the Great Lakes, the
Chesapeake Bay, Lake Champlain and coastal
waters of hazardous air pollutants (and their
atmospheric transformation products). The
Administrator shall take into consideration
the tendency of such pollutants to bioaccumu-
late. Within 5 years after November 15, 1990,
the Administrator shall, based on such report
and determination, promulgate, in accordance
with this section, such further emission stand-
ards or control measures as may be necessary
and appropriate to prevent such effects, in-
cluding effects due to bioaccumulation and in-
direct exposure pathways. Any requirements
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promulgated pursuant to this paragraph with
respect to coastal waters shall only apply to
the coastal waters of the States which are sub-
ject to section 7627(a) of this title.

(n) Other provisions

(1) Electric utility steam generating units

(A) The Administrator shall perform a study
of the hazards to public health reasonably an-
ticipated to occur as a result of emissions by
electric utility steam generating units of pol-
lutants listed under subsection (b) of this sec-
tion after imposition of the requirements of
this chapter. The Administrator shall report
the results of this study to the Congress with-
in 3 years after November 15, 1990. The Admin-
istrator shall develop and describe in the Ad-
ministrator’s report to Congress alternative
control strategies for emissions which may
warrant regulation under this section. The Ad-
ministrator shall regulate electric utility
steam generating units under this section, if
the Administrator finds such regulation is ap-
propriate and necessary after considering the
results of the study required by this subpara-
graph.

(B) The Administrator shall conduct, and
transmit to the Congress not later than 4
years after November 15, 1990, a study of mer-
cury emissions from electric utility steam
generating units, municipal waste combustion
units, and other sources, including area
sources. Such study shall consider the rate
and mass of such emissions, the health and en-
vironmental effects of such emissions, tech-
nologies which are available to control such
emissions, and the costs of such technologies.

(C) The National Institute of Environmental
Health Sciences shall conduct, and transmit
to the Congress not later than 3 years after
November 15, 1990, a study to determine the
threshold level of mercury exposure below
which adverse human health effects are not
expected to occur. Such study shall include a
threshold for mercury concentrations in the
tissue of fish which may be consumed (includ-
ing consumption by sensitive populations)
without adverse effects to public health.

(2) Coke oven production technology study

(A) The Secretary of the Department of En-
ergy and the Administrator shall jointly un-
dertake a 6-year study to assess coke oven pro-
duction emission control technologies and to
assist in the development and commercializa-
tion of technically practicable and economi-
cally viable control technologies which have
the potential to significantly reduce emissions
of hazardous air pollutants from coke oven
production facilities. In identifying control
technologies, the Secretary and the Adminis-
trator shall consider the range of existing
coke oven operations and battery design and
the availability of sources of materials for
such coke ovens as well as alternatives to ex-
isting coke oven production design.

(B) The Secretary and the Administrator are
authorized to enter into agreements with per-
sons who propose to develop, install and oper-
ate coke production emission control tech-
nologies which have the potential for signifi-
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cant emissions reductions of hazardous air
pollutants provided that Federal funds shall
not exceed 50 per centum of the cost of any
project assisted pursuant to this paragraph.

(C) On completion of the study, the Sec-
retary shall submit to Congress a report on
the results of the study and shall make recom-
mendations to the Administrator identifying
practicable and economically viable control
technologies for coke oven production facili-
ties to reduce residual risks remaining after
implementation of the standard under sub-
section (d) of this section.

(D) There are authorized to be appropriated
$5,000,000 for each of the fiscal years 1992
through 1997 to carry out the program author-
ized by this paragraph.

(3) Publicly owned treatment works

The Administrator may conduct, in coopera-
tion with the owners and operators of publicly
owned treatment works, studies to character-
ize emissions of hazardous air pollutants emit-
ted by such facilities, to identify industrial,
commercial and residential discharges that
contribute to such emissions and to dem-
onstrate control measures for such emissions.
When promulgating any standard under this
section applicable to publicly owned treat-
ment works, the Administrator may provide
for control measures that include pre-
treatment of discharges causing emissions of
hazardous air pollutants and process or prod-
uct substitutions or limitations that may be
effective in reducing such emissions. The Ad-
ministrator may prescribe uniform sampling,
modeling and risk assessment methods for use
in implementing this subsection.

(4) Oil and gas wells; pipeline facilities

(A) Notwithstanding the provisions of sub-
section (a) of this section, emissions from any
oil or gas exploration or production well (with
its associated equipment) and emissions from
any pipeline compressor or pump station shall
not be aggregated with emissions from other
similar units, whether or not such units are in
a contiguous area or under common control,
to determine whether such units or stations
are major sources, and in the case of any oil or
gas exploration or production well (with its
associated equipment), such emissions shall
not be aggregated for any purpose under this
section.

(B) The Administrator shall not list oil and
gas production wells (with its associated
equipment) as an area source category under
subsection (c) of this section, except that the
Administrator may establish an area source
category for oil and gas production wells lo-
cated in any metropolitan statistical area or
consolidated metropolitan statistical area
with a population in excess of 1 million, if the
Administrator determines that emissions of
hazardous air pollutants from such wells
present more than a negligible risk of adverse
effects to public health.

(5) Hydrogen sulfide
The Administrator is directed to assess the

hazards to public health and the environment
resulting from the emission of hydrogen sul-

Filed: 10/23/2012
AND WELFARE

fide associated with the extraction of oil and
natural gas resources. To the extent prac-
ticable, the assessment shall build upon and
not duplicate work conducted for an assess-
ment pursuant to section 8002(m) of the Solid
Waste Disposal Act [42 U.S.C. 6982(m)] and
shall reflect consultation with the States. The
assessment shall include a review of existing
State and industry control standards, tech-
niques and enforcement. The Administrator
shall report to the Congress within 24 months
after November 15, 1990, with the findings of
such assessment, together with any recom-
mendations, and shall, as appropriate, develop
and implement a control strategy for emis-
sions of hydrogen sulfide to protect human
health and the environment, based on the find-
ings of such assessment, using authorities
under this chapter including sections3 7411 of
this title and this section.

(6) Hydrofluoric acid

Not later than 2 years after November 15,
1990, the Administrator shall, for those regions
of the country which do not have comprehen-
sive health and safety regulations with respect
to hydrofluoric acid, complete a study of the
potential hazards of hydrofluoric acid and the
uses of hydrofluoric acid in industrial and
commercial applications to public health and
the environment considering a range of events
including worst-case accidental releases and
shall make recommendations to the Congress
for the reduction of such hazards, if appro-
priate.

(7) RCRA facilities

In the case of any category or subcategory of
sources the air emissions of which are regu-
lated under subtitle C of the Solid Waste Dis-
posal Act [42 U.S.C. 6921 et seq.], the Adminis-
trator shall take into account any regulations
of such emissions which are promulgated
under such subtitle and shall, to the maximum
extent practicable and consistent with the
provisions of this section, ensure that the re-
quirements of such subtitle and this section
are consistent.

(o) National Academy of Sciences study

(1) Request of the Academy

Within 3 months of November 15, 1990, the
Administrator shall enter into appropriate ar-
rangements with the National Academy of
Sciences to conduct a review of—

(A) risk assessment methodology used by
the Environmental Protection Agency to de-
termine the carcinogenic risk associated
with exposure to hazardous air pollutants
from source categories and subcategories
subject to the requirements of this section;
and

(B) improvements in such methodology.

(2) Elements to be studied

In conducting such review, the National
Academy of Sciences should consider, but not
be limited to, the following—

(A) the techniques used for estimating and
describing the carcinogenic potency to hu-
mans of hazardous air pollutants; and

380 in original. Probably should be ‘‘section’.
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action, indicating the purpose of such action. No
State agency which receives notice under this
paragraph of an action proposed to be taken
may use the information contained in the notice
to inform the person whose property is proposed
to be affected of the proposed action. If the Ad-
ministrator has reasonable basis for believing
that a State agency is so using or will so use
such information, notice to the agency under
this paragraph is not required until such time as
the Administrator determines the agency will
no longer so use information contained in a no-
tice under this paragraph. Nothing in this sec-
tion shall be construed to require notification to
any State agency of any action taken by the Ad-
ministrator with respect to any standard, limi-
tation, or other requirement which is not part of
an applicable implementation plan or which was
promulgated by the Administrator under section
7410(c) of this title.

(2) Nothing in paragraph (1) shall be construed
to provide that any failure of the Administrator
to comply with the requirements of such para-
graph shall be a defense in any enforcement ac-
tion brought by the Administrator or shall
make inadmissible as evidence in any such ac-
tion any information or material obtained not-
withstanding such failure to comply with such
requirements.

(July 14, 1955, ch. 360, title I, §114, as added Pub.
L. 91-604, §4(a), Dec. 31, 1970, 84 Stat. 1687;
amended Pub. L. 93-319, §6(a)(4), June 22, 1974, 88
Stat. 259; Pub. L. 95-95, title I, §§109(d)(3), 113,
title III, §305(d), Aug. 7, 1977, 91 Stat. 701, 709,
776; Pub. L. 95-190, §14(a)(22), (23), Nov. 16, 1977,
91 Stat. 1400; Pub. L. 101-549, title III, §302(c),
title VII, §702(a), (b), Nov. 15, 1990, 104 Stat. 2574,
2680, 2681.)

REFERENCES IN TEXT

Section 7413(d) of this title, referred to in subsec.
(d)(1), was amended generally by Pub. L. 101-549, title
VII, §701, Nov. 15, 1990, 104 Stat. 2672, and, as so amend-
ed, no longer relates to final compliance orders.

CODIFICATION

Section was formerly classified to section 1857c-9 of
this title.

AMENDMENTS

1990—Subsec. (a). Pub. L. 101-549, §702(a)(1), which di-
rected that “‘or” be struck out in first sentence imme-
diately before ‘‘any emission standard under section
7412 of this title,” could not be executed because of the
prior amendment by Pub. L. 101-549, §302(c), see below.

Pub. L. 101-549, §702(a)(2), inserted ‘‘or any regulation
under section 7429 of this title (relating to solid waste
combustion),” before ‘‘(ii) of determining”’.

Pub. L. 101-549, §302(c), struck out ‘‘or’” after ‘‘per-
formance under section 7411 of this title,” and inserted
‘. or any regulation of solid waste combustion under
section 7429 of this title,”” after ‘‘standard under section
7412 of this title’.

Subsec. (a)(1). Pub. L. 101-549, §702(a)(3), amended par.
(1) generally. Prior to amendment, par. (1) read as fol-
lows: “the Administrator may require any person who
owns or operates any emission source or who is subject
to any requirement of this chapter (other than a manu-
facturer subject to the provisions of section 7525(c) or
7542 of this title) with respect to a provision of sub-
chapter II of this chapter to (A) establish and maintain
such records, (B) make such reports, (C) install, use,
and maintain such monitoring equipment or methods,
(D) sample such emissions (in accordance with such

methods, at such locations, at such intervals, and in
such manner as the Administrator shall prescribe), and
(E) provide such other information as he may reason-
ably require; and’’.

Subsec. (a)(3). Pub. L. 101-549, §702(b), added par. (3).

1977—Subsec. (a). Pub. L. 95-190, §14(a)(22), inserted
reference to subchapter II of this chapter and ‘‘new”
before ‘“‘motor’ in two places.

Pub. L. 95-95, §305(d), substituted ‘‘carrying out any
provision of this chapter (except with respect to a man-
ufacturer of motor vehicles or motor vehicle engines)”’
for “‘carrying out sections 119 or 303"’ in cl. (iii) preced-
ing par. (1), substituted ‘‘any person subject to any re-
quirement of this chapter (other than a manufacturer
subject to the provisions of sections 7525(c) or 7542 of
this title)” for ‘‘the owner or operator of any emission
source’’ in par. (1), substituted ‘‘any premises of such
person’ for “‘any premises in which an emission source
is located” in subpar. (A) of par. (2), and substituted
‘“‘emissions which such person is required to sample”’
for ‘“‘emissions which the owner or operator of such
source is required to sample’ in subpar. (B) of subpar.
(2).

Subsec. (a)(1). Pub. L. 95-190, §14(a)(23), inserted ref-
erence to subchapter II of this chapter and ‘‘who owns
or operates any emission source or who is’’ after ‘“‘any
person’’.

Subsec. (b)(1). Pub. L. 9595, §109(d)(3), struck out
‘‘(except with respect to new sources owned or operated
by the United States)’” after ‘‘to carry out this sec-
tion”.

Subsec. (d). Pub. L. 95-95, §113, added subsec. (d).

1974—Subsec. (a). Pub. L. 93-319 inserted reference to
section 119.

EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95, set out as a note under section 7401 of
this title.

PENDING ACTIONS AND PROCEEDINGS

Suits, actions, and other proceedings lawfully com-
menced by or against the Administrator or any other
officer or employee of the United States in his official
capacity or in relation to the discharge of his official
duties under act July 14, 1955, the Clean Air Act, as in
effect immediately prior to the enactment of Pub. L.
95-95 [Aug. 7, 1977], not to abate by reason of the taking
effect of Pub. L. 9595, see section 406(a) of Pub. L.
95-95, set out as an Effective Date of 1977 Amendment
note under section 7401 of this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 [this chapter], see
section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

§7415. International air pollution

(a) Endangerment of public health or welfare in
foreign countries from pollution emitted in
United States

Whenever the Administrator, upon receipt of
reports, surveys or studies from any duly con-
stituted international agency has reason to be-
lieve that any air pollutant or pollutants emit-
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ted in the United States cause or contribute to
air pollution which may reasonably be antici-
pated to endanger public health or welfare in a
foreign country or whenever the Secretary of
State requests him to do so with respect to such
pollution which the Secretary of State alleges is
of such a nature, the Administrator shall give
formal notification thereof to the Governor of
the State in which such emissions originate.

(b) Prevention or elimination of endangerment

The notice of the Administrator shall be
deemed to be a finding wunder section
7410(a)(2)(H)(ii) of this title which requires a
plan revision with respect to so much of the ap-
plicable implementation plan as is inadequate
to prevent or eliminate the endangerment re-
ferred to in subsection (a) of this section. Any
foreign country so affected by such emission of
pollutant or pollutants shall be invited to ap-
pear at any public hearing associated with any
revision of the appropriate portion of the appli-
cable implementation plan.

(c) Reciprocity

This section shall apply only to a foreign
country which the Administrator determines
has given the United States essentially the same
rights with respect to the prevention or control
of air pollution occurring in that country as is
given that country by this section.

(d) Recommendations

Recommendations issued following any abate-
ment conference conducted prior to August 7,
1977, shall remain in effect with respect to any
pollutant for which no national ambient air
quality standard has been established under sec-
tion 7409 of this title unless the Administrator,
after consultation with all agencies which were
party to the conference, rescinds any such rec-
ommendation on grounds of obsolescence.

(July 14, 1955, ch. 360, title I, §115, formerly §5,
as added Pub. L. 88-206, §1, Dec. 17, 1963, 77 Stat.
396; renumbered §105 and amended Pub. L.
89-272, title I, §§101(2), (3), 102, Oct. 20, 1965, 79
Stat. 992, 995, renumbered §108 and amended
Pub. L. 90-148, §2, Nov. 21, 1967, 81 Stat. 491, re-
numbered §115 and amended Pub. L. 91-604,
§§4(a), (b)(2)-(10), 15(c)(2), Dec. 31, 1970, 84 Stat.
1678, 1688, 1689, 1713; Pub. L. 95-95, title I, §114,
Aug. 7, 1977, 91 Stat. 710.)

CODIFICATION

Section was formerly classified to section 1857d of
this title.

AMENDMENTS

1977—Pub. L. 95-95 completely revised section by sub-
stituting provisions establishing a mechanism for the
Administrator to trigger a revision of a State imple-
mentation plan under section 7410(a)(2)(H) upon a peti-
tion of an international agency or the Secretary of
State if he finds that emissions originating in a State
endanger the health or welfare of persons in a foreign
country for provisions calling for the abatement of air
pollution by means of conference procedures.

1970—Subsec. (a). Pub. L. 91-604, §4(b)(2), inserted
“‘and which is covered by subsection (b) or (c) of this
section’ after ‘‘persons’.

Subsec. (b). Pub. L. 91-604, §§4(b)(3), (4), (5), 15(c)(2),
redesignated former subsec. (d)(1)(A), (B), and (C) as
(b)(1), (2), and (3), substituted ‘‘Administrator’” for
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‘‘Secretary’ wherever appearing, and added subsec.
(b)(4). Former subsec. (b), which related to the encour-
agement of municipal, State, and interstate action to
abate air pollution, was struck out.

Subsec. (c). Pub. L. 91-604, §§4(b)(3), (6), 15(c)(2), redes-
ignated former subsec. (d)(1)(D) as (¢) and substituted
“Administrator” for ‘‘Secretary’ and ‘‘Secretary of
Health, Education, and Welfare’’ wherever appearing
and ‘‘subsection’ for ‘‘subparagraph’’ wherever appear-
ing. Former subsec. (¢), which related to the procedure
for the promulgation of State air quality standards,
was struck out.

Subsec. (d). Pub. L. 91-604, §§4(b)(4), (6), (7), (8),
15(c)(2), redesignated former subsec. (d)(2) and (3) as
(d)(1) and (2), in (d)(1) substituted ‘‘Administrator” for
‘‘Secretary’’ wherever appearing and ‘‘any conference
under this section” for ‘“‘such conference’’, and in (d)(2)
substituted ‘‘Administrator’” for ‘‘Secretary’. Former
subsec. (d)(1)(A), (B), and (C) were redesignated as
(b)(1), (2), and (3), respectively, and subsec. (d)(1)(D) was
redesignated as (c).

Subsec. (e). Pub. L. 91-604, §15(c)(2), substituted ‘‘Ad-
ministrator’ for ‘“‘Secretary’ wherever appearing.

Subsec. (f). Pub. L. 91-604, §15(c)(2), substituted ‘‘Ad-
ministrator’” for ‘‘Secretary’ wherever appearing and
‘“Environmental Protection Agency’ for ‘‘Department
of Health, Education, and Welfare’’.

Subsec. (g). Pub. L. 91-604, §§4(b)(9), 15(c)(2), sub-
stituted ‘‘Administrator” for ‘‘Secretary’ and ‘‘sub-
section (¢)”’ for ‘‘subparagraph (D) of subsection (d)”.

Subsecs. (i), (j). Pub. L. 91-604, §15(c)(2), substituted
‘“‘Administrator’ for ‘‘Secretary’’ wherever appearing.

Subsec. (k). Pub. L. 91-604, §4(b)(3), (10), substituted
provisions relating to compliance with any require-
ment of an applicable implementation plan or with any
standard prescribed under section 7411 of this title or
section 7412 of this title, for provisions relating to the
enjoining of imminent and substantial endangerment
from pollution sources.

1967—Subsec. (b). Pub. L. 90-148 substituted reference
to subsec. (¢), (h), or (k) of this section for reference to
subsec. (g) of this section.

Subsecs. (¢), (d). Pub. L. 90-148 added subsec. (c), re-
designated former subsec. (¢) as (d), inserted in par. (2)
provisions for the delivery prior to the conference of a
Federal report to agencies and interested parties cover-
ing matters before the conference, raised from three
weeks to thirty days the required notice of the con-
ference, and inserted provisions for notice by news-
papers, presentation of views on the Federal report, and
transcript of proceedings. Former subsec. (d) redesig-
nated (e).

Subsec. (e). Pub. L. 90-148 redesignated former subsec.
(d) as (e). Former subsec. (e) redesignated (f) and
amended.

Subsec. (f). Pub. L. 90-148 redesignated former subsec.
(e) as (f) and inserted in par. (1) requirement that all in-
terested parties be given a reasonable opportunity to
present evidence to the hearing board. Former subsec.
(f) redesignated (g) and amended.

Subsec. (2). Pub. L. 90-148 redesignated former subsec.
(f) as (g) and substituted reference to subsec. (d) of this
section for reference to subsec. (c¢) of this section.
Former subsec. (g) redesignated (h) and amended.

Subsec. (h). Pub. L. 90-148 redesignated former sub-
sec. () as (h) and substituted reference to subsec. (g) of
this section for reference to subsec. (f) of this section.
Former subsec. (h) redesignated (i) and amended.

Subsec. (i). Pub. L. 90-148 redesignated former subsec.
(h) as (i) and substituted reference to subsec. (f) of this
section for reference to subsec. (e) of this section and
raised the per diem maximum from $50 to $100. Former
subsec. (i) redesignated (j).

Subsec. (j). Pub. L. 90-148 redesignated former subsec.
1) as ().

Subsec. (k). Pub. L. 90-148 added subsec. (k).

1965—Subsec. (b). Pub. L. 89-272, §101(2), substituted
“this title” for ‘‘this Act’’, which for purposes of codi-
fication has been changed to ‘‘this subchapter’.

Subsec. (¢)(1)(D). Pub. L. 89-272, §102(a), added subpar.
(D).
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have been expended by the State before the date
on which any such grant was made.

(July 14, 1955, ch. 360, title II, §210, formerly
§209, as added Pub. L. 90-148, §2, Nov. 21, 1967, 81
Stat. 502; renumbered and amended Pub. L.
91-604, §§8(a), 10(b), Dec. 31, 1970, 84 Stat. 1694,
1700; Pub. L. 95-95, title II, §204, Aug. 7, 1977, 91
Stat. 754.)

CODIFICATION

Section was formerly classified to section 1857f-6b of
this title.

PRIOR PROVISIONS

A prior section 210 of act July 14, 1955, was renum-
bered section 211 by Pub. L. 91-604 and is classified to
section 7545 of this title.

AMENDMENTS

1977—Pub. L. 95-95 inserted provision allowing grants
to be made by way of reimbursement in any case in
which amounts have been expended by States before
the date on which the grants were made.

1970—Pub. L. 91-604, §10(b), substituted provisions au-
thorizing the Administrator to make grants to appro-
priate State agencies for the development and mainte-
nance of effective vehicle emission devices and systems
inspection and emission testing and control programs,
for provisions authorizing the Secretary to make
grants to appropriate State air pollution control agen-
cies for the development of meaningful uniform motor
vehicle emission device inspection and emission testing
programs.

EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95, set out as a note under section 7401 of
this title.

§7545. Regulation of fuels
(a) Authority of Administrator to regulate

The Administrator may by regulation des-
ignate any fuel or fuel additive (including any
fuel or fuel additive used exclusively in nonroad
engines or nonroad vehicles) and, after such date
or dates as may be prescribed by him, no manu-
facturer or processor of any such fuel or additive
may sell, offer for sale, or introduce into com-
merce such fuel or additive unless the Adminis-
trator has registered such fuel or additive in ac-
cordance with subsection (b) of this section.

(b) Registration requirement

(1) For the purpose of registration of fuels and
fuel additives, the Administrator shall require—
(A) the manufacturer of any fuel to notify
him as to the commercial identifying name
and manufacturer of any additive contained in
such fuel; the range of concentration of any
additive in the fuel; and the purpose-in-use of
any such additive; and
(B) the manufacturer of any additive to no-
tify him as to the chemical composition of
such additive.

(2) For the purpose of registration of fuels and
fuel additives, the Administrator shall, on a reg-
ular basis, require the manufacturer of any fuel
or fuel additive—

(A) to conduct tests to determine potential
public health and environmental effects of the
fuel or additive (including carcinogenic, tera-
togenic, or mutagenic effects); and
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(B) to furnish the description of any analyt-
ical technique that can be used to detect and
measure any additive in such fuel, the rec-
ommended range of concentration of such ad-
ditive, and the recommended purpose-in-use of
such additive, and such other information as is
reasonable and necessary to determine the
emissions resulting from the use of the fuel or
additive contained in such fuel, the effect of
such fuel or additive on the emission control
performance of any vehicle, vehicle engine,
nonroad engine or nonroad vehicle, or the ex-
tent to which such emissions affect the public
health or welfare.

Tests under subparagraph (A) shall be conducted
in conformity with test procedures and proto-
cols established by the Administrator. The re-
sult of such tests shall not be considered con-
fidential.

(3) Upon compliance with the provision of this
subsection, including assurances that the Ad-
ministrator will receive changes in the informa-
tion required, the Administrator shall register
such fuel or fuel additive.

(4) STUDY ON CERTAIN FUEL ADDITIVES AND
BLENDSTOCKS.—

(A) IN GENERAL.—Not later than 2 years after

August 8, 2005, the Administrator shall—

(i) conduct a study on the effects on public
health (including the effects on children,
pregnant women, minority or low-income
communities, and other sensitive popu-
lations), air quality, and water resources of
increased use of, and the feasibility of using
as substitutes for methyl tertiary butyl
ether in gasoline—

(I) ethyl tertiary butyl ether;

(IT) tertiary amyl methyl ether;

(IIT) di-isopropyl ether;

(IV) tertiary butyl alcohol;

(V) other ethers and heavy alcohols, as
determined by then! Administrator;

(VI) ethanol;

(VII) iso-octane; and

(VIII) alkylates; and

(ii) conduct a study on the effects on pub-
lic health (including the effects on children,
pregnant women, minority or low-income
communities, and other sensitive popu-
lations), air quality, and water resources of
the adjustment for ethanol-blended reformu-
lated gasoline to the volatile organic com-
pounds performance requirements that are
applicable under paragraphs (1) and (3) of
subsection (k) of this section; and

(iii) submit to the Committee on Environ-
ment and Public Works of the Senate and
the Committee on Energy and Commerce of
the House of Representatives a report de-
scribing the results of the studies under
clauses (i) and (ii).

(B) CONTRACTS FOR STUDY.—In carrying out
this paragraph, the Administrator may enter
into one or more contracts with nongovern-
mental entities such as—

(i) the national energy laboratories; and
(ii) institutions of higher education (as de-
fined in section 1001 of title 20).
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(d) Penalties and injunctions

(1) Civil penalties

Any person who violates subsection (a), (f),
(2), (k), (I), (m), (n), or (o) of this section or the
regulations prescribed under subsection (c¢),
(h), (1), (k), (), (m), (n), or (o) of this section or
who fails to furnish any information or con-
duct any tests required by the Administrator
under subsection (b) of this section shall be
liable to the United States for a civil penalty
of not more than the sum of $25,000 for every
day of such violation and the amount of eco-
nomic benefit or savings resulting from the
violation. Any violation with respect to a reg-
ulation prescribed under subsection (c), (kK), (1),
(m), or (o) of this section which establishes a
regulatory standard based upon a multiday
averaging period shall constitute a separate
day of violation for each and every day in the
averaging period. Civil penalties shall be as-
sessed in accordance with subsections (b) and
(c) of section 7524 of this title.
(2) Injunctive authority

The district courts of the United States
shall have jurisdiction to restrain violations
of subsections (a), (f), (), (k), (1), (m), (n), and
(0) of this section and of the regulations pre-
scribed under subsections (c), (h), (1), (k), (1),
(m), (n), and (o) of this section, to award other
appropriate relief, and to compel the furnish-
ing of information and the conduct of tests re-
quired by the Administrator under subsection
(b) of this section. Actions to restrain such
violations and compel such actions shall be
brought by and in the name of the United
States. In any such action, subpoenas for wit-
nesses who are required to attend a district
court in any district may run into any other
district.

(e) Testing of fuels and fuel additives

(1) Not later than one year after August 7,
1977, and after notice and opportunity for a pub-
lic hearing, the Administrator shall promulgate
regulations which implement the authority
under subsection (b)(2)(A) and (B) of this section
with respect to each fuel or fuel additive which
is registered on the date of promulgation of such
regulations and with respect to each fuel or fuel
additive for which an application for registra-
tion is filed thereafter.

(2) Regulations under subsection (b) of this
section to carry out this subsection shall require
that the requisite information be provided to
the Administrator by each such manufacturer—

(A) prior to registration, in the case of any
fuel or fuel additive which is not registered on
the date of promulgation of such regulations;
or

(B) not later than three years after the date
of promulgation of such regulations, in the
case of any fuel or fuel additive which is reg-
istered on such date.

(3) In promulgating such regulations, the Ad-
ministrator may—

(A) exempt any small business (as defined in
such regulations) from or defer or modify the
requirements of, such regulations with respect
to any such small business;

(B) provide for cost-sharing with respect to
the testing of any fuel or fuel additive which
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is manufactured or processed by two or more
persons or otherwise provide for shared re-
sponsibility to meet the requirements of this
section without duplication; or

(C) exempt any person from such regulations
with respect to a particular fuel or fuel addi-
tive upon a finding that any additional testing
of such fuel or fuel additive would be duplica-
tive of adequate existing testing.

(f) New fuels and fuel additives

(1)(A) Effective upon March 31, 1977, it shall be
unlawful for any manufacturer of any fuel or
fuel additive to first introduce into commerce,
or to increase the concentration in use of, any
fuel or fuel additive for general use in light duty
motor vehicles manufactured after model year
1974 which is not substantially similar to any
fuel or fuel additive utilized in the certification
of any model year 1975, or subsequent model
year, vehicle or engine under section 75625 of this
title.

(B) Effective upon November 15, 1990, it shall
be unlawful for any manufacturer of any fuel or
fuel additive to first introduce into commerce,
or to increase the concentration in use of, any
fuel or fuel additive for use by any person in
motor vehicles manufactured after model year
1974 which is not substantially similar to any
fuel or fuel additive utilized in the certification
of any model year 1975, or subsequent model
year, vehicle or engine under section 7525 of this
title.

(2) Effective November 30, 1977, it shall be un-
lawful for any manufacturer of any fuel to intro-
duce into commerce any gasoline which con-
tains a concentration of manganese in excess of
.06256 grams per gallon of fuel, except as other-
wise provided pursuant to a waiver under para-
graph (4).

(3) Any manufacturer of any fuel or fuel addi-
tive which prior to March 31, 1977, and after Jan-
uary 1, 1974, first introduced into commerce or
increased the concentration in use of a fuel or
fuel additive that would otherwise have been
prohibited under paragraph (1)(A) if introduced
on or after March 31, 1977 shall, not later than
September 15, 1978, cease to distribute such fuel
or fuel additive in commerce. During the period
beginning 180 days after August 7, 1977, and be-
fore September 15, 1978, the Administrator shall
prohibit, or restrict the concentration of any
fuel additive which he determines will cause or
contribute to the failure of an emission control
device or system (over the useful life of any ve-
hicle in which such device or system is used) to
achieve compliance by the vehicle with the
emission standards with respect to which it has
been certified under section 7525 of this title.

(4) The Administrator, upon application of any
manufacturer of any fuel or fuel additive, may
waive the prohibitions established under para-
graph (1) or (3) of this subsection or the limita-
tion specified in paragraph (2) of this subsection,
if he determines that the applicant has estab-
lished that such fuel or fuel additive or a speci-
fied concentration thereof, and the emission
products of such fuel or fuel additive or specified
concentration thereof, will not cause or contrib-
ute to a failure of any emission control device or
system (over the useful life of the motor vehicle,
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motor vehicle engine, nonroad engine or

nonroad vehicle in which such device or system
is used) to achieve compliance by the vehicle or
engine with the emission standards with respect
to which it has been certified pursuant to sec-
tions 7525 and 7547(a) of this title. The Adminis-
trator shall take final action to grant or deny
an application submitted under this paragraph,
after public notice and comment, within 270
days of the receipt of such an application.

(5) No action of the Administrator under this
section may be stayed by any court pending ju-
dicial review of such action.

(g) Misfueling

(1) No person shall introduce, or cause or allow
the introduction of, leaded gasoline into any
motor vehicle which is labeled ‘‘unleaded gaso-
line only,” which is equipped with a gasoline
tank filler inlet designed for the introduction of
unleaded gasoline, which is a 1990 or later model
year motor vehicle, or which such person knows
or should know is a vehicle designed solely for
the use of unleaded gasoline.

(2) Beginning October 1, 1993, no person shall
introduce or cause or allow the introduction
into any motor vehicle of diesel fuel which such
person knows or should know contains a con-
centration of sulfur in excess of 0.05 percent (by
weight) or which fails to meet a cetane index
minimum of 40 or such equivalent alternative
aromatic level as prescribed by the Adminis-
trator under subsection (i)(2) of this section.

(h) Reid Vapor Pressure requirements
(1) Prohibition

Not later than 6 months after November 15,
1990, the Administrator shall promulgate regu-
lations making it unlawful for any person dur-
ing the high ozone season (as defined by the
Administrator) to sell, offer for sale, dispense,
supply, offer for supply, transport, or intro-
duce into commerce gasoline with a Reid
Vapor Pressure in excess of 9.0 pounds per
square inch (psi). Such regulations shall also
establish more stringent Reid Vapor Pressure
standards in a nonattainment area as the Ad-
ministrator finds necessary to generally
achieve comparable evaporative emissions (on
a per-vehicle basis) in nonattainment areas,
taking into consideration the enforceability of
such standards, the need of an area for emis-
sion control, and economic factors.

(2) Attainment areas

The regulations under this subsection shall
not make it unlawful for any person to sell,
offer for supply, transport, or introduce into
commerce gasoline with a Reid Vapor Pres-
sure of 9.0 pounds per square inch (psi) or
lower in any area designated under section
7407 of this title as an attainment area. Not-
withstanding the preceding sentence, the Ad-
ministrator may impose a Reid vapor pressure
requirement lower than 9.0 pounds per square
inch (psi) in any area, formerly an ozone non-
attainment area, which has been redesignated
as an attainment area.

(3) Effective date; enforcement

The regulations under this subsection shall
provide that the requirements of this sub-
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section shall take effect not later than the
high ozone season for 1992, and shall include
such provisions as the Administrator deter-
mines are necessary to implement and enforce
the requirements of this subsection.

(4) Ethanol waiver

For fuel blends containing gasoline and 10
percent denatured anhydrous ethanol, the
Reid vapor pressure limitation under this sub-
section shall be one pound per square inch
(psi) greater than the applicable Reid vapor
pressure limitations established under para-
graph (1); Provided, however, That a distribu-
tor, blender, marketer, reseller, carrier, re-
tailer, or wholesale purchaser-consumer shall
be deemed to be in full compliance with the
provisions of this subsection and the regula-
tions promulgated thereunder if it can dem-
onstrate (by showing receipt of a certification
or other evidence acceptable to the Adminis-
trator) that—

(A) the gasoline portion of the blend com-
plies with the Reid vapor pressure limita-
tions promulgated pursuant to this sub-
section;

(B) the ethanol portion of the blend does
not exceed its waiver condition under sub-
section (f)(4) of this section; and

(C) no additional alcohol or other additive
has been added to increase the Reid Vapor
Pressure of the ethanol portion of the blend.

(5) Exclusion from ethanol waiver
(A) Promulgation of regulations

Upon notification, accompanied by sup-
porting documentation, from the Governor
of a State that the Reid vapor pressure limi-
tation established by paragraph (4) will in-
crease emissions that contribute to air pol-
lution in any area in the State, the Adminis-
trator shall, by regulation, apply, in lieu of
the Reid vapor pressure limitation estab-
lished by paragraph (4), the Reid vapor pres-
sure limitation established by paragraph (1)
to all fuel blends containing gasoline and 10
percent denatured anhydrous ethanol that
are sold, offered for sale, dispensed, supplied,
offered for supply, transported, or intro-
duced into commerce in the area during the
high ozone season.

(B) Deadline for promulgation

The Administrator shall promulgate regu-
lations under subparagraph (A) not later
than 90 days after the date of receipt of a no-
tification from a Governor under that sub-
paragraph.

(C) Effective date
(i) In general

With respect to an area in a State for
which the Governor submits a notification
under subparagraph (A), the regulations
under that subparagraph shall take effect
on the later of—

(I) the first day of the first high ozone
season for the area that begins after the
date of receipt of the notification; or

(IT) 1 year after the date of receipt of
the notification.
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95-95, set out as an Effective Date of 1977 Amendment
note under section 7401 of this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 [this chapter], see
section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

§7604. Citizen suits
(a) Authority to bring civil action; jurisdiction

Except as provided in subsection (b) of this
section, any person may commence a civil ac-
tion on his own behalf—

(1) against any person (including (i) the
United States, and (ii) any other govern-
mental instrumentality or agency to the ex-
tent permitted by the Eleventh Amendment to
the Constitution) who is alleged to have vio-
lated (if there is evidence that the alleged vio-
lation has been repeated) or to be in violation
of (A) an emission standard or limitation
under this chapter or (B) an order issued by
the Administrator or a State with respect to
such a standard or limitation,

(2) against the Administrator where there is
alleged a failure of the Administrator to per-
form any act or duty under this chapter which
is not discretionary with the Administrator,
or

(3) against any person who proposes to con-
struct or constructs any new or modified
major emitting facility without a permit re-
quired under part C of subchapter I of this
chapter (relating to significant deterioration
of air quality) or part D of subchapter I of this
chapter (relating to nonattainment) or who is
alleged to have violated (if there is evidence
that the alleged violation has been repeated)
or to be in violation of any condition of such
permit.

The district courts shall have jurisdiction, with-
out regard to the amount in controversy or the
citizenship of the parties, to enforce such an
emission standard or limitation, or such an
order, or to order the Administrator to perform
such act or duty, as the case may be, and to
apply any appropriate civil penalties (except for
actions under paragraph (2)). The district courts
of the United States shall have jurisdiction to
compel (consistent with paragraph (2) of this
subsection) agency action unreasonably delayed,
except that an action to compel agency action
referred to in section 7607(b) of this title which
is unreasonably delayed may only be filed in a
United States District Court within the circuit
in which such action would be reviewable under
section 7607(b) of this title. In any such action
for unreasonable delay, notice to the entities re-
ferred to in subsection (b)(1)(A) of this section
shall be provided 180 days before commencing
such action.
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(b) Notice
No action may be commenced—
(1) under subsection (a)(1) of this section—
(A) prior to 60 days after the plaintiff has
given notice of the violation (i) to the Ad-
ministrator, (ii) to the State in which the
violation occurs, and (iii) to any alleged vio-
lator of the standard, limitation, or order, or
(B) if the Administrator or State has com-
menced and is diligently prosecuting a civil
action in a court of the United States or a
State to require compliance with the stand-
ard, limitation, or order, but in any such ac-
tion in a court of the United States any per-
son may intervene as a matter of right.1

(2) under subsection (a)(2) of this section
prior to 60 days after the plaintiff has given
notice of such action to the Administrator,

except that such action may be brought imme-
diately after such notification in the case of an
action under this section respecting a violation
of section 7412(i)(3)(A) or (f)(4) of this title or an
order issued by the Administrator pursuant to
section 7413(a) of this title. Notice under this
subsection shall be given in such manner as the
Administrator shall prescribe by regulation.

(c) Venue; intervention by Administrator; service

of complaint; consent judgment

(1) Any action respecting a violation by a sta-
tionary source of an emission standard or limi-
tation or an order respecting such standard or
limitation may be brought only in the judicial
district in which such source is located.

(2) In any action under this section, the Ad-
ministrator, if not a party, may intervene as a
matter of right at any time in the proceeding. A
judgment in an action under this section to
which the United States is not a party shall not,
however, have any binding effect upon the
United States.

(3) Whenever any action is brought under this
section the plaintiff shall serve a copy of the
complaint on the Attorney General of the
United States and on the Administrator. No con-
sent judgment shall be entered in an action
brought under this section in which the United
States is not a party prior to 45 days following
the receipt of a copy of the proposed consent
judgment by the Attorney General and the Ad-
ministrator during which time the Government
may submit its comments on the proposed con-
sent judgment to the court and parties or may
intervene as a matter of right.

(d) Award of costs; security

The court, in issuing any final order in any ac-
tion brought pursuant to subsection (a) of this
section, may award costs of litigation (including
reasonable attorney and expert witness fees) to
any party, whenever the court determines such
award is appropriate. The court may, if a tem-
porary restraining order or preliminary injunc-
tion is sought, require the filing of a bond or
equivalent security in accordance with the Fed-
eral Rules of Civil Procedure.

(e) Nonrestriction of other rights

Nothing in this section shall restrict any right
which any person (or class of persons) may have

1So0 in original. The period probably should be ‘, or”.
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SEC. 2. Designation of Facilities. (a) The Administrator
of the Environmental Protection Agency (hereinafter
referred to as ‘‘the Administrator’’) shall be responsible
for the attainment of the purposes and objectives of
this Order.

(b) In carrying out his responsibilities under this
Order, the Administrator shall, in conformity with all
applicable requirements of law, designate facilities
which have given rise to a conviction for an offense
under section 113(c)(1) of the Air Act [42 U.S.C.
7413(c)(1)] or section 309(c) of the Water Act [33 U.S.C.
1319(c)]. The Administrator shall, from time to time,
publish and circulate to all Federal agencies lists of
those facilities, together with the names and addresses
of the persons who have been convicted of such of-
fenses. Whenever the Administrator determines that
the condition which gave rise to a conviction has been
corrected, he shall promptly remove the facility and
the name and address of the person concerned from the
list.

SEC. 3. Contracts, Grants, or Loans. (a) Except as pro-
vided in section 8 of this Order, no Federal agency shall
enter into any contract for the procurement of goods,
materials, or services which is to be performed in whole
or in part in a facility then designated by the Adminis-
trator pursuant to section 2.

(b) Except as provided in section 8 of this Order, no
Federal agency authorized to extend Federal assistance
by way of grant, loan, or contract shall extend such as-
sistance in any case in which it is to be used to support
any activity or program involving the use of a facility
then designated by the Administrator pursuant to sec-
tion 2.

SEC. 4. Procurement, Grant, and Loan Regulations. The
Federal Procurement Regulations, the Armed Services
Procurement Regulations, and to the extent necessary,
any supplemental or comparable regulations issued by
any agency of the Executive Branch shall, following
consultation with the Administrator, be amended to re-
quire, as a condition of entering into, renewing, or ex-
tending any contract for the procurement of goods, ma-
terials, or services or extending any assistance by way
of grant, loan, or contract, inclusion of a provision re-
quiring compliance with the Air Act, the Water Act,
and standards issued pursuant thereto in the facilities
in which the contract is to be performed, or which are
involved in the activity or program to receive assist-
ance.

SEC. 5. Rules and Regulations. The Administrator shall
issue such rules, regulations, standards, and guidelines
as he may deem necessary or appropriate to carry out
the purposes of this Order.

SEC. 6. Cooperation and Assistance. The head of each
Federal agency shall take such steps as may be nec-
essary to insure that all officers and employees of this
agency whose duties entail compliance or comparable
functions with respect to contracts, grants, and loans
are familiar with the provisions of this Order. In addi-
tion to any other appropriate action, such officers and
employees shall report promptly any condition in a fa-
cility which may involve noncompliance with the Air
Act or the Water Act or any rules, regulations, stand-
ards, or guidelines issued pursuant to this Order to the
head of the agency, who shall transmit such reports to
the Administrator.

SEC. 7. Enforcement. The Administrator may rec-
ommend to the Department of Justice or other appro-
priate agency that legal proceedings be brought or
other appropriate action be taken whenever he becomes
aware of a breach of any provision required, under the
amendments issued pursuant to section 4 of this Order,
to be included in a contract or other agreement.

SEC. 8. Exemptions—Reports to Congress. (a) Upon a de-
termination that the paramount interest of the United
States so requires—

(1) The head of a Federal agency may exempt any
contract, grant, or loan, and, following consultation
with the Administrator, any class of contracts, grants
or loans from the provisions of this Order. In any such
case, the head of the Federal agency granting such ex-

emption shall (A) promptly notify the Administrator of
such exemption and the justification therefor; (B) re-
view the necessity for each such exemption annually;
and (C) report to the Administrator annually all such
exemptions in effect. Exemptions granted pursuant to
this section shall be for a period not to exceed one year.
Additional exemptions may be granted for periods not
to exceed one year upon the making of a new deter-
mination by the head of the Federal agency concerned.

(2) The Administrator may, by rule or regulation, ex-
empt any or all Federal agencies from any or all of the
provisions of this Order with respect to any class or
classes of contracts, grants, or loans, which (A) involve
less than specified dollar amounts, or (B) have a mini-
mal potential impact upon the environment, or (C) in-
volve persons who are not prime contractors or direct
recipients of Federal assistance by way of contracts,
grants, or loans.

(b) Federal agencies shall reconsider any exemption
granted under subsection (a) whenever requested to do
so by the Administrator.

(c) The Administrator shall annually notify the
President and the Congress of all exemptions granted,
or in effect, under this Order during the preceding year.

SEC. 9. Related Actions. The imposition of any sanc-
tion or penalty under or pursuant to this Order shall
not relieve any person of any legal duty to comply with
any provisions of the Air Act or the Water Act.

SEC. 10. Applicability. This Order shall not apply to
contracts, grants, or loans involving the use of facili-
ties located outside the United States.

SEC. 11. Uniformity. Rules, regulations, standards, and
guidelines issued pursuant to this order and section 508
of the Water Act [33 U.S.C. 1368] shall, to the maximum
extent feasible, be uniform with regulations issued pur-
suant to this order, Executive Order No. 11602 of June
29, 1971 [formerly set out above], and section 306 of the
Air Act [this section].

SEC. 12. Order Superseded. Executive Order No. 11602 of
June 29, 1971, is hereby superseded.

RICHARD NIXON.

§7607. Administrative proceedings and judicial
review

(a) Administrative subpenas; confidentiality; wit-
nesses

In connection with any determination under
section 7410(f) of this title, or for purposes of ob-
taining information under section 7521(b)(4)! or
7545(c)(3) of this title, any investigation, mon-
itoring, reporting requirement, entry, compli-
ance inspection, or administrative enforcement
proceeding under the? chapter (including but
not limited to section 7413, section 7414, section
7420, section 7429, section 7477, section 7524, sec-
tion 7525, section 7542, section 7603, or section
7606 of this title),,3 the Administrator may issue
subpenas for the attendance and testimony of
witnesses and the production of relevant papers,
books, and documents, and he may administer
oaths. Except for emission data, upon a showing
satisfactory to the Administrator by such owner
or operator that such papers, books, documents,
or information or particular part thereof, if
made public, would divulge trade secrets or se-
cret processes of such owner or operator, the Ad-
ministrator shall consider such record, report,
or information or particular portion thereof
confidential in accordance with the purposes of
section 1905 of title 18, except that such paper,
book, document, or information may be dis-

1See References in Text note below.
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closed to other officers, employees, or author-
ized representatives of the United States con-
cerned with carrying out this chapter, to per-
sons carrying out the National Academy of Sci-
ences’ study and investigation provided for in
section 7521(c) of this title, or when relevant in
any proceeding under this chapter. Witnesses
summoned shall be paid the same fees and mile-
age that are paid witnesses in the courts of the
United States. In case of contumacy or refusal
to obey a subpena served upon any person under
this subparagraph,* the district court of the
United States for any district in which such per-
son is found or resides or transacts business,
upon application by the United States and after
notice to such person, shall have jurisdiction to
issue an order requiring such person to appear
and give testimony before the Administrator to
appear and produce papers, books, and docu-
ments before the Administrator, or both, and
any failure to obey such order of the court may
be punished by such court as a contempt there-
of.

(b) Judicial review

(1) A petition for review of action of the Ad-
ministrator in promulgating any national pri-
mary or secondary ambient air quality stand-
ard, any emission standard or requirement
under section 7412 of this title, any standard of
performance or requirement under section 7411
of this title,,3 any standard under section 7521 of
this title (other than a standard required to be
prescribed under section 7521(b)(1) of this title),
any determination under section 7521(b)(5)1 of
this title, any control or prohibition under sec-
tion 7545 of this title, any standard under sec-
tion 7571 of this title, any rule issued under sec-
tion 7413, 7419, or under section 7420 of this title,
or any other nationally applicable regulations
promulgated, or final action taken, by the Ad-
ministrator under this chapter may be filed only
in the United States Court of Appeals for the
District of Columbia. A petition for review of
the Administrator’s action in approving or pro-
mulgating any implementation plan under sec-
tion 7410 of this title or section 7411(d) of this
title, any order under section 7411(j) of this title,
under section 7412 of this title, under section
7419 of this title, or under section 7420 of this
title, or his action under section
1857¢c-10(c)(2)(A), (B), or (C) of this title (as in ef-
fect before August 7, 1977) or under regulations
thereunder, or revising regulations for enhanced
monitoring and compliance certification pro-
grams under section 7414(a)(3) of this title, or
any other final action of the Administrator
under this chapter (including any denial or dis-
approval by the Administrator under subchapter
I of this chapter) which is locally or regionally
applicable may be filed only in the United
States Court of Appeals for the appropriate cir-
cuit. Notwithstanding the preceding sentence a
petition for review of any action referred to in
such sentence may be filed only in the United
States Court of Appeals for the District of Co-
lumbia if such action is based on a determina-
tion of nationwide scope or effect and if in tak-
ing such action the Administrator finds and pub-
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lishes that such action is based on such a deter-
mination. Any petition for review under this
subsection shall be filed within sixty days from
the date notice of such promulgation, approval,
or action appears in the Federal Register, except
that if such petition is based solely on grounds
arising after such sixtieth day, then any peti-
tion for review under this subsection shall be
filed within sixty days after such grounds arise.
The filing of a petition for reconsideration by
the Administrator of any otherwise final rule or
action shall not affect the finality of such rule
or action for purposes of judicial review nor ex-
tend the time within which a petition for judi-
cial review of such rule or action under this sec-
tion may be filed, and shall not postpone the ef-
fectiveness of such rule or action.

(2) Action of the Administrator with respect to
which review could have been obtained under
paragraph (1) shall not be subject to judicial re-
view in civil or criminal proceedings for enforce-
ment. Where a final decision by the Adminis-
trator defers performance of any nondiscretion-
ary statutory action to a later time, any person
may challenge the deferral pursuant to para-
graph (1).

(c) Additional evidence

In any judicial proceeding in which review is
sought of a determination under this chapter re-
quired to be made on the record after notice and
opportunity for hearing, if any party applies to
the court for leave to adduce additional evi-
dence, and shows to the satisfaction of the court
that such additional evidence is material and
that there were reasonable grounds for the fail-
ure to adduce such evidence in the proceeding
before the Administrator, the court may order
such additional evidence (and evidence in rebut-
tal thereof) to be taken before the Adminis-
trator, in such manner and upon such terms and
conditions as to5 the court may deem proper.
The Administrator may modify his findings as
to the facts, or make new findings, by reason of
the additional evidence so taken and he shall
file such modified or new findings, and his rec-
ommendation, if any, for the modification or
setting aside of his original determination, with
the return of such additional evidence.

(d) Rulemaking

(1) This subsection applies to—

(A) the promulgation or revision of any na-
tional ambient air quality standard under sec-
tion 7409 of this title,

(B) the promulgation or revision of an imple-
mentation plan by the Administrator under
section 7410(c) of this title,

(C) the promulgation or revision of any
standard of performance under section 7411 of
this title, or emission standard or limitation
under section 7412(d) of this title, any standard
under section 7412(f) of this title, or any regu-
lation under section 7412(g)(1)(D) and (F') of
this title, or any regulation under section
7412(m) or (n) of this title,

(D) the promulgation of any requirement for
solid waste combustion under section 7429 of
this title,

550 in original. The word ‘‘to’” probably should not appear.
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(E) the promulgation or revision of any reg-
ulation pertaining to any fuel or fuel additive
under section 7545 of this title,

(F') the promulgation or revision of any air-
craft emission standard under section 7571 of
this title,

(G) the promulgation or revision of any reg-
ulation under subchapter IV-A of this chapter
(relating to control of acid deposition),

(H) promulgation or revision of regulations
pertaining to primary nonferrous smelter or-
ders under section 7419 of this title (but not in-
cluding the granting or denying of any such
order),

(I) promulgation or revision of regulations
under subchapter VI of this chapter (relating
to stratosphere and ozone protection),

(J) promulgation or revision of regulations
under part C of subchapter I of this chapter
(relating to prevention of significant deterio-
ration of air quality and protection of
visibility),

(K) promulgation or revision of regulations
under section 75621 of this title and test proce-
dures for new motor vehicles or engines under
section 7525 of this title, and the revision of a
standard under section 7521(a)(3) of this title,

(L) promulgation or revision of regulations
for noncompliance penalties under section 7420
of this title,

(M) promulgation or revision of any regula-
tions promulgated under section 7541 of this
title (relating to warranties and compliance
by vehicles in actual use),

(N) action of the Administrator under sec-
tion 7426 of this title (relating to interstate
pollution abatement),

(O) the promulgation or revision of any reg-
ulation pertaining to consumer and commer-
cial products under section 7511b(e) of this
title,

(P) the promulgation or revision of any reg-
ulation pertaining to field citations under sec-
tion 7413(d)(3) of this title,

(Q) the promulgation or revision of any reg-
ulation pertaining to urban buses or the clean-
fuel vehicle, clean-fuel fleet, and clean fuel
programs under part C of subchapter II of this
chapter,

(R) the promulgation or revision of any reg-
ulation pertaining to nonroad engines or
nonroad vehicles under section 7547 of this
title,

(S) the promulgation or revision of any regu-
lation relating to motor vehicle compliance
program fees under section 7552 of this title,

(T) the promulgation or revision of any reg-
ulation under subchapter IV-A of this chapter
(relating to acid deposition),

(U) the promulgation or revision of any reg-
ulation under section 7511b(f) of this title per-
taining to marine vessels, and

(V) such other actions as the Administrator
may determine.

The provisions of section 553 through 557 and
section 706 of title 5 shall not, except as ex-
pressly provided in this subsection, apply to ac-
tions to which this subsection applies. This sub-
section shall not apply in the case of any rule or
circumstance referred to in subparagraphs (A) or
(B) of subsection 553(b) of title 5.

Filed: 10/23/2012
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(2) Not later than the date of proposal of any
action to which this subsection applies, the Ad-
ministrator shall establish a rulemaking docket
for such action (hereinafter in this subsection
referred to as a ‘‘rule’’). Whenever a rule applies
only within a particular State, a second (iden-
tical) docket shall be simultaneously estab-
lished in the appropriate regional office of the
Environmental Protection Agency.

(3) In the case of any rule to which this sub-
section applies, notice of proposed rulemaking
shall be published in the Federal Register, as
provided under section 553(b) of title 5, shall be
accompanied by a statement of its basis and
purpose and shall specify the period available
for public comment (hereinafter referred to as
the ‘‘comment period’). The notice of proposed
rulemaking shall also state the docket number,
the location or locations of the docket, and the
times it will be open to public inspection. The
statement of basis and purpose shall include a
summary of—

(A) the factual data on which the proposed
rule is based;

(B) the methodology used in obtaining the
data and in analyzing the data; and

(C) the major legal interpretations and pol-
icy considerations underlying the proposed
rule.

The statement shall also set forth or summarize
and provide a reference to any pertinent find-
ings, recommendations, and comments by the
Scientific Review Committee established under
section 7409(d) of this title and the National
Academy of Sciences, and, if the proposal differs
in any important respect from any of these rec-
ommendations, an explanation of the reasons for
such differences. All data, information, and doc-
uments referred to in this paragraph on which
the proposed rule relies shall be included in the
docket on the date of publication of the pro-
posed rule.

(4)(A) The rulemaking docket required under
paragraph (2) shall be open for inspection by the
public at reasonable times specified in the no-
tice of proposed rulemaking. Any person may
copy documents contained in the docket. The
Administrator shall provide copying facilities
which may be used at the expense of the person
seeking copies, but the Administrator may
waive or reduce such expenses in such instances
as the public interest requires. Any person may
request copies by mail if the person pays the ex-
penses, including personnel costs to do the copy-
ing.

(B)(i) Promptly upon receipt by the agency, all
written comments and documentary informa-
tion on the proposed rule received from any per-
son for inclusion in the docket during the com-
ment period shall be placed in the docket. The
transcript of public hearings, if any, on the pro-
posed rule shall also be included in the docket
promptly upon receipt from the person who
transcribed such hearings. All documents which
become available after the proposed rule has
been published and which the Administrator de-
termines are of central relevance to the rule-
making shall be placed in the docket as soon as
possible after their availability.

(ii) The drafts of proposed rules submitted by
the Administrator to the Office of Management
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and Budget for any interagency review process
prior to proposal of any such rule, all documents
accompanying such drafts, and all written com-
ments thereon by other agencies and all written
responses to such written comments by the Ad-
ministrator shall be placed in the docket no
later than the date of proposal of the rule. The
drafts of the final rule submitted for such review
process prior to promulgation and all such writ-
ten comments thereon, all documents accom-
panying such drafts, and written responses
thereto shall be placed in the docket no later
than the date of promulgation.

(5) In promulgating a rule to which this sub-
section applies (i) the Administrator shall allow
any person to submit written comments, data,
or documentary information; (ii) the Adminis-
trator shall give interested persons an oppor-
tunity for the oral presentation of data, views,
or arguments, in addition to an opportunity to
make written submissions; (iii) a transcript
shall be kept of any oral presentation; and (iv)
the Administrator shall keep the record of such
proceeding open for thirty days after completion
of the proceeding to provide an opportunity for
submission of rebuttal and supplementary infor-
mation.

(6)(A) The promulgated rule shall be accom-
panied by (i) a statement of basis and purpose
like that referred to in paragraph (3) with re-
spect to a proposed rule and (ii) an explanation
of the reasons for any major changes in the pro-
mulgated rule from the proposed rule.

(B) The promulgated rule shall also be accom-
panied by a response to each of the significant
comments, criticisms, and new data submitted
in written or oral presentations during the com-
ment period.

(C) The promulgated rule may not be based (in
part or whole) on any information or data which
has not been placed in the docket as of the date
of such promulgation.

(T)(A) The record for judicial review shall con-
sist exclusively of the material referred to in
paragraph (3), clause (i) of paragraph (4)(B), and
subparagraphs (A) and (B) of paragraph (6).

(B) Only an objection to a rule or procedure
which was raised with reasonable specificity
during the period for public comment (including
any public hearing) may be raised during judi-
cial review. If the person raising an objection
can demonstrate to the Administrator that it
was impracticable to raise such objection within
such time or if the grounds for such objection
arose after the period for public comment (but
within the time specified for judicial review)
and if such objection is of central relevance to
the outcome of the rule, the Administrator shall
convene a proceeding for reconsideration of the
rule and provide the same procedural rights as
would have been afforded had the information
been available at the time the rule was pro-
posed. If the Administrator refuses to convene
such a proceeding, such person may seek review
of such refusal in the United States court of ap-
peals for the appropriate circuit (as provided in
subsection (b) of this section). Such reconsider-
ation shall not postpone the effectiveness of the
rule. The effectiveness of the rule may be stayed
during such reconsideration, however, by the
Administrator or the court for a period not to
exceed three months.

Filed: 10/23/2012
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(8) The sole forum for challenging procedural
determinations made by the Administrator
under this subsection shall be in the United
States court of appeals for the appropriate cir-
cuit (as provided in subsection (b) of this sec-
tion) at the time of the substantive review of
the rule. No interlocutory appeals shall be per-
mitted with respect to such procedural deter-
minations. In reviewing alleged procedural er-
rors, the court may invalidate the rule only if
the errors were so serious and related to matters
of such central relevance to the rule that there
is a substantial likelihood that the rule would
have been significantly changed if such errors
had not been made.

(9) In the case of review of any action of the
Administrator to which this subsection applies,
the court may reverse any such action found to
be—

(A) arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law;

(B) contrary to constitutional right, power,
privilege, or immunity;

(C) in excess of statutory jurisdiction, au-
thority, or limitations, or short of statutory
right; or

(D) without observance of procedure re-
quired by law, if (i) such failure to observe
such procedure is arbitrary or capricious, (ii)
the requirement of paragraph (7)(B) has been
met, and (iii) the condition of the last sen-
tence of paragraph (8) is met.

(10) Each statutory deadline for promulgation
of rules to which this subsection applies which
requires promulgation less than six months
after date of proposal may be extended to not
more than six months after date of proposal by
the Administrator upon a determination that
such extension is necessary to afford the public,
and the agency, adequate opportunity to carry
out the purposes of this subsection.

(11) The requirements of this subsection shall
take effect with respect to any rule the proposal
of which occurs after ninety days after August 7,
19717.

(e) Other methods of judicial review not author-
ized
Nothing in this chapter shall be construed to
authorize judicial review of regulations or or-
ders of the Administrator under this chapter, ex-
cept as provided in this section.
(f) Costs

In any judicial proceeding under this section,
the court may award costs of litigation (includ-
ing reasonable attorney and expert witness fees)
whenever it determines that such award is ap-
propriate.

(g) Stay, injunction, or similar relief in proceed-
ings relating to noncompliance penalties

In any action respecting the promulgation of
regulations under section 7420 of this title or the
administration or enforcement of section 7420 of
this title no court shall grant any stay, injunc-
tive, or similar relief before final judgment by
such court in such action.

(h) Public participation

It is the intent of Congress that, consistent
with the policy of subchapter II of chapter 5 of
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title 5, the Administrator in promulgating any
regulation under this chapter, including a regu-
lation subject to a deadline, shall ensure a rea-
sonable period for public participation of at
least 30 days, except as otherwise expressly pro-
vided in section® 7407(d), 7502(a), 7511(a) and (b),
and 7512(a) and (b) of this title.

(July 14, 1955, ch. 360, title III, §307, as added
Pub. L. 91-604, §12(a), Dec. 31, 1970, 84 Stat. 1707;
amended Pub. L. 92-157, title III, §302(a), Nov. 18,
1971, 85 Stat. 464; Pub. L. 93-319, §6(c), June 22,
1974, 88 Stat. 259; Pub. L. 95-95, title III, §§303(d),
305(a), (¢), (H—-(h), Aug. 7, 1977, 91 Stat. 772, 776,
777; Pub. L. 95-190, §14(a)(79), (80), Nov. 16, 1977,
91 Stat. 1404; Pub. L. 101-549, title I, §§108(p),
110(5), title III, §302(g), (h), title VII, §§702(c),
703, 706, 707(h), 710(b), Nov. 15, 1990, 104 Stat. 2469,
2470, 2574, 2681-2684.)

REFERENCES IN TEXT

Section 7521(b)(4) of this title, referred to in subsec.
(a), was repealed by Pub. L. 101-549, title II, §230(2),
Nov. 15, 1990, 104 Stat. 2529.

Section 7521(b)(5) of this title, referred to in subsec.
(b)(1), was repealed by Pub. L. 101-549, title II, §230(3),
Nov. 15, 1990, 104 Stat. 2529.

Section 1857c-10(c)(2)(A), (B), or (C) of this title (as in
effect before August 7, 1977), referred to in subsec.
(b)(1), was in the original ‘‘section 119(c)(2)(A), (B), or
(C) (as in effect before the date of enactment of the
Clean Air Act Amendments of 1977)”’, meaning section
119 of act July 14, 1955, ch. 360, title I, as added June 22,
1974, Pub. L. 93-319, §3, 88 Stat. 248, (which was classi-
fied to section 1857c-10 of this title) as in effect prior to
the enactment of Pub. L. 95-95, Aug. 7, 1977, 91 Stat. 691,
effective Aug. 7, 1977. Section 112(b)(1) of Pub. L. 95-95
repealed section 119 of act July 14, 1955, ch. 360, title I,
as added by Pub. L. 93-319, and provided that all ref-
erences to such section 119 in any subsequent enact-
ment which supersedes Pub. L. 93-319 shall be construed
to refer to section 113(d) of the Clean Air Act and to
paragraph (5) thereof in particular which is classified
to subsec. (d)(b) of section 7413 of this title. Section
T7413(d) of this title was subsequently amended gener-
ally by Pub. L. 101-549, title VII, §701, Nov. 15, 1990, 104
Stat. 2672, and, as so amended, no longer relates to
final compliance orders. Section 117(b) of Pub. L. 95-95
added a new section 119 of act July 14, 1955, which is
classified to section 7419 of this title.

Part C of subchapter I of this chapter, referred to in
subsec. (d)(1)(J), was in the original ‘‘subtitle C of title
I, and was translated as reading ‘“‘part C of title I"” to
reflect the probable intent of Congress, because title I
does not contain subtitles.

CODIFICATION

In subsec. (h), ‘“‘subchapter II of chapter 5 of title 5’
was substituted for ‘‘the Administrative Procedures
Act” on authority of Pub. L. 89-554, §7(b), Sept. 6, 1966,
80 Stat. 631, the first section of which enacted Title 5,
Government Organization and Employees.

Section was formerly classified to section 1857h-5 of
this title.

PRIOR PROVISIONS

A prior section 307 of act July 14, 1955, was renum-
bered section 314 by Pub. L. 91-604 and is classified to
section 7614 of this title.

Another prior section 307 of act July 14, 1955, ch. 360,
title III, formerly §14, as added Dec. 17, 1963, Pub. L.
88-206, §1, 77 Stat. 401, was renumbered section 307 by
Pub. L. 89-272, renumbered section 310 by Pub. L. 90-148,
and renumbered section 317 by Pub. L. 91-604, and is set
out as a Short Title note under section 7401 of this
title.

680 in original. Probably should be ‘‘sections’.
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AMENDMENTS

1990—Subsec. (a). Pub. L. 101-549, §703, struck out par.
(1) designation at beginning, inserted provisions au-
thorizing issuance of subpoenas and administration of
oaths for purposes of investigations, monitoring, re-
porting requirements, entries, compliance inspections,
or administrative enforcement proceedings under this
chapter, and struck out ‘‘or section 7521(b)(5)” after
‘‘section 7410(f)’.

Subsec. (b)(1). Pub. L. 101-549, §706(2), which directed
amendment of second sentence by striking ‘‘under sec-
tion 7413(d) of this title” immediately before ‘‘under
section 7419 of this title”, was executed by striking
‘‘under section 7413(d) of this title,” before ‘‘under sec-
tion 7419 of this title”, to reflect the probable intent of
Congress.

Pub. L. 101-549, §706(1), inserted at end: ‘‘The filing of
a petition for reconsideration by the Administrator of
any otherwise final rule or action shall not affect the
finality of such rule or action for purposes of judicial
review nor extend the time within which a petition for
judicial review of such rule or action under this section
may be filed, and shall not postpone the effectiveness
of such rule or action.”

Pub. L. 101-549, §702(c), inserted ‘‘or revising regula-
tions for enhanced monitoring and compliance certifi-
cation programs under section 7414(a)(3) of this title,”
before ‘‘or any other final action of the Adminis-
trator”.

Pub. L. 101-549, §302(g), substituted ‘‘section 7412 for
“‘section 7412(c)”.

Subsec. (b)(2). Pub. L. 101-549, §707(h), inserted sen-
tence at end authorizing challenge to deferrals of per-
formance of nondiscretionary statutory actions.

Subsec. (A)(1)(C). Pub. L. 101-549, §110(5)(A), amended
subpar. (C) generally. Prior to amendment, subpar. (C)
read as follows: ‘‘the promulgation or revision of any
standard of performance under section 7411 of this title
or emission standard under section 7412 of this title,”.

Subsec. (A)(1)(D), (E). Pub. L. 101-549, §302(h), added
subpar. (D) and redesignated former subpar. (D) as (E).
Former subpar. (E) redesignated (F).

Subsec. (A)(1)(F). Pub. L. 101-549, §302(h), redesignated
subpar. (E) as (F). Former subpar. (F) redesignated (G).

Pub. L. 101-549, §110(5)(B), amended subpar. (F) gener-
ally. Prior to amendment, subpar. (F') read as follows:
‘“‘promulgation or revision of regulations pertaining to
orders for coal conversion under section 7413(d)(5) of
this title (but not including orders granting or denying
any such orders),”’.

Subsec. (A)(1)(G), (H). Pub. L. 101-549, §302(h), redesig-
nated subpars. (F) and (G) as (G) and (H), respectively.
Former subpar. (H) redesignated (I).

Subsec. (A)(1)(I). Pub. L. 101-549, §710(b), which di-
rected that subpar. (H) be amended by substituting
‘“‘subchapter VI of this chapter” for ‘“part B of sub-
chapter I of this chapter’’, was executed by making the
substitution in subpar. (I), to reflect the probable in-
tent of Congress and the intervening redesignation of
subpar. (H) as (I) by Pub. L. 101-549, §302(h), see below.

Pub. L. 101-549, §302(h), redesignated subpar. (H) as
(I). Former subpar. (I) redesignated (J).

Subsec. (A)(1)(J) to (M). Pub. L. 101-549, §302(h), redes-
ignated subpars. (I) to (L) as (J) to (M), respectively.
Former subpar. (M) redesignated (N).

Subsec. (d)(1)(N). Pub. L. 101-549, §302(h), redesignated
subpar. (M) as (N). Former subpar. (N) redesignated (O).

Pub. L. 101-549, §110(5)(C), added subpar. (N) and re-
designated former subpar. (N) as (U).

Subsec. (d)(1)(0) to (T). Pub. L. 101-549, §302(h), redes-
ignated subpars. (N) to (S) as (O) to (T), respectively.
Former subpar. (T) redesignated (U).

Pub. L. 101-549, §110(5)(C), added subpars. (O) to (T).

Subsec. (A)(1)(U). Pub. L. 101-549, §302(h), redesignated
subpar. (T) as (U). Former subpar. (U) redesignated (V).

Pub. L. 101-549, §110(5)(C), redesignated former sub-
par. (N) as (U).

Subsec. (d)(1)(V). Pub. L. 101-549, §302(h), redesignated
subpar. (U) as (V).
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Public Law 91-604
December 31, 1970 AN ACT

[H. R.17255) To amend the Clean Air Act to provide for a more effective program to improve
the quality of the Nation’s air.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may

altean Air . be cited as the “Clean Air Amendments of 1970”.
1970.
RESEARCH
Sec. 2. (a) Section 103 of the Clean Air Act (42 U.S.C. 1857, et
81 Stat. 486. seq.) is amended by adding at the end thereof the following new

42 USC 1857b, .
subsection:

“(f) (1?1 In carrying out research pursuant to this Act, the Admin-
istrator shall give special emphasis to research on the short- and long-
term effects of air pollutants on public health and welfare. In the
furtherance of such research, he shall conduct an accelerated research
program—

“(A) to improve knowledge of the contribution of air pol-
lutants to the occurrence of adverse effects on health, including, but
not limited to, behavioral, physiological, toxicological, and bio-
chemical effects ; and

“(B) toimprove knowledge.of the short- and long-term effects
of air pollutants on welfare.

“(2) In carrying out the provisions of this subsection the Admin-
istrator may—

“(A) conduct epidemiological studies of the effects of air pol-
Intants on mortality and morbidity;

“(B) conduct clinical and laboratory studies on the immuno-
logic, biochemical, physiological, and the toxicological effects
including earcinogenic, teratogenic, and mutagenic effects of air
pollutants;

“(C) utilize, on a reimbursable basis, the facilities of existing
Federal scientific laboratories and research centers;

“(D) utilize the authority contained in paragraphs (1) through
(4) of subsection (b) ; and

“(E) consult with other appropriate Federal agencies to assure
that research or studies conducted pursuant to this subsection will
be coordinated with research and studies of such other Federal
agencies.

*(3) In entering into contracts under this subsection, the Adminis-
trator is authorized to contract for a term not to exceed 10 years in

Appropriation.  duration. For the purposes of this paragraph, there are authorized
to be appropriated $15,000,000. Such amounts as are appropriated
shall remain available until expended and shall be in addition to any
other appropriations under this Act.”

A2 UBE 1boybl, l(b) Section 104(a) (1) of the Clean Air Act is amended to read as
follows:

“(1) conduct and accelerate research programs directed toward
development of improved, low-cost techniques for—

“(A) control of combustion byproducts of fuels,
“(B) removal of potential air pollutants from fuels prior
to combustion,

£ EC } control of emissions from the evaporation of fuels,

“(D) improving the efficiency of fuels combustion so as to

decrease atmospheric emissions, and

“(E) producing synthetic or new fuels which, when used,
result in decreased atmospheric emissions,”
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“NATIONAL EMISSION STANDARDS FOR HAZARDOTS AIR POLLUTANTS

“Sec. 112. (a) For purposes of this section— Definitions.

(1) The term ‘hazardous air pollutant’ means an air pollutant
to which no ambient air quality standard is applicable and which
in the judgment of the Administrator may cause, or contribute
to, an increase in mortality or an increase in serious irreversible,
or incapacitating reversible, illness.

“(2) The term ‘new source’ means a stationary source the
construction or modification of which is commenced after the
Administrator proposes regulations under this section estab-
lishing an emission standard which will be applicable to such
source.

“(3) The terms ‘stationary source’, ‘modification’, ‘owner or
operator’ and ‘existing source’ shall have the same meaning as
such terms have under section 111 (a). Ante, p. 1683,

“(b) (1) (A) The Administrator shall, within 90 days after the date  List: publice-
of enactment of the Clean Air Amendments of 1970, publish (and ’
shall from time to time thereafter revise) a list which includes each
hazardous air pollutant for which he intends to establish an emission
standard under this section.

“(B) Within 180 days after the inclusion of any air pollutant in o roposed regu-
such list, the Administrator shall publish proposed regulations estab- '2t°°%* Pearine:
lishing emission standards for such pollutant together with a notice
of a public hearing within thirty days. Not later than 180 days after
such publication, the Administrator shall prescribe an emission stand-
ard for such pollutant, unless he finds, on the basis of information
presented at such hearings, that such pollutant clearly is not a hazard-
ous air pollutant. The Administrator shall establish any such standard
at the level which in his judgment provides an ample margin of safety
to protect the public health from such hazardous air polutant.

“(C) Any emission standard established pursuant to this section
shall become effective upon promulgation,

“(2) The Administrator shall, from time to time, issue information
on pollution control techniques for air pollutants subject to the pro-
visions of this section.

“(e) (1) After the effective date of any emission standard under
this section—

“(A) no person may construct any new source or modify any
existing source which, in the Administrator’s judgment, will emit
an air pollutant to which such standard applies unless the Admin-
istrator finds that such source if properly operated will not cause
emissions in violation of such standard, and

“(B) no air pollutant to which such standard applies may be
emitted from any stationary source in violation of such standard,
except that in the case of an existing source—

“(i) such standard shall not apply until 90 days after its
effective date, and

“(il) the Administrator may grant a waiver ﬂpermitting
such source a period of up to two years after the effective date
of a standard to comply with the standard, if he finds that
such period is necessary for the installation of controls and
that steps will be taken during the period of the waiver to
assure that the health of persons will be protected from
imminent endangerment.

“(2) The President may exempt any stationary source from com- o ential
pliance with paragraph (1) for a period of not more than two years
if he finds that the technology to implement such standards is not
available and the operation of such source is required for reasons of
national security. An exemption under this paragraph may be extended =~ Extension.
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Where:

PSso, = Prorated standard for S, when burn-
ing different fuels simultaneously, in ng/J
heat input derived from all fossil fuels or
from all fossil fuels and wood residue fired;

v = Percentage of total heat input derived
from liquid fossil fuel; and

7z = Percentage of total heat input derived
from solid fossil fuel.

(c) Compliance shall be based on the
total heat input from all fossil fuels
burned, including gaseous fuels.

(d) As an alternate to meeting the re-
quirements of paragraphs (a) and (b) of
this section, an owner or operator can
petition the Administrator (in writing)
to comply with §60.43Da(i)(3) of subpart
Da of this part or comply with
§60.42b(k)(4) of subpart Db of this part,
as applicable to the affected source. If
the Administrator grants the petition,
the source will from then on (unless
the unit is modified or reconstructed in
the future) have to comply with the re-
quirements in §60.43Da(i)(3) of subpart
Da of this part or §60.42b(k)(4) of sub-
part Db of this part, as applicable to
the affected source.

(e) Units 1 and 2 (as defined in appen-
dix G of this part) at the Newton Power
Station owned or operated by the Cen-
tral Illinois Public Service Company
will be in compliance with paragraph
(a)(2) of this section if Unit 1 and Unit
2 individually comply with paragraph
(a)(2) of this section or if the combined
emission rate from Units 1 and 2 does
not exceed 470 ng/J (1.1 Ib/MMBtu) com-
bined heat input to Units 1 and 2.

[60 FR 65415, Dec. 19, 1995, as amended at 74
FR 5077, Jan. 28, 2009]

Document #1401252
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40 CFR Ch. I (7-1-11 Edition)

§60.44 Standard for nitrogen oxides
(NOx).

(a) Except as provided under para-
graph (e) of this section, on and after
the date on which the performance test
required to be conducted by §60.8 is
completed, no owner or operator sub-
ject to the provisions of this subpart
shall cause to be discharged into the
atmosphere from any affected facility
any gases that contain NOx, expressed
as NO; in excess of:

(1) 86 ng/J heat input (0.20 1b/MMBtu)
derived from gaseous fossil fuel.

(2) 129 ng/J heat input (0.30 1b/
MMBtu) derived from liquid fossil fuel,
liquid fossil fuel and wood residue, or
gaseous fossil fuel and wood residue.

(3) 300 ng/J heat input (0.70 1b/
MMBtu) derived from solid fossil fuel
or solid fossil fuel and wood residue
(except lignite or a solid fossil fuel con-
taining 25 percent, by weight, or more
of coal refuse).

(4) 260 ng/J heat input (0.60 1b
MMBtu) derived from lignite or lignite
and wood residue (except as provided
under paragraph (a)(5) of this section).

(5) 340 ng/J heat input (0.80 1b
MMBtu) derived from lignite which is
mined in North Dakota, South Dakota,
or Montana and which is burned in a
cyclone-fired unit.

(b) Except as provided under para-
graphs (c¢), (d), and (e) of this section,
when different fossil fuels are burned
simultaneously in any combination,
the applicable standard (in ng/J) is de-
termined by proration using the fol-
lowing formula:

W (260)+x (86)+y (130)+z (300)

PS

NOx —

Where:

PSnox = Prorated standard for NOx when
burning different fuels simultaneously, in
ng/J heat input derived from all fossil fuels
fired or from all fossil fuels and wood res-
idue fired;

w = Percentage of total heat input derived
from lignite;

x = Percentage of total heat input derived
from gaseous fossil fuel;

(WH+x+y+2)

v = Percentage of total heat input derived
from liquid fossil fuel; and

7z = Percentage of total heat input derived
from solid fossil fuel (except lignite).

(c) When a fossil fuel containing at
least 25 percent, by weight, of coal
refuse is burned in combination with
gaseous, liquid, or other solid fossil
fuel or wood residue, the standard for
NOx does not apply.
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(d) Except as provided under para-
graph (e) of this section, cyclone-fired
units which burn fuels containing at
least 25 percent of lignite that is mined
in North Dakota, South Dakota, or
Montana remain subject to paragraph
(a)(b) of this section regardless of the
types of fuel combusted in combination
with that lignite.

(e) As an alternate to meeting the re-
quirements of paragraphs (a), (b), and
(d) of this section, an owner or oper-
ator can petition the Administrator (in
writing) to comply with §60.44Da(e)(3)
of subpart Da of this part. If the Ad-
ministrator grants the petition, the
source will from then on (unless the
unit is modified or reconstructed in the
future) have to comply with the re-
quirements in §60.44Da(e)(3) of subpart
Da of this part.

§60.45 Emissions and fuel monitoring.

(a) Each owner or operator shall in-
stall, calibrate, maintain, and operate
continuous opacity monitoring system
(COMS) for measuring opacity and a
CEMS for measuring SO, emissions,
NOx emissions, and either oxygen (O,)
or carbon dioxide (CO,) except as pro-
vided in paragraph (b) of this section.

(b) Certain of the CEMS require-
ments under paragraph (a) of this sec-
tion do not apply to owners or opera-
tors under the following conditions:

(1) For a fossil-fuel-fired steam gen-
erator that burns only gaseous or lig-
uid fossil fuel (excluding residual oil)
with potential SO, emissions rates of 26
ng/J (0.060 Ib/MMBtu) or less and that
does not use post-combustion tech-
nology to reduce emissions of SO, or
PM, CEMS for measuring the opacity
of emissions and SO2 emissions are not
required if the owner or operator mon-
itors SO, emissions by fuel sampling
and analysis or fuel receipts.

(2) For a fossil-fuel-fired steam gen-
erator that does not use a flue gas
desulfurization device, a CEMS for
measuring SO, emissions is not re-
quired if the owner or operator mon-
itors SO, emissions by fuel sampling
and analysis.

(3) Notwithstanding §60.13(b), instal-
lation of a CEMS for NOx may be de-
layed until after the initial perform-
ance tests under §60.8 have been con-
ducted. If the owner or operator dem-
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onstrates during the performance test
that emissions of NOx are less than 70
percent of the applicable standards in
§60.44, a CEMS for measuring NOx
emissions is not required. If the initial
performance test results show that
NOx emissions are greater than 70 per-
cent of the applicable standard, the
owner or operator shall install a CEMS
for NOx within one year after the date
of the initial performance tests under
§60.8 and comply with all other appli-
cable monitoring requirements under
this part.

(4) If an owner or operator does not
install any CEMS for sulfur oxides and
NOx, as provided under paragraphs
(b)(1) and (b)(3) or paragraphs (b)(2) and
(b)(3) of this section a CEMS for meas-
uring either O, or CO, is not required.

(56) An owner or operator may peti-
tion the Administrator (in writing) to
install a PM CEMS as an alternative to
the CEMS for monitoring opacity emis-
sions.

(6) A CEMS for measuring the opac-
ity of emissions is not required for a
fossil fuel-fired steam generator that
does not use post-combustion tech-
nology (except a wet scrubber) for re-
ducing PM, SO,, or carbon monoxide
(CO) emissions, burns only gaseous
fuels or fuel oils that contain less than
or equal to 0.30 weight percent sulfur,
and is operated such that emissions of
CO to the atmosphere from the affected
source are maintained at levels less
than or equal to 0.15 1b/MMBtu on a
boiler operating day average Dbasis.
Owners and operators of affected
sources electing to comply with this
paragraph must demonstrate compli-
ance according to the procedures speci-
fied in paragraphs (b)(6)(i) through (iv)
of this section.

(i) You must monitor CO emissions
using a CEMS according to the proce-
dures specified in paragraphs
(b)(6)(1)(A) through (D) of this section.

(A) The CO CEMS must be installed,
certified, maintained, and operated ac-
cording to the provisions in §60.58b(i)(3)
of subpart Eb of this part.

(B) Each 1-hour CO emissions average
is calculated using the data points gen-
erated by the CO CEMS expressed in
parts per million by volume corrected
to 3 percent oxygen (dry basis).
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emission limitation are substantially
as effective as the promulgated emis-
sion standard, the owner or operator
may request the permitting authority
to revise the source’s title V permit to
reflect that the emission limitation in
the permit satisfies the requirements
of the promulgated emission standard.
The process by which the permitting
authority determines whether the sec-
tion 112(j) emission limitation is sub-
stantially as effective as the promul-
gated emission standard must include,
consistent with part 70 or 71 of this
chapter, the opportunity for full pub-
lic, EPA, and affected State review (in-
cluding the opportunity for EPA’s ob-
jection) prior to the permit revision
being finalized. A negative determina-
tion by the permitting authority con-
stitutes final action for purposes of re-
view and appeal under the applicable
title V operating permit program.

[69 FR 12430, Mar. 16, 1994, as amended at 67
FR 16595, Apr. 5, 2002]

§63.2 Definitions.

The terms used in this part are de-
fined in the Act or in this section as
follows:

Act means the Clean Air Act (42
U.S.C. 7401 et seq., as amended by Pub.
L. 101-549, 104 Stat. 2399).

Actual emissions is defined in subpart
D of this part for the purpose of grant-
ing a compliance extension for an early
reduction of hazardous air pollutants.

Administrator means the Adminis-
trator of the United States Environ-
mental Protection Agency or his or her
authorized representative (e.g., a State
that has been delegated the authority
to implement the provisions of this
part).

Affected source, for the purposes of
this part, means the collection of
equipment, activities, or both within a
single contiguous area and under com-
mon control that is included in a sec-
tion 112(c) source category or sub-
category for which a section 112(d)
standard or other relevant standard is
established pursuant to section 112 of
the Act. Each relevant standard will
define the ‘“‘affected source,” as defined
in this paragraph unless a different def-
inition is warranted based on a pub-
lished justification as to why this defi-
nition would result in significant ad-
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ministrative, practical, or implementa-
tion problems and why the different
definition would resolve those prob-
lems. The term ‘‘affected source,” as
used in this part, is separate and dis-
tinct from any other use of that term
in EPA regulations such as those im-
plementing title IV of the Act. Affected
source may be defined differently for
part 63 than affected facility and sta-
tionary source in parts 60 and 61, re-
spectively. This definition of ‘‘affected
source,” and the procedures for adopt-
ing an alternative definition of ‘‘af-
fected source,” shall apply to each sec-
tion 112(d) standard for which the ini-
tial proposed rule is signed by the Ad-
ministrator after June 30, 2002.

Alternative emission limitation means
conditions established pursuant to sec-
tions 112(i)(5) or 112(i)(6) of the Act by
the Administrator or by a State with
an approved permit program.

Alternative emission standard means
an alternative means of emission limi-
tation that, after notice and oppor-
tunity for public comment, has been
demonstrated by an owner or operator
to the Administrator’s satisfaction to
achieve a reduction in emissions of any
air pollutant at least equivalent to the
reduction in emissions of such pollut-
ant achieved under a relevant design,
equipment, work practice, or oper-
ational emission standard, or combina-
tion thereof, established under this
part pursuant to section 112(h) of the
Act.

Alternative test method means any
method of sampling and analyzing for
an air pollutant that is not a test
method in this chapter and that has
been demonstrated to the Administra-
tor’s satisfaction, using Method 301 in
appendix A of this part, to produce re-
sults adequate for the Administrator’s
determination that it may be used in
place of a test method specified in this
part.

Approved permit program means a
State permit program approved by the
Administrator as meeting the require-
ments of part 70 of this chapter or a
Federal permit program established in
this chapter pursuant to title V of the
Act (42 U.S.C. 7661).

Area source means any stationary
source of hazardous air pollutants that
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is not a major source as defined in this
part.

Commenced means, with respect to
construction or reconstruction of an
affected source, that an owner or oper-
ator has undertaken a continuous pro-
gram of construction or reconstruction
or that an owner or operator has en-
tered into a contractual obligation to
undertake and complete, within a rea-
sonable time, a continuous program of
construction or reconstruction.

Compliance date means the date by
which an affected source is required to
be in compliance with a relevant stand-
ard, limitation, prohibition, or any fed-
erally enforceable requirement estab-
lished by the Administrator (or a State
with an approved permit program) pur-
suant to section 112 of the Act.

Compliance schedule means: (1) In the
case of an affected source that is in
compliance with all applicable require-
ments established under this part, a
statement that the source will con-
tinue to comply with such require-
ments; or

(2) In the case of an affected source
that is required to comply with appli-
cable requirements by a future date, a
statement that the source will meet
such requirements on a timely basis
and, if required by an applicable re-
quirement, a detailed schedule of the
dates by which each step toward com-
pliance will be reached; or

(3) In the case of an affected source
not in compliance with all applicable
requirements established under this
part, a schedule of remedial measures,
including an enforceable sequence of
actions or operations with milestones
and a schedule for the submission of
certified progress reports, where appli-
cable, leading to compliance with a rel-
evant standard, limitation, prohibi-
tion, or any federally enforceable re-
quirement established pursuant to sec-
tion 112 of the Act for which the af-
fected source is not in compliance.
This compliance schedule shall resem-
ble and be at least as stringent as that
contained in any judicial consent de-
cree or administrative order to which
the source is subject. Any such sched-
ule of compliance shall be supple-
mental to, and shall not sanction non-
compliance with, the applicable re-
quirements on which it is based.
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Construction means the on-site fab-
rication, erection, or installation of an
affected source. Construction does not
include the removal of all equipment
comprising an affected source from an
existing location and reinstallation of
such equipment at a new location. The
owner or operator of an existing af-
fected source that is relocated may
elect not to reinstall minor ancillary
equipment including, but not limited
to, piping, ductwork, and valves. How-
ever, removal and reinstallation of an
affected source will be construed as re-
construction if it satisfies the criteria
for reconstruction as defined in this
section. The costs of replacing minor
ancillary equipment must be consid-
ered in determining whether the exist-
ing affected source is reconstructed.

Continuous emission monitoring System
(CEMS) means the total equipment
that may be required to meet the data
acquisition and availability require-
ments of this part, used to sample, con-
dition (if applicable), analyze, and pro-
vide a record of emissions.

Continuous monitoring system (CMS) is
a comprehensive term that may in-
clude, but is not limited to, continuous
emission monitoring systems, contin-
uous opacity monitoring systems, con-
tinuous parameter monitoring sys-
tems, or other manual or automatic
monitoring that is used for dem-
onstrating compliance with an applica-
ble regulation on a continuous basis as
defined by the regulation.

Continuous opacity monitoring system
(COMS) means a continuous moni-
toring system that measures the opac-
ity of emissions.

Continuous parameter monitoring sys-
tem means the total equipment that
may be required to meet the data ac-
quisition and availability requirements
of this part, used to sample, condition
(if applicable), analyze, and provide a
record of process or control system pa-
rameters.

Effective date means:

(1) With regard to an emission stand-
ard established under this part, the
date of promulgation in the FEDERAL
REGISTER of such standard; or

(2) With regard to an alternative
emission limitation or equivalent
emission limitation determined by the
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Administrator (or a State with an ap-
proved permit program), the date that
the alternative emission limitation or
equivalent emission limitation be-
comes effective according to the provi-
sions of this part.

Emission standard means a national
standard, limitation, prohibition, or
other regulation promulgated in a sub-
part of this part pursuant to sections
112(d), 112(h), or 112(f) of the Act.

Emissions averaging is a way to com-
ply with the emission limitations spec-
ified in a relevant standard, whereby
an affected source, if allowed under a
subpart of this part, may create emis-
sion credits by reducing emissions from
specific points to a level below that re-
quired by the relevant standard, and
those credits are used to offset emis-
sions from points that are not con-
trolled to the level required by the rel-
evant standard.

EPA means the United States Envi-
ronmental Protection Agency.

Equivalent emission limitation means
any maximum achievable control tech-
nology emission limitation or require-
ments which are applicable to a major
source of hazardous air pollutants and
are adopted by the Administrator (or a
State with an approved permit pro-
gram) on a case-by-case basis, pursuant
to section 112(g) or (j) of the Act.

Excess emissions and continuous moni-
toring system performance report is a re-
port that must be submitted periodi-
cally by an affected source in order to
provide data on its compliance with
relevant emission limits, operating pa-
rameters, and the performance of its
continuous parameter monitoring sys-
tems.

Existing source means any affected
source that is not a new source.

Federally enforceable means all limi-
tations and conditions that are en-
forceable by the Administrator and
citizens under the Act or that are en-
forceable under other statutes adminis-
tered by the Administrator. Examples
of federally enforceable limitations and
conditions include, but are not limited
to:

(1) Emission standards, alternative
emission standards, alternative emis-
sion limitations, and equivalent emis-
sion limitations established pursuant
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to section 112 of the Act as amended in
1990;

(2) New source performance standards
established pursuant to section 111 of
the Act, and emission standards estab-
lished pursuant to section 112 of the
Act before it was amended in 1990;

(3) All terms and conditions in a title
V permit, including any provisions
that limit a source’s potential to emit,
unless expressly designated as not fed-
erally enforceable;

(4) Limitations and conditions that
are part of an approved State Imple-
mentation Plan (SIP) or a Federal Im-
plementation Plan (FIP);

(5) Limitations and conditions that
are part of a Federal construction per-
mit issued under 40 CFR 52.21 or any
construction permit issued under regu-
lations approved by the EPA in accord-
ance with 40 CFR part 51;

(6) Limitations and conditions that
are part of an operating permit where
the permit and the permitting program
pursuant to which it was issued meet
all of the following criteria:

(i) The operating permit program has
been submitted to and approved by
EPA into a State implementation plan
(SIP) under section 110 of the CAA;

(ii) The SIP imposes a legal obliga-
tion that operating permit holders ad-
here to the terms and limitations of
such permits and provides that permits
which do not conform to the operating
permit program requirements and the
requirements of EPA’s underlying reg-
ulations may be deemed not ‘‘federally
enforceable’ by EPA;

(iii) The operating permit program
requires that all emission limitations,
controls, and other requirements im-
posed by such permits will be at least
as stringent as any other applicable
limitations and requirements con-
tained in the SIP or enforceable under
the SIP, and that the program may not
issue permits that waive, or make less
stringent, any limitations or require-
ments contained in or issued pursuant
to the SIP, or that are otherwise ‘‘fed-
erally enforceable’’;

(iv) The limitations, controls, and re-
quirements in the permit in question
are permanent, quantifiable, and other-
wise enforceable as a practical matter;
and
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(v) The permit in question was issued
only after adequate and timely notice
and opportunity for comment for EPA
and the public.

(7) Limitations and conditions in a
State rule or program that has been
approved by the EPA under subpart E
of this part for the purposes of imple-
menting and enforcing section 112; and

(8) Individual consent agreements
that the EPA has legal authority to
create.

Fired capital cost means the capital
needed to provide all the depreciable
components of an existing source.

Force majeure means, for purposes of
§63.7, an event that will be or has been
caused by circumstances beyond the
control of the affected facility, its con-
tractors, or any entity controlled by
the affected facility that prevents the
owner or operator from complying with
the regulatory requirement to conduct
performance tests within the specified
timeframe despite the affected facili-
ty’s best efforts to fulfill the obliga-
tion. Examples of such events are acts
of nature, acts of war or terrorism, or
equipment failure or safety hazard be-
yond the control of the affected facil-
ity.

Fugitive emissions means those emis-
sions from a stationary source that
could not reasonably pass through a
stack, chimney, vent, or other func-
tionally equivalent opening. Under sec-
tion 112 of the Act, all fugitive emis-
sions are to be considered in deter-
mining whether a stationary source is
a major source.

Hazardous air pollutant means any air
pollutant listed in or pursuant to sec-
tion 112(b) of the Act.

Issuance of a part 70 permit will
occur, if the State is the permitting
authority, in accordance with the re-
quirements of part 70 of this chapter
and the applicable, approved State per-
mit program. When the EPA is the per-
mitting authority, issuance of a title V
permit occurs immediately after the
EPA takes final action on the final per-
mit.

Major source means any stationary
source or group of stationary sources
located within a contiguous area and
under common control that emits or
has the potential to emit considering
controls, in the aggregate, 10 tons per
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year or more of any hazardous air pol-
lutant or 25 tons per year or more of
any combination of hazardous air pol-
lutants, unless the Administrator es-
tablishes a lesser quantity, or in the
case of radionuclides, different criteria
from those specified in this sentence.

Malfunction means any sudden, infre-
quent, and not reasonably preventable
failure of air pollution control and
monitoring equipment, process equip-
ment, or a process to operate in a nor-
mal or usual manner which causes, or
has the potential to cause, the emis-
sion limitations in an applicable stand-
ard to be exceeded. Failures that are
caused in part by poor maintenance or
careless operation are not malfunc-
tions.

Monitoring means the collection and
use of measurement data or other in-
formation to control the operation of a
process or pollution control device or
to verify a work practice standard rel-
ative to assuring compliance with ap-
plicable requirements. Monitoring is
composed of four elements:

(1) Indicator(s) of performance—the
parameter or parameters you measure
or observe for demonstrating proper
operation of the pollution control
measures or compliance with the appli-
cable emissions limitation or standard.
Indicators of performance may include
direct or predicted emissions measure-
ments (including opacity), operational
parametric values that correspond to
process or control device (and capture
system) efficiencies or emissions rates,
and recorded findings of inspection of
work practice activities, materials
tracking, or design characteristics. In-
dicators may be expressed as a single
maximum or minimum value, a func-
tion of process variables (for example,
within a range of pressure drops), a
particular operational or work practice
status (for example, a damper position,
completion of a waste recovery task,
materials tracking), or an interdepend-
ency between two or among more than
two variables.

(2) Measurement techniques—the
means by which you gather and record
information of or about the indicators
of performance. The components of the
measurement technique include the de-
tector type, location and installation
specifications, inspection procedures,
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and quality assurance and quality con-
trol measures. Examples of measure-
ment techniques include continuous
emission monitoring systems, contin-
uous opacity monitoring systems, con-
tinuous parametric monitoring sys-
tems, and manual inspections that in-
clude making records of process condi-
tions or work practices.

(3) Monitoring frequency—the num-
ber of times you obtain and record
monitoring data over a specified time
interval. Examples of monitoring fre-
quencies include at least four points
equally spaced for each hour for con-
tinuous emissions or parametric moni-
toring systems, at least every 10 sec-
onds for continuous opacity moni-
toring systems, and at least once per
operating day (or week, month, etc.)
for work practice or design inspections.

(4) Averaging time—the period over
which you average and use data to
verify proper operation of the pollution
control approach or compliance with
the emissions limitation or standard.
Examples of averaging time include a
3-hour average in units of the emis-
sions limitation, a 30-day rolling aver-
age emissions value, a daily average of
a control device operational para-
metric range, and an instantaneous
alarm.

New affected source means the collec-
tion of equipment, activities, or both
within a single contiguous area and
under common control that is included
in a section 112(c) source category or
subcategory that is subject to a section
112(d) or other relevant standard for
new sources. This definition of ‘“‘new af-
fected source,” and the criteria to be
utilized in implementing it, shall apply
to each section 112(d) standard for
which the initial proposed rule is
signed by the Administrator after June
30, 2002. Each relevant standard will de-
fine the term ‘‘new affected source,”
which will be the same as the ‘“‘affected
source’ unless a different collection is
warranted based on consideration of
factors including:

(1) Emission reduction impacts of
controlling individual sources versus
groups of sources;

(2) Cost effectiveness of controlling
individual equipment;

(3) Flexibility to accommodate com-
mon control strategies;
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(4) Cost/benefits of emissions aver-
aging;

(5) Incentives for pollution preven-
tion;

(6) Feasibility and cost of controlling
processes that share common equip-
ment (e.g., product recovery devices);

(7) Feasibility and cost of moni-
toring; and

(8) Other relevant factors.

New source means any affected source
the construction or reconstruction of
which is commenced after the Adminis-
trator first proposes a relevant emis-
sion standard under this part estab-
lishing an emission standard applicable
to such source.

One-hour period, unless otherwise de-
fined in an applicable subpart, means
any 60-minute period commencing on
the hour.

Opacity means the degree to which
emissions reduce the transmission of
light and obscure the view of an object
in the background. For continuous
opacity monitoring systems, opacity
means the fraction of incident light
that is attenuated by an optical me-
dium.

Owner or operator means any person
who owns, leases, operates, controls, or
supervises a stationary source.

Performance audit means a procedure
to analyze blind samples, the content
of which is known by the Adminis-
trator, simultaneously with the anal-
ysis of performance test samples in
order to provide a measure of test data
quality.

Performance evaluation means the
conduct of relative accuracy testing,
calibration error testing, and other
measurements used in validating the
continuous monitoring system data.

Performance test means the collection
of data resulting from the execution of
a test method (usually three emission
test runs) used to demonstrate compli-
ance with a relevant emission standard
as specified in the performance test
section of the relevant standard.

Permit modification means a change to
a title V permit as defined in regula-
tions codified in this chapter to imple-
ment title V of the Act (42 U.S.C. 7661).

Permit program means a comprehen-
sive State operating permit system es-
tablished pursuant to title V of the Act
(42 U.S.C. 7661) and regulations codified
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in part 70 of this chapter and applicable
State regulations, or a comprehensive
Federal operating permit system estab-
lished pursuant to title V of the Act
and regulations codified in this chap-
ter.

Permit revision means any permit
modification or administrative permit
amendment to a title V permit as de-
fined in regulations codified in this
chapter to implement title V of the Act
(42 U.S.C. 7661).

Permitting authority means: (1) The
State air pollution control agency,
local agency, other State agency, or
other agency authorized by the Admin-
istrator to carry out a permit program
under part 70 of this chapter; or

(2) The Administrator, in the case of
EPA-implemented permit programs
under title V of the Act (42 U.S.C. 7661).

Pollution Prevention means source re-
duction as defined under the Pollution
Prevention Act (42 U.S.C. 13101-13109).
The definition is as follows:

(1) Source reduction is any practice
that:

(i) Reduces the amount of any haz-
ardous substance, pollutant, or con-
taminant entering any waste stream or
otherwise released into the environ-
ment (including fugitive emissions)
prior to recycling, treatment, or dis-
posal; and

(ii) Reduces the hazards to public
health and the environment associated
with the release of such substances,
pollutants, or contaminants.

(2) The term source reduction includes
equipment or technology modifica-
tions, process or procedure modifica-

tions, reformulation or redesign of
products, substitution of raw mate-
rials, and improvements in house-

keeping, maintenance, training, or in-
ventory control.

(3) The term source reduction does not
include any practice that alters the
physical, chemical, or biological char-
acteristics or the volume of a haz-
ardous substance, pollutant, or con-
taminant through a process or activity
which itself is not integral to and nec-
essary for the production of a product
or the providing of a service.

Potential to emit means the maximum
capacity of a stationary source to emit
a pollutant under its physical and oper-
ational design. Any physical or oper-
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ational limitation on the capacity of
the stationary source to emit a pollut-
ant, including air pollution control
equipment and restrictions on hours of
operation or on the type or amount of
material combusted, stored, or proc-
essed, shall be treated as part of its de-
sign if the limitation or the effect it
would have on emissions is federally
enforceable.

Reconstruction, unless otherwise de-
fined in a relevant standard, means the
replacement of components of an af-
fected or a previously nonaffected
source to such an extent that:

(1) The fixed capital cost of the new
components exceeds 50 percent of the
fixed capital cost that would be re-
quired to construct a comparable new
source; and

(2) It is technologically and economi-
cally feasible for the reconstructed
source to meet the relevant standard(s)
established by the Administrator (or a
State) pursuant to section 112 of the
Act. Upon reconstruction, an affected
source, or a stationary source that be-
comes an affected source, is subject to
relevant standards for new sources, in-
cluding compliance dates, irrespective
of any change in emissions of haz-
ardous air pollutants from that source.

Regulation promulgation schedule
means the schedule for the promulga-
tion of emission standards under this
part, established by the Administrator
pursuant to section 112(e) of the Act
and published in the FEDERAL REG-
ISTER.

Relevant standard means:

(1) An emission standard;

(2) An alternative emission standard;

(3) An alternative emission limita-
tion; or

(4) An equivalent emission limitation
established pursuant to section 112 of
the Act that applies to the collection
of equipment, activities, or both regu-
lated by such standard or limitation. A
relevant standard may include or con-
sist of a design, equipment, work prac-
tice, or operational requirement, or
other measure, process, method, sys-
tem, or technique (including prohibi-
tion of emissions) that the Adminis-
trator (or a State) establishes for new
or existing sources to which such
standard or limitation applies. Every
relevant standard established pursuant
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to section 112 of the Act includes sub-
part A of this part, as provided by
§63.1(a)(4), and all applicable appen-
dices of this part or of other parts of
this chapter that are referenced in that
standard.

Responsible official means one of the
following:

(1) For a corporation: A president,
secretary, treasurer, or vice president
of the corporation in charge of a prin-
cipal business function, or any other
person who performs similar policy or
decision-making functions for the cor-
poration, or a duly authorized rep-
resentative of such person if the rep-
resentative is responsible for the over-
all operation of one or more manufac-
turing, production, or operating facili-
ties and either:

(i) The facilities employ more than
250 persons or have gross annual sales
or expenditures exceeding $25 million
(in second quarter 1980 dollars); or

(ii) The delegation of authority to
such representative is approved in ad-
vance by the Administrator.

(2) For a partnership or sole propri-
etorship: a general partner or the pro-
prietor, respectively.

(3) For a municipality, State, Fed-
eral, or other public agency: either a
principal executive officer or ranking
elected official. For the purposes of
this part, a principal executive officer
of a Federal agency includes the chief
executive officer having responsibility
for the overall operations of a principal
geographic unit of the agency (e.g., a
Regional Administrator of the EPA).

(4) For affected sources (as defined in
this part) applying for or subject to a
title V permit: ‘‘responsible official”
shall have the same meaning as defined
in part 70 or Federal title V regulations
in this chapter (42 U.S.C. 7661), which-
ever is applicable.

Run means one of a series of emission
or other measurements needed to de-
termine emissions for a representative
operating period or cycle as specified
in this part.

Shutdown means the cessation of op-
eration of an affected source or portion
of an affected source for any purpose.

Six-minute period means, with respect
to opacity determinations, any one of
the 10 equal parts of a 1-hour period.
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Source at a Performance Track member
facility means a major or area source
located at a facility which has been ac-
cepted by EPA for membership in the
Performance Track Program (as de-
scribed at www.epa.gov/
PerformanceTrack) and is still a mem-
ber of the Program. The Performance
Track Program is a voluntary program
that encourages continuous environ-
mental improvement through the use
of environmental management sys-
tems, local community outreach, and
measurable results.

Standard conditions means a tempera-
ture of 293 K (68 °F) and a pressure of
101.3 kilopascals (29.92 in. Hg).

Startup means the setting in oper-
ation of an affected source or portion
of an affected source for any purpose.

State means all non-Federal authori-
ties, including local agencies, inter-
state associations, and State-wide pro-
grams, that have delegated authority
to implement: (1) The provisions of this
part and/or (2) the permit program es-
tablished under part 70 of this chapter.
The term State shall have its conven-
tional meaning where clear from the
context.

Stationary source means any building,
structure, facility, or installation
which emits or may emit any air pol-
lutant.

Test method means the validated pro-
cedure for sampling, preparing, and
analyzing for an air pollutant specified
in a relevant standard as the perform-
ance test procedure. The test method
may include methods described in an
appendix of this chapter, test methods
incorporated by reference in this part,
or methods validated for an application
through procedures in Method 301 of
appendix A of this part.

Title V permit means any permit
issued, renewed, or revised pursuant to
Federal or State regulations estab-
lished to implement title V of the Act
(42 U.S.C. 7661). A title V permit issued
by a State permitting authority is
called a part 70 permit in this part.

Visible emission means the observa-
tion of an emission of opacity or opti-
cal density above the threshold of vi-
sion.

Working day means any day on which
Federal Government offices (or State
government offices for a State that has
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obtained delegation under section
112(1)) are open for normal business.
Saturdays, Sundays, and official Fed-
eral (or where delegated, State) holi-
days are not working days.

[69 FR 12430, Mar. 16, 1994, as amended at 67
FR 16596, Apr. 5, 2002; 68 FR 32600, May 30,
2003; 69 FR 21752, Apr. 22, 2004; 72 FR 27443,
May 16, 2007]

§63.3 Units and abbreviations.

Used in this part are abbreviations
and symbols of units of measure. These
are defined as follows:

(a) System International (SI) units of
measure:

A = ampere

g = gram
Hz = hertz
J = joule

°K = degree Kelvin

kg = kilogram

1 = liter

m = meter

m3 = cubic meter

mg = milligram = 103 gram
ml = milliliter = 103 liter
mm = millimeter = 10~3 meter
Mg = megagram = 106 gram = metric ton
MJ = megajoule

mol = mole

N = newton

ng = nanogram = 10—° gram
nm = nanometer = 10-° meter
Pa = pascal

s = second
V = volt
W = watt
Q = ohm

ug = microgram = 10~ ¢ gram
ul = microliter = 10~ ¢ liter

(b) Other units of measure:

Btu = British thermal unit

°C = degree Celsius (centigrade)

cal = calorie

cfm = cubic feet per minute

cc = cubic centimeter

cu ft = cubic feet

d = day

def = dry cubic feet

dem = dry cubic meter

dscf = dry cubic feet at standard conditions

dscm = dry cubic meter at standard condi-
tions

eq = equivalent

°F degree Fahrenheit

ft = feet

ft2 = square feet

ft3 = cubic feet

gal = gallon

gr = grain

g-eq = gram equivalent

g-mole = gram mole
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hr = hour

in. = inch

in. H, O = inches of water

K = 1,000

kcal = kilocalorie

1b = pound

1pm = liter per minute

meq = milliequivalent

min = minute

MW = molecular weight

0z = ounces

ppb = parts per billion

ppbw = parts per billion by weight

ppbv = parts per billion by volume

ppm = parts per million

ppmw = parts per million by weight

ppmv = parts per million by volume

psia = pounds per square inch absolute

psig = pounds per square inch gage

°R = degree Rankine

scf = cubic feet at standard conditions

scfh = cubic feet at standard conditions per
hour

scm = cubic meter at standard conditions

scmm = cubic meter at standard conditions
per minute

sec = second

sq ft = square feet

std = at standard conditions

v/v = volume per volume

yd2 = square yards

yr = year
(c) Miscellaneous:

act = actual

avg = average

I.D. = inside diameter

M = molar

N = normal

0.D. = outside diameter

% = percent

[569 FR 12430, Mar. 16, 1994, as amended at 67
FR 16598, Apr. 5, 2002]

§63.4 Prohibited activities and cir-
cumvention.

(a) Prohibited activities. (1) No owner
or operator subject to the provisions of
this part must operate any affected
source in violation of the requirements
of this part. Affected sources subject to
and in compliance with either an ex-
tension of compliance or an exemption
from compliance are not in violation of
the requirements of this part. An ex-
tension of compliance can be granted
by the Administrator under this part;
by a State with an approved permit
program; or by the President under
section 112(i)(4) of the Act.

(2) No owner or operator subject to
the provisions of this part shall fail to
keep records, notify, report, or revise
reports as required under this part.
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as the performance test method (see
definition of ‘‘test method” in §63.2.

(3) Approval of major changes to
monitoring under §63.8(f) and as de-
fined in §63.90.

(4) Approval of major change to rec-
ordkeeping and reporting under
§63.10(e) and as defined in §63.90.

§63.10042 What definitions apply to
this subpart?

Terms used in this subpart are de-
fined in the Clean Air Act (CAA), in
§63.2 (the General Provisions), and in
this section as follows:

Affirmative defense means, in the con-
text of an enforcement proceeding, a
response or defense put forward by a
defendant, regarding which the defend-
ant has the burden of proof, and the
merits of which are independently and
objectively evaluated in a judicial or
administrative proceeding.

Anthracite coal means solid fossil fuel
classified as anthracite coal by Amer-
ican Society of Testing and Materials
(ASTM) Method D388-05, ‘‘Standard
Classification of Coals by Rank’ (in-
corporated by reference, see §63.14).

Bituminous coal means coal that is
classified as bituminous according to
ASTM Method D388-05, ‘‘Standard Clas-
sification of Coals by Rank’ (incor-
porated by reference, see §63.14).

Boiler operating day means a 24-hour
period between midnight and the fol-
lowing midnight during which any fuel
is combusted at any time in the steam
generating unit. It is not necessary for
the fuel to be combusted the entire 24-
hour period.

Capacity factor for a liquid oil-fired
EGU means the total annual heat input
from oil divided by the product of max-
imum hourly heat input for the EGU,
regardless of fuel, multiplied by 8,760
hours.

Coal means all solid fuels classifiable
as anthracite, bituminous, sub-bitu-
minous, or lignite by ASTM Method
D388-05, ‘‘Standard Classification of
Coals by Rank” (incorporated by ref-
erence, see §63.14), and coal refuse.
Synthetic fuels derived from coal for
the purpose of creating useful heat in-
cluding but not limited to, coal derived
gases (not meeting the definition of
natural gas), solvent-refined coal, coal-
oil mixtures, and coal-water mixtures,
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are considered ‘‘coal’” for the purposes
of this subpart.

Coal-fired electric utility steam gener-
ating unit means an electric utility
steam generating unit meeting the def-
inition of ‘‘fossil fuel-fired” that burns
coal for more than 10.0 percent of the
average annual heat input during any 3
consecutive calendar years or for more
than 15.0 percent of the annual heat
input during any one calendar year.

Coal refuse means any by-product of
coal mining, physical coal cleaning,
and coal preparation operations (e.g.,
culm, gob, etc.) containing coal, ma-
trix material, clay, and other organic
and inorganic material with an ash
content greater than 50 percent (by
weight) and a heating value less than
13,900 kilojoules per kilogram (6,000 Btu
per pound) on a dry basis.

Cogeneration means a steam-gener-
ating unit that simultaneously pro-
duces both electrical and useful ther-
mal (or mechanical) energy from the
same primary energy source.

Cogeneration unit means a stationary,
fossil fuel-fired EGU meeting the defi-
nition of ‘‘fossil fuel-fired” or sta-
tionary, integrated gasification com-
bined cycle:

(1) Having equipment used to produce
electricity and useful thermal energy
for industrial, commercial, heating, or
cooling purposes through the sequen-
tial use of energy; and

(2) Producing during the 12-month pe-
riod starting on the date the unit first
produces electricity and during any
calendar year after which the unit first
produces electricity:

(i) For a topping-cycle cogeneration
unit,

(A) Useful thermal energy not less
than 5 percent of total energy output;
and

(B) Useful power that, when added to
one-half of useful thermal energy pro-
duced, is not less than 42.5 percent of
total energy input, if useful thermal
energy produced is 15 percent or more
of total energy output, or not less than
45 percent of total energy input, if use-
ful thermal energy produced is less
than 15 percent of total energy output.

(ii) For a bottoming-cycle cogenera-
tion unit, useful power not less than 45
percent of total energy input.
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(3) Provided that the total energy
input under paragraphs (2)(i)(B) and
(2)(ii) of this definition shall equal the
unit’s total energy input from all fuel
except biomass if the unit is a boiler.

Combined-cycle gas stationary combus-
tion turbine means a stationary com-
bustion turbine system where heat
from the turbine exhaust gases is re-
covered by a waste heat boiler.

Common stack means the exhaust of
emissions from two or more affected
units through a single flue.

Continental liquid oil-fired subcategory
means any oil-fired electric utility
steam generating unit that burns lig-
uid oil and is located in the continental
United States.

Deviation. (1) Deviation means any in-
stance in which an affected source sub-
ject to this subpart, or an owner or op-
erator of such a source:

(i) Fails to meet any requirement or
obligation established by this subpart
including, but not limited to, any emis-
sion limit, operating limit, work prac-
tice standard, or monitoring require-
ment; or

(ii) Fails to meet any term or condi-
tion that is adopted to implement an
applicable requirement in this subpart
and that is included in the operating
permit for any affected source required
to obtain such a permit.

(2) A deviation is not always a viola-
tion. The determination of whether a
deviation constitutes a violation of the
standard is up to the discretion of the
entity responsible for enforcement of
the standards.

Distillate 0il means fuel oils, including
recycled oils, that comply with the
specifications for fuel oil numbers 1
and 2, as defined by ASTM Method
D396-10, ‘‘Standard Specification for
Fuel Oils” (incorporated by reference,
see §63.14).

Dry flue gas desulfurization technology,
or dry FGD, or spray dryer absorber
(SDA), or spray dryer, or dry scrubber
means an add-on air pollution control
system located downstream of the
steam generating unit that injects a
dry alkaline sorbent (dry sorbent injec-
tion) or sprays an alkaline sorbent
slurry (spray dryer) to react with and
neutralize acid gases such as SO, and
HCI in the exhaust stream forming a
dry powder material. Alkaline sorbent
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injection systems in fluidized bed com-
bustors (FBC) or circulating fluidized
bed (CFB) boilers are included in this
definition.

Dry sorbent injection (DSI) means an
add-on air pollution control system in
which sorbent (e.g., conventional acti-
vated carbon, brominated activated
carbon, Trona, hydrated lime, sodium
carbonate, etc.) is injected into the
flue gas steam upstream of a PM con-
trol device to react with and neutralize
acid gases (such as SO, and HCI1) or Hg
in the exhaust stream forming a dry
powder material that may be removed
in a primary or secondary PM control
device.

Electric Steam generating unit means
any furnace, boiler, or other device
used for combusting fuel for the pur-
pose of producing steam (including fos-
sil-fuel-fired steam generators associ-
ated with integrated gasification com-
bined cycle gas turbines; nuclear steam
generators are not included) for the
purpose of powering a generator to
produce electricity or electricity and
other thermal energy.

Electric utility steam generating unit
(EGU) means a fossil fuel-fired combus-
tion unit of more than 25 megawatts
electric (MWe) that serves a generator
that produces electricity for sale. A
fossil fuel-fired unit that cogenerates
steam and electricity and supplies
more than one-third of its potential
electric output capacity and more than
256 MWe output to any utility power
distribution system for sale is consid-
ered an electric utility steam gener-
ating unit.

Emission limitation means any emis-
sions limit, work practice standard, or
operating limit.

Ezxcess emissions means, with respect
to this subpart, results of any required
measurements outside the applicable
range (e.g., emissions limitations,
parametric operating limits) that is
permitted by this subpart. The values
of measurements will be in the same
units and averaging time as the values
specified in this subpart for the limita-
tions.

Federally enforceable means all limi-
tations and conditions that are en-
forceable by the Administrator, includ-
ing the requirements of 40 CFR parts
60, 61, and 63; requirements within any
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applicable state implementation plan;
and any permit requirements estab-
lished under 40 CFR 52.21 or under 40
CFR 51.18 and 40 CFR 51.24.

Flue gas desulfurication system means
any add-on air pollution control sys-
tem located downstream of the steam
generating unit whose purpose or effect
is to remove at least 50 percent of the
SO, in the exhaust gas stream.

Fossil fuel means natural gas, oil,
coal, and any form of solid, liquid, or
gaseous fuel derived from such mate-
rial.

Fossil fuel-fired means an electric
utility steam generating unit (EGU)
that is capable of combusting more
than 26 MW of fossil fuels. To be ‘‘ca-
pable of combusting” fossil fuels, an
EGU would need to have these fuels al-
lowed in its operating permit and have
the appropriate fuel handling facilities
on-site or otherwise available (e.g.,
coal handling equipment, including
coal storage area, belts and conveyers,
pulverizers, etc.; oil storage facilities).
In addition, fossil fuel-fired means any
EGU that fired fossil fuels for more
than 10.0 percent of the average annual
heat input during any 3 consecutive
calendar years or for more than 15.0
percent of the annual heat input during
any one calendar year after the appli-
cable compliance date.

Fuel type means each category of
fuels that share a common name or
classification. Examples include, but
are not limited to, bituminous coal,
subbituminous coal, lignite, anthra-
cite, biomass, and residual oil. Indi-
vidual fuel types received from dif-
ferent suppliers are not considered new
fuel types.

Fluidized bed boiler, or fluidized bed
combustor, or circulating fluidized boiler,
or CFB means a boiler utilizing a fluid-
ized bed combustion process.

Fluidized bed combustion means a
process where a fuel is burned in a bed
of granulated particles which are main-
tained in a mobile suspension by the
upward flow of air and combustion
products.

Gaseous fuel includes, but is not lim-
ited to, natural gas, process gas, land-
fill gas, coal derived gas, solid oil-de-
rived gas, refinery gas, and biogas.

Generator means a device that pro-
duces electricity.
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Gross output means the gross useful
work performed by the steam gen-
erated and, for an IGCC electric utility
steam generating unit, the work per-
formed by the stationary combustion
turbines. For a unit generating only
electricity, the gross useful work per-
formed is the gross electrical output
from the unit’s turbine/generator sets.
For a cogeneration unit, the gross use-
ful work performed is the gross elec-
trical output, including any such elec-
tricity used in the power production
process (which process includes, but is
not limited to, any on-site processing
or treatment of fuel combusted at the
unit and any on-site emission con-
trols), or mechanical output plus 75
percent of the useful thermal output
measured relative to ISO conditions
that is not used to generate additional
electrical or mechanical output or to
enhance the performance of the unit
(i.e., steam delivered to an industrial
process).

Heat input means heat derived from
combustion of fuel in an EGU (syn-
thetic gas for an IGCC) and does not in-
clude the heat input from preheated
combustion air, recirculated flue gases,
or exhaust gases from other sources
such as gas turbines, internal combus-
tion engines, etc.

Integrated gasification combined cycle
electric utility steam generating unit or
IGCC means an electric utility steam
generating unit meeting the definition
of ‘“‘fossil fuel-fired” that burns a syn-
thetic gas derived from coal and/or
solid oil-derived fuel for more than 10.0
percent of the average annual heat
input during any 3 consecutive cal-
endar years or for more than 15.0 per-
cent of the annual heat input during
any one calendar year in a combined-
cycle gas turbine. No solid coal or solid
oil-derived fuel is directly burned in
the unit during operation.

ISO conditions means a temperature
of 288 Kelvin, a relative humidity of 60
percent, and a pressure of 101.3
kilopascals.

Lignite coal means coal that is classi-
fied as lignite A or B according to
ASTM Method D388-05, ‘‘Standard Clas-
sification of Coals by Rank’” (incor-
porated by reference, see §63.14).

Limited-use liquid oil-fired subcategory
means an oil-fired electric utility
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steam generating unit with an annual
capacity factor of less than 8 percent of
its maximum or nameplate heat input,
whichever is greater, averaged over a
24-month block contiguous period com-
mencing April 16, 2015.

Liquid fuel includes, but is not lim-
ited to, distillate oil and residual oil.

Monitoring system malfunction or out of
control period means any sudden, infre-
quent, not reasonably preventable fail-
ure of the monitoring system to pro-
vide wvalid data. Monitoring system
failures that are caused in part by poor
maintenance or careless operation are
not malfunctions.

Natural gas means a naturally occur-
ring fluid mixture of hydrocarbons
(e.g., methane, ethane, or propane) pro-
duced in geological formations beneath
the Earth’s surface that maintains a
gaseous state at standard atmospheric
temperature and pressure under ordi-
nary conditions. Natural gas contains
20.0 grains or less of total sulfur per 100
standard cubic feet. Additionally, nat-
ural gas must either be composed of at
least 70 percent methane by volume or
have a gross calorific value between 950
and 1,100 Btu per standard cubic foot.
Natural gas does not include the fol-
lowing gaseous fuels: landfill gas, di-
gester gas, refinery gas, sour gas, blast
furnace gas, coal-derived gas, producer
gas, coke oven gas, or any gaseous fuel
produced in a process which might re-
sult in highly variable sulfur content
or heating value.

Natural gas-fired electric utility steam
generating unit means an electric util-
ity steam generating unit meeting the
definition of ‘‘fossil fuel-fired’’ that is
not a coal-fired, oil-fired, or IGCC elec-
tric utility steam generating unit and
that burns natural gas for more than
10.0 percent of the average annual heat
input during any 3 consecutive cal-
endar years or for more than 15.0 per-
cent of the annual heat input during
any one calendar year.

Net-electric output means the gross
electric sales to the utility power dis-
tribution system minus purchased
power on a calendar year basis.

Non-continental area means the State
of Hawaii, the Virgin Islands, Guam,
American Samoa, the Commonwealth
of Puerto Rico, or the Northern Mar-
iana Islands.
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Non-continental liquid oil-fired Ssub-
category means any oil-fired electric
utility steam generating unit that
burns liquid oil and is located outside
the continental United States.

Non-mercury (Hg) HAP metals means
Antimony (Sbh), Arsenic (As), Beryllium
(Be), Cadmium (Cd), Chromium (Cr),
Cobalt (Co), Lead (Pb), Manganese
(Mn), Nickel (Ni), and Selenium (Se).

Oil means crude oil or petroleum or a
fuel derived from crude oil or petro-
leum, including distillate and residual
oil, solid oil-derived fuel (e.g., petro-
leum coke) and gases derived from
solid oil-derived fuels (not meeting the
definition of natural gas).

Oil-fired electric utility steam gener-
ating unit means an electric utility
steam generating unit meeting the def-
inition of ‘‘fossil fuel-fired” that is not
a coal-fired electric utility steam gen-
erating unit and that burns oil for
more than 10.0 percent of the average
annual heat input during any 3 con-
secutive calendar years or for more
than 15.0 percent of the annual heat
input during any one calendar year.

Particulate matter or PM means any
finely divided solid material as meas-
ured by the test methods specified
under this subpart, or an alternative
method.

Pulverized coal (PC) boiler means an
EGU in which pulverized coal is intro-
duced into an air stream that carries
the coal to the combustion chamber of
the EGU where it is fired in suspension.

Residual oil means crude oil, and all
fuel oil numbers 4, 5 and 6, as defined
by ASTM Method D396-10, ‘‘Standard
Specification for Fuel O0ils” (incor-
porated by reference, see §63.14).

Responsible official means responsible
official as defined in 40 CFR 70.2.

Shutdown means the cessation of op-
eration of a boiler for any purpose.
Shutdown begins either when none of
the steam from the boiler is used to
generate electricity for sale over the
grid or for any other purpose (including
on-site use), or at the point of no fuel
being fired in the boiler, whichever is
earlier. Shutdown ends when there is
both no electricity being generated and
no fuel being fired in the boiler.

Startup means either the first-ever
firing of fuel in a boiler for the purpose
of producing electricity, or the firing
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of fuel in a boiler after a shutdown
event for any purpose. Startup ends
when any of the steam from the boiler
is used to generate electricity for sale
over the grid or for any other purpose
(including on-site use).

Stationary combustion turbine means
all equipment, including but not lim-
ited to the turbine, the fuel, air, lubri-
cation and exhaust gas systems, con-
trol systems (except emissions control
equipment), and any ancillary compo-
nents and sub-components comprising
any simple cycle stationary combus-
tion turbine, any regenerative/recuper-
ative cycle stationary combustion tur-
bine, the combustion turbine portion of
any stationary cogeneration cycle
combustion system, or the combustion
turbine portion of any stationary com-
bined cycle steam/electric generating
system. Stationary means that the
combustion turbine is not self pro-
pelled or intended to be propelled while
performing its function. Stationary
combustion turbines do not include
turbines located at a research or lab-
oratory facility, if research is con-
ducted on the turbine itself and the
turbine is not being used to power
other applications at the research or
laboratory facility.

Steam generating unit means any fur-
nace, boiler, or other device used for
combusting fuel for the purpose of pro-
ducing steam (including fossil-fuel-
fired steam generators associated with
integrated gasification combined cycle
gas turbines; nuclear steam generators
are not included).

Stoker means a unit consisting of a
mechanically operated fuel feeding
mechanism, a stationary or moving
grate to support the burning of fuel
and admit undergrate air to the fuel,
an overfire air system to complete
combustion, and an ash discharge sys-
tem. There are two general types of
stokers: underfeed and overfeed. Over-
feed stokers include mass feed and
spreader stokers.

Subbituminous coal means coal that is
classified as subbituminous A, B, or C
according to ASTM Method D388-05,
“Standard Classification of Coals by
Rank” (incorporated by reference, see
§63.14).

Unit designed for coal > 8,300 Btu/lb
subcategory means any coal-fired EGU
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that is not a coal-fired EGU in the
“unit designed for low rank virgin
coal” subcategory.

Unit designed for low rank virgin coal
subcategory means any coal-fired EGU
that is designed to burn and that is
burning nonagglomerating virgin coal
having a calorific value (moist, min-
eral matter-free basis) of less than
19,306 kJ/kg (8,300 Btu/lb) that is con-
structed and operates at or near the
mine that produces such coal.

Unit designed to burn solid oil-derived
fuel subcategory means any oil-fired
EGU that burns solid oil-derived fuel.

Voluntary consensus standards or VCS
mean technical standards (e.g., mate-
rials specifications, test methods, sam-
pling procedures, business practices)
developed or adopted by one or more
voluntary consensus bodies. The EPA/
OAQPS has by precedent only used
VCS that are written in English. Ex-
amples of VCS bodies are: American
Society of Testing and Materials
(ASTM), American Society of Mechan-
ical Engineers (ASME), International
Standards Organization (ISO), Stand-
ards Australia (AS), British Standards
(BS), Canadian Standards (CSA), Euro-
pean Standard (EN or CEN) and Ger-
man Engineering Standards (VDI). The
types of standards that are not consid-
ered VCS are standards developed by:
the U.S. states, e.g., California (CARB)
and Texas (TCEQ); industry groups,
such as American Petroleum Institute
(API), Gas Processors Association
(GPA), and Gas Research Institute
(GRI); and other branches of the U.S.
government, e.g., Department of De-
fense (DOD) and Department of Trans-
portation (DOT). This does not pre-
clude EPA from using standards devel-
oped by groups that are not VCS bodies
within an EPA rule. When this occurs,
EPA has done searches and reviews for
VCS equivalent to these non-VCS
methods.

Wet flue gas desulfurization technology,
or wet FGD, or wel scrubber means any
add-on air pollution control device that
is located downstream of the steam
generating unit that mixes an aqueous
stream or slurry with the exhaust
gases from an EGU to control emis-
sions of PM and/or to absorb and neu-
tralize acid gases, such as SO, and HCI.
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thereof, which is promulgated pursuant
to CAA section 112(h).

[77 FR 9464, Feb. 16, 2012, as amended at 77 FR 23405, Apr. 19, 2012]

TABLE 1 TO SUBPART UUUUU OF PART 63—EMISSION LIMITS FOR NEW OR
RECONSTRUCTED EGUS

As stated in §63.9991, you must comply with the following applicable emission limits:

If your EGU is in this
subcategory . . .

For the following pollutants . .

You must meet the following
emission limits and work
practice standards . . .

Using these requirements, as
appropriate (e.g., specified
sampling volume or test run
duration) and limitations with
the test methods in Table . . .

1. Coal-fired unit not low rank
virgin coal.

a. Filterable particulate matter
(PM).

OR

Total non-Hg HAP metals

OR
individual HAP metals: ...........

Antimony (Sb) ...
Arsenic (As) ...
Beryllium (Be)

Cadmium (Cd)
Chromium (Cr) ...
Cobalt (Co) ..
Lead (Pb) ....
Manganese (Mn)
Nickel (Ni)
Selenium (Se)
b. Hydrogen chloride (HC1) ...

OR.
Sulfur dioxide (SO.)3
c. Mercury (Hg)

7.0E-3 Ib/MWh' ....................
OR
6.0E-2 Ib/GWh .......cocvvnne

OR

8.0E-3 Ib/GW.

3.0E-3 Ib/GWh.
6.0E—4 Ib/GWh.
4.0E-4 Ib/GWh.
7.0E-3 Ib/GWh.
2.0E-3 Ib/GWh.
2.0E-3 Ib/GWh.
4.0E-3 Ib/GWh.
4.0E-2 Ib/GWh.
6.0E-3 Ib/GWh.
4.0E-4 Ib/MWh

4.0E-1 Ib/MWh .
2.0E-4 Ib/GWh ..

Collect a minimum of 4 dscm
per run.

Collect a minimum of 4 dscm
per run.

Collect a minimum of 3 dscm
per run.

For Method 26A, collect a
minimum of 3 dscm per
run.

For ASTM D6348-032 or
Method 320, sample for a
minimum of 1 hour.

SO, CEMS.
Hg CEMS or sorbent trap
monitoring system only.

2. Coal-fired units low rank vir-
gin coal.

a. Filterable particulate matter

7.0E-3 Ib/MWh?

(PM).
OR OR
Total non-Hg HAP metals ...... 6.0E-2 Ib/GWh .........ccccccee.
OR OR
Individual HAP metals: | .
Antimony (Sb) ......ccccceeinininne 8.0E-3 Ib/GWh.
Arsenic (As) 3.0E-3 Ib/GWh.
Beryllium (Be) 6.0E—4 Ib/GWh.
Cadmium (Cd) 4.0E-4 Ib/GWh.
Chromium (Cr) ... 7.0E-3 Ib/GWh.
Cobalt (Co) .. 2.0E-3 Ib/GWh.
Lead (Pb) .... 2.0E-3 Ib/GWh.
Manganese (Mn) 4.0E-3 Ib/GWh.
Nickel (Ni) 4.0E-2 Ib/GWh.
Selenium (Se) ......cccceeiiiiens 6.0E-3 Ib/GWh.
b. Hydrogen chloride (HCI) .... | 4.0E-4 Ib/MWh ..............cc......
OR
Sulfur dioxide (SO,)3 ... 4.0E-1 Ib/MWh ...
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Collect a minimum of 4 dscm
per run.

Collect a minimum of 4 dscm
per run.

Collect a minimum of 3 dscm
per run.

For Method 26A, collect a
minimum of 3 dscm per
run.

For ASTM D6348-032 or
Method 320, sample for a
minimum of 1 hour.

SO, CEMS.
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If your EGU is in this sub-
category . . .

For the following pollutants

You must meet the following
emission limits and work
practice standards . . .

Using these requirements, as
appropriate (e.g., specified
sampling volume or test run
duration) and limitations with
the test methods in Table 5

Selenium (Se)

b. Hydrogen chloride (HCI) ....

1.2E0 Ib/TBtu or 2.0E-2 Ib/
GWh.

5.0E-3 Ib/MMBtu or 8.0E-2
Ib/MWh.

For Method 26A, collect a
minimum of 0.75 dscm per
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run; for Method 26, collect
a minimum of 120 liters per
run.

For ASTM D6348-033 or
Method 320, sample for a
minimum of 1 hour.

OR

Sulfur dioxide (SO,)4 ............. 3.0E-1 Ib/MMBtu or 2.0E0 Ib/ | SO, CEMS.
MWh.

c. Mercury (H@) ..oocvrccinne 2.0E-1 Ib/TBtu or 2.0E-3 Ib/ | LEE Testing for 30 days with
GWh. 10 days maximum per

Method 30B run or Hg
CEMS or Sorbent trap
monitoring system only.

1 For LEE emissions testing for total PM, total HAP metals, individual HAP metals, HCI, and HF, the required minimum sam-
pling volume must be increased nominally by a factor of two.

2 Gross electric output.

3 Incorporated by reference, see §63.14.

4 You may not use the alternate SO limit if your EGU does not have some form of FGD system and SO, CEMS installed.

[77 FR 23405, Apr. 19, 2012]

TABLE 3 TO SUBPART UUUUU OF PART 63—WORK PRACTICE STANDARDS

As stated in §§63.9991, you must comply with the following applicable work practice stand-
ards:

If your EGUis . . . You must meet the following . . .

1. An existing EGU Conduct a tune-up of the EGU burner and combustion controls at least each 36
calendar months, or each 48 calendar months if neural network combustion opti-

mization software is employed, as specified in §63.10021(e).

Conduct a tune-up of the EGU burner and combustion controls at least each 36
calendar months, or each 48 calendar months if neural network combustion opti-
mization software is employed, as specified in §63.10021(e).

2. A new or reconstructed EGU

You must operate all CMS during startup. Startup means either the first-ever firing
of fuel in a boiler for the purpose of producing electricity, or the firing of fuel in a
boiler after a shutdown event for any purpose. Startup ends when any of the
steam from the boiler is used to generate electricity for sale over the grid or for
any other purpose (including on site use). For startup of a unit, you must use
clean fuels, either natural gas or distillate oil or a combination of clean fuels for
ignition. Once you convert to firing coal, residual oil, or solid oil-derived fuel, you
must engage all of the applicable control technologies except dry scrubber and
SCR. You must start your dry scrubber and SCR systems, if present, appro-
priately to comply with relevant standards applicable during normal operation.
You must comply with all applicable emissions limits at all times except for peri-
ods that meet the definitions of startup and shutdown in this subpart. You must
keep records during periods of startup. You must provide reports concerning ac-
tivities and periods of startup, as specified in §63.10011(g) and §63.10021(h)
and (i).

3. A coal-fired, liquid oil-fired, or solid oil-
derived fuel-fired EGU during startup.
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If your EGU is . . . You must meet the following . . .

4. A coal-fired, liquid oil-fired, or solid oil-
derived fuel-fired EGU during shutdown.

You must operate all CMS during shutdown. Shutdown means the cessation of op-
eration of a boiler for any purpose. Shutdown begins either when none of the
steam from the boiler is used to generate electricity for sale over the grid or for
any other purpose (including on-site use) or at the point of no fuel being fired in
the boiler. Shutdown ends when there is both no electricity being generated and
no fuel being fired in the boiler. During shutdown, you must operate all applica-
ble control technologies while firing coal, residual oil, or solid oil-derived fuel.
You must comply with all applicable emissions limits at all times except for peri-
ods that meet the definitions of startup and shutdown in this subpart. You must
keep records during periods of startup. You must provide reports concerning ac-
tivities and periods of startup, as specified in §63.10011(g) and §63.10021(h)
and (i).

TABLE 4 TO SUBPART UUUUU OF PART 63—OPERATING LIMITS FOR EGUS

As stated in §63.9991, you must comply with the applicable operating limits:

If you demonstrate compliance using . . . You must meet these operating limits . . .

1. PM CPMS ... Maintain the 30-boiler operating day rolling average PM CPMS output at or below
the highest 1-hour average measured during the most recent performance test
demonstrating compliance with the filterable PM, total non-mercury HAP metals
(total HAP metals, for liquid oil-fired units), or individual non-mercury HAP metals
(individual HAP metals including Hg, for liquid oil-fired units) emissions limita-
tion(s).

TABLE 5 TO SUBPART UUUUU OF PART 63—PERFORMANCE TESTING REQUIREMENTS

As stated in §63.10007, you must comply with the following requirements for performance
testing for existing, new or reconstructed affected sources:?!

To conduct a per-
formance test for the
following pollutant

You must perform the following activi-
ties, as applicable to your input- or out-
put-based emission limit ...

Using . . . Using2. . .

1. Filterable Particu-

late matter (PM).

Emissions Testing ..

OR
PM CEMS

a. Select sampling ports location and
the number of traverse points.

b. Determine velocity and volumetric
flow-rate of the stack gas.

c. Determine oxygen and carbon diox-
ide concentrations of the stack gas.

d. Measure the moisture content of the
stack gas.

e. Measure the filterable PM concentra-
tion.

f. Convert emissions concentration to Ib/
MMBtu or Ib/MWh emissions rates.

OR
a. Install, certify, operate, and maintain
the PM CEMS.

b. Install, certify, operate, and maintain
the diluent gas, flow rate, and/or
moisture monitoring systems.
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Method 1 at Appendix A-1 to part 60 of
this chapter.

Method 2, 2A, 2C, 2F, 2G or 2H at Ap-
pendix A—1 or A-2 to part 60 of this
chapter.

Method 3A or 3B at Appendix A-2 to
part 60 of this chapter, or ANSI/
ASME PTC 19.10-1981.3

Method 4 at Appendix A-3 to part 60 of
this chapter.

Method 5 at Appendix A-3 to part 60 of
this chapter.

For positive pressure fabric filters,
Method 5D at Appendix A-3 to part
60 of this chapter for filterable PM
emissions.

Note that the Method 5 front half tem-
perature shall be 160 ° + 14 °C (320
°+ 25 °F).

Method 19 F-factor methodology at Ap-
pendix A-7 to part 60 of this chapter,
or calculate using mass emissions
rate and electrical output data (see
§63.10007(e)).

Performance Specification 11 at Appen-
dix B to part 60 of this chapter and
Procedure 2 at Appendix F to Part 60
of this chapter.

Part 75 of this chapter
§§63.10010(a), (b), (c), and (d).

and
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