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(2)

RELEVANT STATUTES

42 U.S.C. § 7521. Emission standards for new motor vehicles or
new motor vehicle engines

Authority of Administrator to prescribe by regulation

Except as otherwise provided in subsection (b)—

(1) The Administrator shall by regulation prescribe (and from time to time
revise) in accordance with the provisions of this section, standards applicable
to the emission of any air pollutant from any class or classes of new motor
vehicles or new motor vehicle engines, which in his judgment cause, or
contribute to, air pollution which may reasonably be anticipated to endanger
public health or welfare. Such standards shall be applicable to such vehicles
and engines for their useful life (as determined under subsection (d), relating
to useful life of vehicles for purposes of certification), whether such vehicles
and engines are designed as complete systems or incorporate devices to
prevent or control such pollution.

(2) Any regulation prescribed under paragraph (1) of this subsection (and
any revision thereof) shall take effect after such period as the Administrator
finds necessary to permit the development and application of the requisite
technology, giving appropriate consideration to the cost of compliance within
such period.

(3)(A) In general.—

(1)  Unless the standard is changed as provided in
subparagraph (B), regulations under paragraph (1) of this
subsection applicable to emissions of hydrocarbons, carbon
monoxide, oxides of nitrogen, and particulate matter from
classes or categories of heavy-duty vehicles or engines
manufactured during or after model year 1983 shall contain
standards which reflect the greatest degree of emission reduction
achievable through the application of technology which the
Administrator determines will be available for the model year to
which such standards apply, giving appropriate consideration to
cost, energy, and safety factors associated with the application of
such technology.

1a
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(11)  In establishing classes or categories of vehicles or engines
for purposes of regulations under this paragraph, the
Administrator may base such classes or categories on gross
vehicle weight, horsepower, type of fuel used, or other
appropriate factors.

(B) Revised standards for heavy duty trucks.—

(1)  On the basis of information available to the Administrator
concerning the effects of air pollutants emitted from heavy-duty
vehicles or engines and from other sources of mobile source
related pollutants on the public health and welfare, and taking
costs into account, the Administrator may promulgate
regulations under paragraph (1) of this subsection revising any
standard promulgated under, or before the date of, the enactment
of the Clean Air Act Amendments of 1990 (or previously revised
under this subparagraph) and applicable to classes or categories
of heavy-duty vehicles or engines.

(11) Effective for the model year 1998 and thereafter, the
regulations under paragraph (1) of this subsection applicable to
emissions of oxides of nitrogen (NOy) from gasoline and diesel-
fueled heavy duty trucks shall contain standards which provide
that such emissions may not exceed 4.0 grams per brake
horsepower hour (gbh).

(C) Lead time and stability.—Any standard promulgated or revised
under this paragraph and applicable to classes or categories of heavy-
duty vehicles or engines shall apply for a period of no less than 3 model
years beginning no earlier than the model year commencing 4 years
after such revised standard is promulgated.

(D) Rebuilding practices.—The Administrator shall study the
practice of rebuilding heavy-duty engines and the impact rebuilding has
on engine emissions. On the basis of that study and other information
available to the Administrator, the Administrator may prescribe
requirements to control rebuilding practices, including standards
applicable to emissions from any rebuilt heavy-duty engines (whether
or not the engine is past its statutory useful life), which in the
Administrator’s judgment cause, or contribute to, air pollution which
may reasonably be anticipated to endanger public health or welfare

2a
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taking costs into account. Any regulation shall take effect after a period
the Administrator finds necessary to permit the development and
application of the requisite control measures, giving appropriate
consideration to the cost of compliance within the period and energy
and safety factors.

(E) Motorcycles.—For purposes of this paragraph, motorcycles and
motorcycle engines shall be treated in the same manner as heavy-duty
vehicles and engines (except as otherwise permitted under section
7525(f)(1)! of this title) unless the Administrator promulgates a rule
reclassifying motorcycles as light-duty vehicles within the meaning of
this section or unless the Administrator promulgates regulations under
subsection (a) applying standards applicable to the emission of air
pollutants from motorcycles as a separate class or category. In any case
in which such standards are promulgated for such emissions from
motorcycles as a separate class or category, the Administrator, in
promulgating such standards, shall consider the need to achieve
equivalency of emission reductions between motorcycles and other
motor vehicles to the maximum extent practicable.

(4)(A) Effective with respect to vehicles and engines manufactured after
model year 1978, no emission control device, system, or element of
design shall be used in a new motor vehicle or new motor vehicle
engine for purposes of complying with requirements prescribed under
this subchapter if such device, system, or element of design will cause
or contribute to an unreasonable risk to public health, welfare, or safety
in its operation or function.

(B) In determining whether an unreasonable risk exists under
subparagraph (A), the Administrator shall consider, among other
factors, (1) whether and to what extent the use of any device, system, or
element of design causes, increases, reduces, or eliminates emissions of
any unregulated pollutants; (ii) available methods for reducing or
eliminating any risk to public health, welfare, or safety which may be
associated with the use of such device, system, or element of design,
and (ii1) the availability of other devices, systems, or elements of design
which may be used to conform to requirements prescribed under this

' Section 7525(f)(1) of this title, referred to in subsec. (a)(3)(E). was redesignated
section 7525(f) of this title by Pub. L. 101-549, title 11, §230(8), Nov. 15, 1990, 104
Stat. 2529.

3a
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subchapter without causing or contributing to such unreasonable risk.
The Administrator shall include in the consideration required by this
paragraph all relevant information developed pursuant to section 7548
of this title.

(5)(A) If the Administrator promulgates final regulations which define the
degree of control required and the test procedures by which compliance
could be determined for gasoline vapor recovery of uncontrolled
emissions from the fueling of motor vehicles, the Administrator shall,
after consultation with the Secretary of Transportation with respect to
motor vehicle safety, prescribe, by regulation, fill pipe standards for
new motor vehicles in order to insure effective connection between
such fill pipe and any vapor recovery system which the Administrator
determines may be required to comply with such vapor recovery
regulations. In promulgating such standards the Administrator shall
take into consideration limits on fill pipe diameter, minimum design
criteria for nozzle retainer lips, limits on the location of the unleaded
fuel restrictors, a minimum access zone surrounding a fill pipe, a
minimum pipe or nozzle insertion angle, and such other factors as he
deems pertinent.

(B) Regulations prescribing standards under subparagraph (A) shall
not become effective until the introduction of the model year for which
it would be feasible to implement such standards, taking into
consideration the restraints of an adequate leadtime for design and
production.

(C) Nothing in subparagraph (A) shall (i) prevent the Administrator
from specifying different nozzle and fill neck sizes for gasoline with
additives and gasoline without additives or (ii) permit the Administrator
to require a specific location, configuration, modeling, or styling of the
motor vehicle body with respect to the fuel tank fill neck or fill nozzle
clearance envelope.

(D) For the purpose of this paragraph, the term “fill pipe” shall
include the fuel tank fill pipe, fill neck, fill inlet, and closure.

(6) Onboard vapor recovery.—Within 1 year after November 15, 1990, the
Administrator shall, after consultation with the Secretary of Transportation
regarding the safety of vehicle-based (“onboard”) systems for the control of
vehicle refueling emissions, promulgate standards under this section requiring

4a



USCA Case #24-1129  Document #2080272 Filed: 10/16/2024  Page 10 of 189

that new light-duty vehicles manufactured beginning in the fourth model year
after the model year in which the standards are promulgated and thereafter
shall be equipped with such systems. The standards required under this
paragraph shall apply to a percentage of each manufacturer’s fleet of new
light-duty vehicles beginning with the fourth model year after the model year
in which the standards are promulgated. The percentage shall be as specified
in the following table:

Implementation Schedule for Onboard Vapor Recovery Requirements

Model year commencing after standards promulgated Percentage*
Fourth 40
Fifth 80
After Fifth 100

*Percentages in the table refer to a percentage of the manufacturer’s sales volume.

The standards shall require that such systems provide a minimum evaporative
emission capture efficiency of 95 percent. The requirements of section
7511a(b)(3) of this title (relating to stage Il gasoline vapor recovery) for areas
classified under section 7511 of this title as moderate for ozone shall not apply
after promulgation of such standards and the Administrator may, by rule,
revise or waive the application of the requirements of such section
7511a(b)(3) of this title for areas classified under section 7511 of this title as
Serious, Severe, or Extreme for ozone, as appropriate, after such time as the
Administrator determines that onboard emissions control systems required
under this paragraph are in widespread use throughout the motor vehicle fleet.

* * *

S5a
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(b) Emissions of carbon monoxide, hydrocarbons, and oxides of nitrogen;
annual report to Congress; waiver of emission standards; research objectives

(1)(A) The regulations under subsection (a) applicable to emissions of carbon
monoxide and hydrocarbons from light-duty vehicles and engines
manufactured during model years 1977 through 1979 shall contain
standards which provide that such emissions from such vehicles and
engines may not exceed 1.5 grams per vehicle mile of hydrocarbons
and 15.0 grams per vehicle mile of carbon monoxide. The regulations
under subsection (a) applicable to emissions of carbon monoxide from
light-duty vehicles and engines manufactured during the model year
1980 shall contain standards which provide that such emissions may
not exceed 7.0 grams per vehicle mile. The regulations under
subsection (a) applicable to emissions of hydrocarbons from light-duty
vehicles and engines manufactured during or after model year 1980
shall contain standards which require a reduction of at least 90 percent
from emissions of such pollutant allowable under the standards under
this section applicable to light-duty vehicles and engines manufactured
in model year 1970. Unless waived as provided in paragraph (5),
regulations under subsection (a) applicable to emissions of carbon
monoxide from light-duty vehicles and engines manufactured during or
after the model year 1981 shall contain standards which require a
reduction of at least 90 percent from emissions of such pollutant
allowable under the standards under this section applicable to light-duty
vehicles and engines manufactured in model year 1970.

(B) The regulations under subsection (a) applicable to emissions of
oxides of nitrogen from light-duty vehicles and engines manufactured
during model years 1977 through 1980 shall contain standards which
provide that such emissions from such vehicles and engines may not
exceed 2.0 grams per vehicle mile. The regulations under subsection (a)
applicable to emissions of oxides of nitrogen from light-duty vehicles
and engines manufactured during the model year 1981 and thereafter
shall contain standards which provide that such emissions from such
vehicles and engines may not exceed 1.0 gram per vehicle mile. The
Administrator shall prescribe standards in lieu of those required by the

2 Paragraph (5) of subsec. (b), referred to in subsec. (b)(1)(A), related to waivers for
model years 1981 and 1982, and was repealed by Pub. L. 101-549, title II, §230(3),
Nov. 15, 1990, 104 Stat. 2529.
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preceding sentence, which provide that emissions of oxides of nitrogen
may not exceed 2.0 grams per vehicle mile for any light-duty vehicle
manufactured during model years 1981 and 1982 by any manufacturer
whose production, by corporate identity, for calendar year 1976 was
less than three hundred thousand light-duty motor vehicles worldwide
if the Administrator determines that—

(1)  the ability of such manufacturer to meet emission
standards in the 1975 and subsequent model years was, and is,
primarily dependent upon technology developed by other
manufacturers and purchased from such manufacturers; and

(1)  such manufacturer lacks the financial resources and
technological ability to develop such technology.

(C) The Administrator may promulgate regulations under subsection
(a)(1) revising any standard prescribed or previously revised under this
subsection, as needed to protect public health or welfare, taking costs,
energy, and safety into account. Any revised standard shall require a
reduction of emissions from the standard that was previously
applicable. Any such revision under this subchapter may provide for a
phase-in of the standard. It is the intent of Congress that the numerical
emission standards specified in subsections (a)(3)(B)(ii), (g), (h), and
(1) shall not be modified by the Administrator after November 15, 1990,
for any model year before the model year 2004.

(2) Emission standards under paragraph (1), and measurement techniques on
which such standards are based (if not promulgated prior to November 15,
1990), shall be promulgated by regulation within 180 days after November
15, 1990.

(3) For purposes of this part—

(A)(1) The term “model year” with reference to any specific calendar
year means the manufacturer’s annual production period (as
determined by the Administrator) which includes January 1 of
such calendar year.

(11)  For the purpose of assuring that vehicles and engines
manufactured before the beginning of a model year were not
manufactured for purposes of circumventing the effective date of
a standard required to be prescribed by subsection (b), the

Ta
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Administrator may prescribe regulations defining “model year”
otherwise than as provided in clause (1).

(B) Repealed. Pub. L. 101-549, title I1, §230(1), Nov. 15, 1990, 104
Stat. 2529.

(C) The term “heavy duty vehicle” means a truck, bus, or other
vehicle manufactured primarily for use on the public streets, roads, and
highways (not including any vehicle operated exclusively on a rail or
rails) which has a gross vehicle weight (as determined under regulations
promulgated by the Administrator) in excess of six thousand pounds.
Such term includes any such vehicle which has special features
enabling off-street or off-highway operation and use.

(3)* Upon the petition of any manufacturer, the Administrator, after notice
and opportunity for public hearing, may waive the standard required under
subparagraph (B) of paragraph (1) to not exceed 1.5 grams of oxides of
nitrogen per vehicle mile for any class or category of light-duty vehicles or
engines manufactured by such manufacturer during any period of up to four
model years beginning after the model year 1980 if the manufacturer
demonstrates that such waiver is necessary to permit the use of an innovative
power train technology, or innovative emission control device or system, in
such class or category of vehicles or engines and that such technology or
system was not utilized by more than 1 percent of the light- duty vehicles sold
in the United States in the 1975 model year. Such waiver may be granted only
if the Administrator determines—

(A) that such waiver would not endanger public health,

(B) that there is a substantial likelihood that the vehicles or engines
will be able to comply with the applicable standard under this section
at the expiration of the waiver, and

(C) that the technology or system has a potential for long-term air
quality benefit and has the potential to meet or exceed the average fuel
economy standard applicable under the Energy Policy and
Conservation Act [42 U.S.C. 6201 et seq.] upon the expiration of the
waiver.

3 So in original. Probably should be “(4)”.
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No waiver under this subparagraph4 granted to any manufacturer shall
apply to more than 5 percent of such manufacturer’s production or more
than fifty thousand vehicles or engines, whichever is greater.

* * *

(g) Light-duty trucks up to 6,000 lbs. GVWR and light-duty vehicles;
standards for model years after 1993

(1) NMHC, CO, and NOy

Effective with respect to the model year 1994 and thereafter, the regulations
under subsection (a) applicable to emissions of nonmethane hydrocarbons
(NMHC), carbon monoxide (CO), and oxides of nitrogen (NOy) from light-
duty trucks (LDTs) of up to 6,000 Ibs. gross vehicle weight rating (GVWR)
and light-duty vehicles (LDVs) shall contain standards which provide that
emissions from a percentage of each manufacturer’s sales volume of such
vehicles and trucks shall comply with the levels specified in table G. The
percentage shall be as specified in the implementation schedule below:

Table G—Emission Standards for NMHC, CO, and NOy from Light-Duty
Trucks of up to 6,000 Lbs. GVWR And Light-Duty Vehicles

Column A Column B
(5 yrs/50,000 mi) (10 yrs/100,000 mi)
Vehicle type NMHC CO NOy NMHC CO NOx

LDTs (0-3,750 Ibs. LVW) and  0.25 34 04 0.31 42  0.6*
light-duty vehicles

LDTs (3,751-5,750 1bs. LVW)  0.32 44 0.7%* 040 55 097

Standards are expressed in grams per mile (gpm).

For standards under column A, for purposes of certification under section
7525 of this title, the applicable useful life shall be 5 years or 50,000 miles (or
the equivalent), whichever first occurs.

For standards under column B, for purposes of certification under section

9a
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7525 of this title, the applicable useful life shall be 10 years or 100,000 miles
(or the equivalent), whichever first occurs.

*In the case of diesel-fueled LDTs (0-3,750 lvw) and light-duty vehicles,
before the model year 2004, in lieu of the 0.4 and 0.6 standards for NOy, the
applicable standards for NOy shall be 1.0 gpm for a useful life of 5 years or
50,000 miles (or the equivalent), whichever first occurs, and 1.25 gpm for a
useful life of 10 years or 100,000 miles (or the equivalent) whichever first
occurs.

**This standard does not apply to diesel-fueled LDTs (3,751-5,750 lbs.
LVW).

Implementation Schedule for Table G Standards

Model year Percentage™
1994 40
1995 80
after 1995 100

*Percentages in the table refer to a percentage of each manufacturer’s sales volume.
(2) PM Standard

Effective with respect to model year 1994 and thereafter in the case of light-
duty vehicles, and effective with respect to the model year 1995 and thereafter
in the case of light-duty trucks (LDTs) of up to 6,000 Ibs. gross vehicle weight
rating (GVWR), the regulations under subsection (a) applicable to emissions
of particulate matter (PM) from such vehicles and trucks shall contain
standards which provide that such emissions from a percentage of each
manufacturer’s sales volume of such vehicles and trucks shall not exceed the
levels specified in the table below. The percentage shall be as specified in the
Implementation Schedule below.

10a
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PM Standard for LDTs of up to 6,000 Ibs. GVWR

Useful life period Standard
5/50,000 0.08 gpm
10/100,000 0.10 gpm

The applicable useful life, for purposes of certification under section 7525 of
this title and for purposes of in-use compliance under section 7541 of this title,
shall be 5 years or 50,000 miles (or the equivalent), whichever first occurs, in
the case of the 5/50,000 standard.

Implementation Schedule for PM Standards

Model year Light-duty vehicles LDTs
1994 40%*
1995 80%* 40%*
1996 100%* 80%%*
after 1996 100%* 100%*

*Percentages in the table refer to a percentage of each manufacturer’s sales
volume.

% % %
(m) Emissions control diagnostics
(1) Regulations

Within 18 months after November 15, 1990, the Administrator shall
promulgate regulations under subsection (a) requiring manufacturers to install

11a
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on all new light duty vehicles and light duty trucks diagnostics systems
capable of—

(A) accurately identifying for the vehicle’s useful life as established
under this section, emission-related systems deterioration or
malfunction, including, at a minimum, the catalytic converter and
oxygen sensor, which could cause or result in failure of the vehicles to
comply with emission standards established under this section,

(B) alerting the vehicle’s owner or operator to the likely need for
emission-related components or systems maintenance or repair,

(C) storing and retrieving fault codes specified by the Administrator,
and

(D) providing access to stored information in a manner specified by
the Administrator.

The Administrator may, in the Administrator’s discretion, promulgate
regulations requiring manufacturers to install such onboard diagnostic
systems on heavy-duty vehicles and engines.

(2) Effective date

The regulations required under paragraph (1) of this subsection shall take
effect in model year 1994, except that the Administrator may waive the
application of such regulations for model year 1994 or 1995 (or both) with
respect to any class or category of motor vehicles if the Administrator
determines that it would be infeasible to apply the regulations to that class or
category in such model year or years, consistent with corresponding
regulations or policies adopted by the California Air Resources Board for such
systems.

(3) State inspection

The Administrator shall by regulation require States that have implementation
plans containing motor vehicle inspection and maintenance programs to
amend their plans within 2 years after promulgation of such regulations to
provide for inspection of onboard diagnostics systems (as prescribed by
regulations under paragraph (1) of this subsection) and for the maintenance or
repair of malfunctions or system deterioration identified by or affecting such
diagnostics systems. Such regulations shall not be inconsistent with the

12a



USCA Case #24-1129  Document #2080272 Filed: 10/16/2024  Page 18 of 189

provisions for warranties promulgated under section 7541(a) and (b) of this
title.

(4) Specific requirements

In promulgating regulations under this subsection, the Administrator shall
require—

(A) that any connectors through which the emission control
diagnostics system is accessed for inspection, diagnosis, service, or
repair shall be standard and uniform on all motor vehicles and motor
vehicle engines;

(B) that access to the emission control diagnostics system through
such connectors shall be unrestricted and shall not require any access
code or any device which is only available from a vehicle manufacturer;
and

(C) that the output of the data from the emission control diagnostics
system through such connectors shall be usable without the need for
any unique decoding information or device.

(5) Information availability

The Administrator, by regulation, shall require (subject to the provisions of
section 7542(c) of this title regarding the protection of methods or processes
entitled to protection as trade secrets) manufacturers to provide promptly to
any person engaged in the repairing or servicing of motor vehicles or motor
vehicle engines, and the Administrator for use by any such persons, with any
and all information needed to make use of the emission control diagnostics
system prescribed under this subsection and such other information including
instructions for making emission related diagnosis and repairs. No such
information may be withheld under section 7542(c) of this title if that
information is provided (directly or indirectly) by the manufacturer to
franchised dealers or other persons engaged in the repair, diagnosing, or
servicing of motor vehicles or motor vehicle engines. Such information shall
also be available to the Administrator, subject to section 7542(c) of this title,
in carrying out the Administrator’s responsibilities under this section.

13a



USCA Case #24-1129  Document #2080272 Filed: 10/16/2024  Page 19 of 189

(@)

42 U.S.C. § 7522. Prohibited Acts.

Enumerated prohibitions

The following acts and the causing thereof are prohibited—

(1) 1inthe case of a manufacturer of new motor vehicles or new motor vehicle
engines for distribution in commerce, the sale, or the offering for sale, or the
introduction, or delivery for introduction, into commerce, or (in the case of
any person, except as provided by regulation of the Administrator), the
importation into the United States, of any new motor vehicle or new motor
vehicle engine, manufactured after the effective date of regulations under this
part which are applicable to such vehicle or engine unless such vehicle or
engine is covered by a certificate of conformity issued (and in effect) under
regulations prescribed under this part or part C in the case of clean-fuel
vehicles (except as provided in subsection (b));

(2)(A) for any person to fail or refuse to permit access to or copying of records
or to fail to make reports or provide information required under section
7542 of this title;

(B) for any person to fail or refuse to permit entry, testing or
inspection authorized under section 7525(c) of this title or section 7542
of this title;

(C) for any person to fail or refuse to perform tests, or have tests
performed as required under section 7542 of this title;

(D) for any manufacturer to fail to make information available as
provided by regulation under section 7521(m)(5) of this title;

(3)(A) for any person to remove or render inoperative any device or element
of design installed on or in a motor vehicle or motor vehicle engine in
compliance with regulations under this subchapter prior to its sale and
delivery to the ultimate purchaser, or for any person knowingly to
remove or render inoperative any such device or element of design after
such sale and delivery to the ultimate purchaser; or

(B) for any person to manufacture or sell, or offer to sell, or install,
any part or component intended for use with, or as part of, any motor
vehicle or motor vehicle engine, where a principal effect of the part or
component is to bypass, defeat, or render inoperative any device or
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element of design installed on or in a motor vehicle or motor vehicle
engine in compliance with regulations under this subchapter, and where
the person knows or should know that such part or component is being
offered for sale or installed for such use or put to such use; or

(4) for any manufacturer of a new motor vehicle or new motor vehicle engine
subject to standards prescribed under section 7521 of this title or part C—

(A) to sell or lease any such vehicle or engine unless such
manufacturer has complied with (1) the requirements of section 7541(a)
and (b) of this title with respect to such vehicle or engine, and unless a
label or tag is affixed to such vehicle or engine in accordance with
section 7541(c)(3) of this title, or (i1) the corresponding requirements
of part C in the case of clean fuel vehicles unless the manufacturer has
complied with the corresponding requirements of part C

(B) to fail or refuse to comply with the requirements of section
7541(c) or (e) of this title, or the corresponding requirements of part C
in the case of clean fuel vehicles

(C) except as provided in subsection (c)(3) of section 7541 of this
title and the corresponding requirements of part C in the case of clean
fuel vehicles, to provide directly or indirectly in any communication to
the ultimate purchaser or any subsequent purchaser that the coverage of
any warranty under this chapter is conditioned upon use of any part,
component, or system manufactured by such manufacturer or any
person acting for such manufacturer or under his control, or conditioned
upon service performed by any such person, or

(D) to fail or refuse to comply with the terms and conditions of the
warranty under section 7541(a) or (b) of this title or the corresponding
requirements of part C in the case of clean fuel vehicles with respect to
any vehicle; or

(5) for any person to violate section 7553 of this title, 7554 of this title, or
part C of this subchapter or any regulations under section 7553 of this title,
7554 of this title, or part C.

No action with respect to any element of design referred to in
paragraph (including any adjustment or alteration of such element) shall be
treated as a prohibited act under such paragraph (3) if such action is in
accordance with section 7549 of this title. Nothing in paragraph (3) shall
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(b)

be construed to require the use of manufacturer parts in maintaining or
repairing any motor vehicle or motor vehicle engine. For the purposes of the
preceding sentence, the term “manufacturer parts” means, with respect to a
motor vehicle engine, parts produced or sold by the manufacturer of the motor
vehicle or motor vehicle engine. No action with respect to any device or
element of design referred to in paragraph (3) shall be treated as a prohibited
act under that paragraph if (i) the action is for the purpose of repair or
replacement of the device or element, or is a necessary and temporary
procedure to repair or replace any other item and the device or element is
replaced upon completion of the procedure, and (i1) such action thereafter
results in the proper functioning of the device or element referred to in
paragraph (3). No action with respect to any device or element of design
referred to in paragraph (3) shall be treated as a prohibited act under that
paragraph if the action is for the purpose of a conversion of a motor vehicle
for use of a clean alternative fuel (as defined in this subchapter) and if such
vehicle complies with the applicable standard under section 7521 of this title
when operating on such fuel, and if in the case of a clean alternative fuel
vehicle (as defined by rule by the Administrator), the device or element is
replaced upon completion of the conversion procedure and such action results
in proper functioning of the device or element when the motor vehicle
operates on conventional fuel.

Exemptions; refusal to admit vehicle or engine into United States;

vehicles or engines intended for export

(1) The Administrator may exempt any new motor vehicle or new motor
vehicle engine, from subsection (a), upon such terms and conditions as he may
find necessary for the purpose of research, investigations, studies,
demonstrations, or training, or for reasons of national security.

(2) A new motor vehicle or new motor vehicle engine offered for importation
or imported by any person in violation of subsection (a) shall be refused
admission into the United States, but the Secretary of the Treasury and the
Administrator may, by joint regulation, provide for deferring final
determination as to admission and authorizing the delivery of such a motor
vehicle or engine offered for import to the owner or consignee thereof upon
such terms and conditions (including the furnishing of a bond) as may appear
to them appropriate to insure that any such motor vehicle or engine will be
brought into conformity with the standards, requirements, and limitations
applicable to it under this part. The Secretary of the Treasury shall, if a motor
vehicle or engine is finally refused admission under this paragraph, cause
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disposition thereof in accordance with the customs laws unless it is exported,
under regulations prescribed by such Secretary, within ninety days of the date
of notice of such refusal or such additional time as may be permitted pursuant
to such regulations, except that disposition in accordance with the customs
laws may not be made in such manner as may result, directly or indirectly, in
the sale, to the ultimate consumer, of a new motor vehicle or new motor
vehicle engine that fails to comply with applicable standards of the
Administrator under this part.

(3) A new motor vehicle or new motor vehicle engine intended solely for
export, and so labeled or tagged on the outside of the container and on the
vehicle or engine itself, shall be subject to the provisions of subsection (a),
except that if the country which is to receive such vehicle or engine has
emission standards which differ from the standards prescribed under section
7521 of this title, then such vehicle or engine shall comply with the standards
of such country which is to receive such vehicle or engine.

42 U.S.C. §7524. Civil Penalties.
(a) Violations

Any person who violates sections' 7522(a)(1), 7522(a)(4), or 7522(a)(5) of this title
or any manufacturer or dealer who violates section 7522(a)(3)(A) of this title shall
be subject to a civil penalty of not more than $25,000. Any person other than a
manufacturer or dealer who violates section 7522(a)(3)(A) of this title or any person
who violates section 7522(a)(3)(B) of this title shall be subject to a civil penalty of
not more than $2,500. Any such violation with respect to paragraph (1), (3)(A), or
(4) of section 7522(a) of this title shall constitute a separate offense with respect to
each motor vehicle or motor vehicle engine. Any such violation with respect to
section 7522(a)(3)(B) of this title shall constitute a separate offense with respect to
each part or component. Any person who violates section 7522(a)(2) of this title
shall be subject to a civil penalty of not more than $25,000 per day of violation.

(b) Civil actions

The Administrator may commence a civil action to assess and recover any civil
penalty under subsection (a) of this section, section 7545(d) of this title, or section
7547(d) of this title. Any action under this subsection may be brought in the district
court of the United States for the district in which the violation is alleged to have

!'So in original. Probably should be “section”.
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occurred or in which the defendant resides or has the Administrator’s principal place
of business, and the court shall have jurisdiction to assess a civil penalty. In
determining the amount of any civil penalty to be assessed under this subsection, the
court shall take into account the gravity of the violation, the economic benefit or
savings (if any) resulting from the violation, the size of the violator’s business, the
violator’s history of compliance with this subchapter, action taken to remedy the
violation, the effect of the penalty on the violator’s ability to continue in business,
and such other matters as justice may require. In any such action, subpoenas for
witnesses who are required to attend a district court in any district may run into any
other district.

(c)

Administrative assessment of certain penalties
(1) Administrative penalty authority

In lieu of commencing a civil action under subsection (b), the Administrator
may assess any civil penalty prescribed in subsection (a) of this section,
section 7545(d) of this title, or section 7547(d) of this title, except that the
maximum amount of penalty sought against each violator in a penalty
assessment proceeding shall not exceed $200,000, unless the Administrator
and the Attorney General jointly determine that a matter involving a larger
penalty amount is appropriate for administrative penalty assessment. Any
such determination by the Administrator and the Attorney General shall not
be subject to judicial review. Assessment of a civil penalty under this
subsection shall be by an order made on the record after opportunity for a
hearing in accordance with sections 554 and 556 of title 5. The Administrator
shall issue reasonable rules for discovery and other procedures for hearings
under this paragraph. Before issuing such an order, the Administrator shall
give written notice to the person to be assessed an administrative penalty of
the Administrator’s proposal to issue such order and provide such person an
opportunity to request such a hearing on the order, within 30 days of the date
the notice is received by such person. The Administrator may compromise, or
remit, with or without conditions, any administrative penalty which may be
imposed under this section.

(2) Determining amount

In determining the amount of any civil penalty assessed under this subsection,
the Administrator shall take into account the gravity of the violation, the
economic benefit or savings (if any) resulting from the violation, the size of
the violator’s business, the violator’s history of compliance with this
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subchapter, action taken to remedy the violation, the effect of the penalty on
the violator’s ability to continue in business, and such other matters as justice
may require.

(3) Effect of Administrator’s action

(A) Action by the Administrator under this subsection shall not affect
or limit the Administrator’s authority to enforce any provision of this
chapter; except that any violation,

(1)  with respect to which the Administrator has commenced
and is diligently prosecuting an action under this subsection, or

(1)  for which the Administrator has issued a final order not
subject to further judicial review and the violator has paid a
penalty assessment under this subsection,

shall not be the subject of civil penalty action under subsection (b).

(B) No action by the Administrator under this subsection shall affect
any person’s obligation to comply with any section of this chapter.

(4) Finality of order

An order issued under this subsection shall become final 30 days after its
issuance unless a petition for judicial review is filed under paragraph (5).

(5) Judicial review

Any person against whom a civil penalty is assessed in accordance with this
subsection may seek review of the assessment in the United States District
Court for the District of Columbia, or for the district in which the violation is
alleged to have occurred, in which such person resides, or where such person’s
principal place of business is located, within the 30-day period beginning on
the date a civil penalty order is issued. Such person shall simultaneously send
a copy of the filing by certified mail to the Administrator and the Attorney
General. The Administrator shall file in the court a certified copy, or certified
index, as appropriate, of the record on which the order was issued within 30
days. The court shall not set aside or remand any order issued in accordance
with the requirements of this subsection unless there is not substantial
evidence in the record, taken as a whole, to support the finding of a violation
or unless the Administrator’s assessment of the penalty constitutes an abuse
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(@)

of discretion, and the court shall not impose additional civil penalties unless
the Administrator’s assessment of the penalty constitutes an abuse of
discretion. In any proceedings, the United States may seek to recover civil
penalties assessed under this section.

(6) Collection

If any person fails to pay an assessment of a civil penalty imposed by the
Administrator as provided in this subsection—

(A) after the order making the assessment has become final, or

(B) after a court in an action brought under paragraph (5) has entered
a final judgment in favor of the Administrator,

the Administrator shall request the Attorney General to bring a civil action in
an appropriate district court to recover the amount assessed (plus interest at
rates established pursuant to section 6621(a)(2) of title 26 from the date of the
final order or the date of the final judgment, as the case may be). In such an
action, the validity, amount, and appropriateness of the penalty shall not be
subject to review. Any person who fails to pay on a timely basis the amount
of an assessment of a civil penalty as described in the first sentence of this
paragraph shall be required to pay, in addition to that amount and interest, the
United States’ enforcement expenses, including attorneys fees and costs for
collection proceedings, and a quarterly nonpayment penalty for each quarter
during which such failure to pay persists. The nonpayment penalty shall be in
an amount equal to 10 percent of the aggregate amount of that person’s
penalties and nonpayment penalties which are unpaid as of the beginning of
such quarter.

42 U.S.C. §7525. Motor vehicle and motor vehicle engine compliance
testing and certification

Testing and issuance of certificate of conformity

(1) The Administrator shall test, or require to be tested in such manner as he
deems appropriate, any new motor vehicle or new motor vehicle engine
submitted by a manufacturer to determine whether such vehicle or engine
conforms with the regulations prescribed under section 7521 of this title. If
such vehicle or engine conforms to such regulations, the Administrator shall
issue a certificate of conformity upon such terms, and for such period (not in
excess of one year), as he may prescribe. In the case of any original equipment
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manufacturer (as defined by the Administrator in regulations promulgated
before November 15, 1990) of vehicles or vehicle engines whose projected
sales in the United States for any model year (as determined by the
Administrator) will not exceed 300, the Administrator shall not require, for
purposes of determining compliance with regulations under section 7521 of
this title for the useful life of the vehicle or engine, operation of any vehicle
or engine manufactured during such model year for more than 5,000 miles or
160 hours, respectively, unless the Administrator, by regulation, prescribes
otherwise. The Administrator shall apply any adjustment factors that the
Administrator deems appropriate to assure that each vehicle or engine will
comply during its useful life (as determined under section 7521(d) of this title)
with the regulations prescribed under section 7521 of this title.

(2) The Administrator shall test any emission control system incorporated in
a motor vehicle or motor vehicle engine submitted to him by any person, in
order to determine whether such system enables such vehicle or engine to
conform to the standards required to be prescribed under section 7521(b) of
this title. If the Administrator finds on the basis of such tests that such vehicle
or engine conforms to such standards, the Administrator shall issue a
verification of compliance with emission standards for such system when
incorporated in vehicles of a class of which the tested vehicle is representative.
He shall inform manufacturers and the National Academy of Sciences, and
make available to the public, the results of such tests. Tests under this
paragraph shall be conducted under such terms and conditions (including
requirements for preliminary testing by qualified independent laboratories) as
the Administrator may prescribe by regulations.

(3)(A) A certificate of conformity may be issued under this section only if the
Administrator determines that the manufacturer (or in the case of a
vehicle or engine for import, any person) has established to the
satisfaction of the Administrator that any emission control device,
system, or element of design installed on, or incorporated in, such
vehicle or engine conforms to applicable requirements of section
7521(a)(4) of this title.

(B) The Administrator may conduct such tests and may require the
manufacturer (or any such person) to conduct such tests and provide
such information as is necessary to carry out subparagraph (A) of this
paragraph. Such requirements shall include a requirement for prompt
reporting of the emission of any unregulated pollutant from a system,
device, or element of design if such pollutant was not emitted, or was
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emitted in significantly lesser amounts, from the vehicle or engine
without use of the system, device, or element of design.

(4)(A) Not later than 12 months after November 15, 1990, the Administrator
shall revise the regulations promulgated under this subsection to add
test procedures capable of determining whether model year 1994 and
later model year light-duty vehicles and light-duty trucks, when
properly maintained and used, will pass the inspection methods and
procedures established under section 7541(b) of this title for that model
year, under conditions reasonably likely to be encountered in the
conduct of inspection and maintenance programs, but which those
programs cannot reasonably influence or control. The conditions shall
include fuel characteristics, ambient temperature, and short (30 minutes
or less) waiting periods before tests are conducted. The Administrator
shall not grant a certificate of conformity under this subsection for any
1994 or later model year vehicle or engine that the Administrator
concludes cannot pass the test procedure established under this
paragraph.

(B) From time to time, the Administrator may revise the regulations
promulgated under subparagraph (A), as the Administrator deems
appropriate.

(5)(A) A motor vehicle engine (including all engine emission controls) may
be installed in an exempted specially produced motor vehicle if the
motor vehicle engine is from a motor vehicle that is covered by a
certificate of conformity issued by the Administrator for the model year
in which the exempted specially produced motor vehicle is produced,
or the motor vehicle engine is covered by an Executive order subject to
regulations promulgated by the California Air Resources Board for the
model year in which the exempted specially produced motor vehicle is
produced, and—

(1) the manufacturer of the engine supplies written
instructions to the Administrator and the manufacturer of the
exempted specially produced motor vehicle explaining how to
install the engine and maintain functionality of the engine’s
emission control system and the on-board diagnostic system
(commonly known as “OBD”), except with respect to
evaporative emissions;

22a



USCA Case #24-1129  Document #2080272 Filed: 10/16/2024  Page 28 of 189

(1) the manufacturer of the exempted specially produced
motor vehicle installs the engine in accordance with such
instructions and certifies such installation in accordance with
subparagraph (E);

(i11)) the installation instructions include emission control
warranty information from the engine manufacturer in
compliance with section 7541 of this title, including where
warranty repairs can be made, emission control labels to be
affixed to the vehicle, and the certificate of conformity number
for the applicable vehicle in which the engine was originally
intended or the applicable Executive order number for the
engine; and

(iv) the manufacturer of the exempted specially produced
motor vehicle does not produce more than 325 such vehicles in
the calendar year in which the vehicle is produced.

(B) A motor vehicle containing an engine compliant with the
requirements of subparagraph (A) shall be treated as meeting the
requirements of section 7521 of this title applicable to new vehicles
produced or imported in the model year in which the exempted
specially produced motor vehicle is produced or imported.

(C) Engine installations that are not performed in accordance with
installation instructions provided by the manufacturer and alterations to
the engine not in accordance with the installation instructions shall—

(1)  be treated as prohibited acts by the installer under section
7522 of this title and any applicable regulations; and

(11)  subject to civil penalties under section 7524(a) of this title,
civil actions under section 7524(b) of this title, and
administrative assessment of penalties under section 7524(c) of
this title.

(D) The manufacturer of an exempted specially produced motor
vehicle that has an engine compliant with the requirements of
subparagraph (A) shall provide to the purchaser of such vehicle all
information received by the manufacturer from the engine
manufacturer, including information regarding emissions warranties
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from the engine manufacturer and all emissions-related recalls by the
engine manufacturer.

(E)

To qualify to install an engine under this paragraph, and sell,

offer for sale, introduce into commerce, deliver for introduction into
commerce or import an exempted specially produced motor vehicle, a
manufacturer of exempted specially produced motor vehicles shall
register with the Administrator at such time and in such manner as the
Administrator determines appropriate. The manufacturer shall submit
an annual report to the Administrator that includes—

(F)

(1)  a description of the exempted specially produced motor
vehicles and engines installed in such vehicles;

(11)  the certificate of conformity number issued to the motor
vehicle in which the engine was originally intended or the
applicable Executive order number for the engine; and

(i11) a certification that it produced all exempted specially
produced motor vehicles according to the written instructions
from the engine manufacturer, and otherwise that the engine
conforms in all material respects to the description in the
application for the applicable certificate of conformity or
Executive order.

Exempted specially produced motor vehicles compliant with this

paragraph shall be exempted from—

(1)  motor vehicle certification testing under this section; and

(11)  vehicle emission control inspection and maintenance
programs required under section 7410 of this title.

(G)(1) Except as provided in subparagraphs (A) through (F), a person

engaged in the manufacturing or assembling of exempted
specially produced motor vehicles shall be considered a
manufacturer for purposes of this chapter.

(1)  Nothing in this paragraph shall be construed to exempt any
person from the prohibitions in section 7522(a)(3) of this title or
the requirements in sections 7542, 7525(c), or 7521(m)(5) of this
title.
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(b)

(H)

In this paragraph:

(1)  The term “exempted specially produced motor vehicle”
means a light-duty vehicle or light-duty truck produced by a low-
volume manufacturer and that—

(I)  1is intended to resemble the body of another motor
vehicle that was manufactured not less than 25 years
before the manufacture of the exempted specially
produced motor vehicle; and

(IT)  1s manufactured under a license for the product
configuration, trade dress, trademark, or patent, for the
motor vehicle that is intended to be replicated from the
original manufacturer, its successors or assignees, or
current owner of such product configuration, trade dress,
trademark, or patent rights.

(11) The term “low-volume manufacturer” means a motor
vehicle manufacturer, other than a person who is registered as an
importer under section 30141 of title 49, whose annual
worldwide production, including by a parent or subsidiary of the
manufacturer, if applicable, is not more than 5,000 motor
vehicles.

Testing procedures; hearing; judicial review; additional evidence

(1) In order to determine whether new motor vehicles or new motor vehicle
engines being manufactured by a manufacturer do in fact conform with the
regulations with respect to which the certificate of conformity was issued, the
Administrator is authorized to test such vehicles or engines. Such tests may
be conducted by the Administrator directly or, in accordance with conditions
specified by the Administrator, by the manufacturer.

(2)(A)®)

If, based on tests conducted under paragraph (1) on a sample of
new vehicles or engines covered by a certificate of conformity,
the Administrator determines that all or part of the vehicles or
engines so covered do not conform with the regulations with
respect to which the certificate of conformity was issued and with
the requirements of section 7521(a)(4) of this title, he may
suspend or revoke such certificate in whole or in part, and shall
so notify the manufacturer. Such suspension or revocation shall
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apply in the case of any new motor vehicles or new motor vehicle
engines manufactured after the date of such notification (or
manufactured before such date if still in the hands of the
manufacturer), and shall apply until such time as the
Administrator finds that vehicles and engines manufactured by
the manufacturer do conform to such regulations and
requirements. If, during any period of suspension or revocation,
the Administrator finds that a vehicle or engine actually
conforms to such regulations and requirements, he shall issue a
certificate of conformity applicable to such vehicle or engine.

(11) If, based on tests conducted under paragraph (1) on any
new vehicle or engine, the Administrator determines that such
vehicle or engine does not conform with such regulations and
requirements, he may suspend or revoke such certificate insofar
as it applies to such vehicle or engine until such time as he finds
such vehicle or engine actually so conforms with such
regulations and requirements, and he shall so notify the
manufacturer.

(B)(1) At the request of any manufacturer the Administrator shall grant
such manufacturer a hearing as to whether the tests have been
properly conducted or any sampling methods have been properly
applied, and make a determination on the record with respect to
any suspension or revocation under subparagraph (A); but
suspension or revocation under subparagraph (A) shall not be
stayed by reason of such hearing.

(11) In any case of actual controversy as to the validity of any
determination under clause (1), the manufacturer may at any time
prior to the 60th day after such determination is made file a
petition with the United States court of appeals for the circuit
wherein such manufacturer resides or has his principal place of
business for a judicial review of such determination. A copy of
the petition shall be forthwith transmitted by the clerk of the
court to the Administrator or other officer designated by him for
that purpose. The Administrator thereupon shall file in the court
the record of the proceedings on which the Administrator based
his determination, as provided in section 2112 of title 28.

(i11)) If the petitioner applies to the court for leave to adduce
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additional evidence, and shows to the satisfaction of the court
that such additional evidence is material and that there were
reasonable grounds for the failure to adduce such evidence in the
proceeding before the Administrator, the court may order such
additional evidence (and evidence in rebuttal thereof) to be taken
before the Administrator, in such manner and upon such terms
and conditions as the court may deem proper. The Administrator
may modify his findings as to the facts, or make new findings,
by reason of the additional evidence so taken and he shall file
such modified or new findings, and his recommendation, if any,
for the modification or setting aside of his original determination,
with the return of such additional evidence.

(iv)  Upon the filing of the petition referred to in clause (i1), the
court shall have jurisdiction to review the order in accordance
with chapter 7 of'title 5 and to grant appropriate relief as provided
in such chapter.

* * *

42 U.S.C. §7541. Compliance by vehicles and engines in actual use

(a) Warranty; certification; payment of replacement costs of parts, devices,
or components designed for emission control

(1) Effective with respect to vehicles and engines manufactured in model
years beginning more than 60 days after December 31, 1970, the manufacturer
of each new motor vehicle and new motor vehicle engine shall warrant to the
ultimate purchaser and each subsequent purchaser that such vehicle or engine
is (A) designed, built, and equipped so as to conform at the time of sale with
applicable regulations under section 7521 of this title, and (B) free from
defects in materials and workmanship which cause such vehicle or engine to
fail to conform with applicable regulations for its useful life (as determined
under section 7521(d) of this title). In the case of vehicles and engines
manufactured in the model year 1995 and thereafter such warranty shall
require that the vehicle or engine is free from any such defects for the warranty
period provided under subsection (i).

(2) In the case of a motor vehicle part or motor vehicle engine part, the
manufacturer or rebuilder of such part may certify that use of such part will
not result in a failure of the vehicle or engine to comply with emission
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standards promulgated under section 7521 of this title. Such certification shall
be made only under such regulations as may be promulgated by the
Administrator to carry out the purposes of subsection (b). The Administrator
shall promulgate such regulations no later than two years following August 7,
1977.

(3) The cost of any part, device, or component of any light-duty vehicle that
is designed for emission control and which in the instructions issued pursuant
to subsection (c)(3) of this section is scheduled for replacement during the
useful life of the vehicle in order to maintain compliance with regulations
under section 7521 of this title, the failure of which shall not interfere with the
normal performance of the vehicle, and the expected retail price of which,
including installation costs, is greater than 2 percent of the suggested retail
price of such vehicle, shall be borne or reimbursed at the time of replacement
by the vehicle manufacturer and such replacement shall be provided without
cost to the ultimate purchaser, subsequent purchaser, or dealer. The term
“designed for emission control” as used in the preceding sentence means a
catalytic converter, thermal reactor, or other component installed on or in a
vehicle for the sole or primary purpose of reducing vehicle emissions (not
including those vehicle components which were in general use prior to model
year 1968 and the primary function of which is not related to emission
control).

(¢) Nonconforming vehicles; plan for remedying nonconformity;
instructions for maintenance and use; label or tag

Effective with respect to vehicles and engines manufactured during model years
beginning more than 60 days after December 31, 1970—

(1) If the Administrator determines that a substantial number of any class or
category of vehicles or engines, although properly maintained and used, do
not conform to the regulations prescribed under section 7521 of this title,
when in actual use throughout their useful life (as determined under section
7521(d) of this title), he shall immediately notify the manufacturer thereof of
such nonconformity, and he shall require the manufacturer to submit a plan
for remedying the nonconformity of the vehicles or engines with respect to
which such notification is given. The plan shall provide that the
nonconformity of any such vehicles or engines which are properly used and
maintained will be remedied at the expense of the manufacturer. If the
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manufacturer disagrees with such determination of nonconformity and so
advises the Administrator, the Administrator shall afford the manufacturer
and other interested persons an opportunity to present their views and
evidence in support thereof at a public hearing. Unless, as a result of such
hearing the Administrator withdraws such determination of nonconformity,
he shall, within 60 days after the completion of such hearing, order the
manufacturer to provide prompt notification of such nonconformity in
accordance with paragraph (2).

(2) Any notification required by paragraph (1) with respect to any class or
category of vehicles or engines shall be given to dealers, ultimate purchasers,
and subsequent purchasers (if known) in such manner and containing such
information as the Administrator may by regulations require.

(3)(A) The manufacturer shall furnish with each new motor vehicle or motor
vehicle engine written instructions for the proper maintenance and use
of the vehicle or engine by the ultimate purchaser and such instructions
shall correspond to regulations which the Administrator shall
promulgate. The manufacturer shall provide in boldface type on the first
page of the written maintenance instructions notice that maintenance,
replacement, or repair of the emission control devices and systems may
be performed by any automotive repair establishment or individual
using any automotive part which has been certified as provided in
subsection (a)(2).

(B) The instruction under subparagraph (A) of this paragraph shall
not include any condition on the ultimate purchaser’s using, in
connection with such vehicle or engine, any component or service
(other than a component or service provided without charge under the
terms of the purchase agreement) which is identified by brand, trade, or
corporate name; or directly or indirectly distinguishing between service
performed by the franchised dealers of such manufacturer or any other
service establishments with which such manufacturer has a commercial
relationship, and service performed by independent automotive repair
facilities with which such manufacturer has no commercial
relationship; except that the prohibition of this subsection may be
waived by the Administrator if—

(1)  the manufacturer satisfies the Administrator that the
vehicle or engine will function properly only if the component or
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service so identified is used in connection with such vehicle or
engine, and

(11))  the Administrator finds that such a waiver is in the public
interest.

(C) In addition, the manufacturer shall indicate by means of a label
or tag permanently affixed to such vehicle or engine that such vehicle
or engine is covered by a certificate of conformity issued for the
purpose of assuring achievement of emissions standards prescribed
under section 7521 of this title. Such label or tag shall contain such
other information relating to control of motor vehicle emissions as the
Administrator shall prescribe by regulation.

(4) Intermediate in-use standards.—

(A) Model years 1994 and 1995.—For light-duty trucks of up to
6,000 Ibs. gross vehicle weight rating (GVWR) and light-duty vehicles
which are subject to standards under table G of section 7521(g)(1) of
this title in model years 1994 and 1995 (40 percent of the
manufacturer’s sales volume in model year 1994 and 80 percent in
model year 1995), the standards applicable to NMHC, CO, and NOy for
purposes of this subsection shall be those set forth in table A below in
lieu of the standards for such air pollutants otherwise applicable under
this subchapter.

Table A—Intermediate In-Use Standards LD TS up to 6,000 Ibs. GVWR and
Light-Duty Vehicles

Vehicle type NMHC CO NOx
Light-duty vehicles 0.32 3.4 0.4%*
LDT’s (0-3,750 LVW) 0.32 52 0.4*
LDT’s (3,751-5,750 LVW) 0.41 6.7 0.7*

*Not applicable to diesel-fueled vehicles.

(B) Model years 1996 and thereafter.—
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(1)  In the model years 1996 and 1997, light-duty trucks
(LDTs) up to 6,000 Ibs. gross vehicle weight rating (GVWR) and
light-duty vehicles which are not subject to final in-use standards
under paragraph (5) (60 percent of the manufacturer’s sales
volume in model year 1996 and 20 percent in model year 1997)
shall be subject to the standards set forth in table A of
subparagraph (A) for NMHC, CO, and NOy for purposes of this
subsection in lieu of those set forth in paragraph (5).

(i1))  For LDTs of more than 6,000 Ibs. GVWR—

(I)  in model year 1996 which are subject to the
standards set forth in Table H of section 7521(h) of this
title (50%);

(II)  in model year 1997 (100%); and

(IIT)  in model year 1998 which are not subject to final in-
use standards under paragraph (5) (50%);

the standards for NMHC, CO, and NOy for purposes of
this subsection shall be those set forth in Table B below in
lieu of the standards for such air pollutants otherwise
applicable under this subchapter.

Table B—Intermediate In-Use Standards LDTs More Than 6,000 Lbs. GVWR

Vehicle type NMHC CO NOx
LDTs (3,751-5,750 1bs. TW) 0.40 5.5 0.88%*
LDTs (over 5,750 Ibs. TW) 0.49 6.2 1.38*

*Not applicable to diesel-fueled vehicles.

(C)  Useful life.—In the case of the in-use standards applicable under
this paragraph, for purposes of applying this subsection, the applicable
useful life shall be 5 years or 50,000 miles or the equivalent (whichever
first occurs).



USCA Case #24-1129  Document #2080272 Filed: 10/16/2024  Page 37 of 189

(5) Final in-use standards.—

(A) After the model year 1995, for purposes of applying this
subsection, in the case of the percentage specified in the
implementation schedule below of each manufacturer’s sales volume
of light-duty trucks of up to 6,000 Ibs. gross vehicle weight rating
(GVWR) and light duty' vehicles, the standards for NMHC, CO, and
NOx shall be as provided in Table G in section 7521(g) of this title,
except that in applying the standards set forth in Table G for purposes
of determining compliance with this subsection, the applicable useful
life shall be (i) 5 years or 50,000 miles (or the equivalent) whichever
first occurs in the case of standards applicable for purposes of
certification at 50,000 miles; and (i1) 10 years or 100,000 miles (or the
equivalent), whichever first occurs in the case of standards applicable
for purposes of certification at 100,000 miles, except that no testing
shall be done beyond 7 years or 75,000 miles, or the equivalent
whichever first occurs.

LDTs up to 6,000 Lbs. GVWR and Light-Duty Vehicle Schedule for
Implementation of Final In-Use Standards

Model year Percent
1996 40
1997 80
1998 100

(B) After the model year 1997, for purposes of applying this
subsection, in the case of the percentage specified in the
implementation schedule below of each manufacturer’s sales volume
of light-duty trucks of more than 6,000 Ibs. gross vehicle weight rating
(GVWR), the standards for NMHC, CO, and NOxy shall be as provided
in Table H in section 7521(h) of this title, except that in applying the
standards set forth in Table H for purposes of determining compliance
with this subsection, the applicable useful life shall be (i) 5 years or

!'So in original. Probably should be “light-duty”.
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50,000 miles (or the equivalent) whichever first occurs in the case of
standards applicable for purposes of certification at 50,000 miles; and
(11) 11 years or 120,000 miles (or the equivalent), whichever first occurs
in the case of standards applicable for purposes of certification at
120,000 miles, except that no testing shall be done beyond 7 years or
90,000 miles (or the equivalent) whichever first occurs.

LDTs of More Than 6,000 Lbs. GVWR Implementation Schedule for

Implementation of Final In-Use Standards

Model year

Percent

50

100

(h)

(6) Diesel vehicles; in-use useful life and testing.—

(A) In the case of diesel-fueled light-duty trucks up to 6,000 Ibs.
GVWR and light-duty vehicles, the useful life for purposes of
determining in-use compliance with the standards under section
7521(g) of this title for NOy shall be a period of 10 years or 100,000
miles (or the equivalent), whichever first occurs, in the case of
standards applicable for purposes of certification at 100,000 miles,
except that testing shall not be done for a period beyond 7 years or
75,000 miles (or the equivalent) whichever first occurs.

(B) Inthe case of diesel-fueled light-duty trucks of 6,000 Ibs. GVWR
or more, the useful life for purposes of determining in-use compliance
with the standards under section 7521(h) of this title for NOy shall be a
period of 11 years or 120,000 miles (or the equivalent), whichever first
occurs, in the case of standards applicable for purposes of certification
at 120,000 miles, except that testing shall not be done for a period
beyond 7 years or 90,000 miles (or the equivalent) whichever first
occurs.

Dealer certification
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(1) If at any time during the period for which the warranty applies under
subsection (b), a motor vehicle fails to conform to the applicable regulations
under section 7521 of this title as determined under subsection (b) of this
section such nonconformity shall be remedied by the manufacturer at the cost
of the manufacturer pursuant to such warranty as provided in subsection (b)(2)
(without regard to subparagraph (C) thereof).

(2) Nothing in section 7543(a) of this title shall be construed to prohibit a
State from testing, or requiring testing of, a motor vehicle after the date of sale
of such vehicle to the ultimate purchaser (except that no new motor vehicle
manufacturer or dealer may be required to conduct testing under this
paragraph).

49 U.S.C. §32902. Average fuel economy standards

(a)  Prescription of Standards by Regulation.—At least 18 months before the
beginning of each model year, the Secretary of Transportation shall prescribe by
regulation average fuel economy standards for automobiles manufactured by a
manufacturer in that model year. Each standard shall be the maximum feasible
average fuel economy level that the Secretary decides the manufacturers can achieve

in that model year.
& & &

(h)  Limitations.—In carrying out subsections (c), (f), and (g) of this section, the
Secretary of Transportation—

(1) may not consider the fuel economy of dedicated automobiles;

(2) shall consider dual fueled automobiles to be operated only on gasoline or
diesel fuel; and

(3) may not consider, when prescribing a fuel economy standard, the trading,
transferring, or availability of credits under section 32903.
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

STATE OF NEBRASKA, et al.,
Petitioners,

Vv No. 24-1129

and consolidated cases
ENVIRONMENTAL PROTECTION
AGENCY, et al.,

Respondents.

DECLARATION OF DUSTIN MEYER ON BEHALF OF THE AMERICAN
PETROLEUM INSTITUTE

I, Dustin Meyer, declare under penalty of perjury that [ am over 18 years of
age and that the following is true and correct, to the best of my knowledge:

1. I am the Senior Vice President of Policy, Economics and Regulatory
Affairs for the American Petroleum Institute (“API”).

2. API is a national trade association that represents all segments of
America’s oil and natural gas industry, which supports more than 11 million jobs in
the United States. API’s nearly 600 members produce, process, and distribute most
of'the Nation’s energy. API represents companies throughout the entire supply chain
of the oil and natural gas industry, including companies that explore and produce
crude oil and natural gas; own and operate refineries, pipelines, terminals, ships,

barges, and railways that move crude and finished products; supply branded and
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unbranded gasoline and diesel fuel; own the brands used to sell retail gasoline and
diesel; and own and operate retail fuel stations. As of 2017, API members supplied
51% of all gasoline and 31% of all diesel sold in the United States.

3. As part of my work for API and its members, I am responsible for
executive-level management of policies relating to the exploration, production, and
movement of crude oil and natural gas, and the refining, movement, and sale of
finished products including gasoline, diesel, renewable diesel, natural gas, biodiesel,
and renewable natural gas. I am also responsible for analyzing and understanding
the impacts of regulatory changes on the industry. I have extensive experience
analyzing the oil and gas markets and the impact of regulatory changes on those
markets.

4. EPA recently promulgated a rule establishing new or revised heavy-
duty vehicle greenhouse-gas emission standards for model years (“MYs”) 2027
through 2032 and beyond. See Greenhouse Gas Emissions Standards for Heavy-
Duty Vehicles—Phase 3, 89 Fed. Reg. 29,440 (Apr. 22, 2024).

5. Those new standards require manufacturers to produce vehicle fleets
for sale in the United States that will use considerably less liquid fuel on average
than their existing vehicle fleets. EPA’s new standards significantly limit the average
amount of carbon dioxide that manufacturers’ heavy-duty fleets may emit through

liquid fuel use (though not indirectly through electricity use). See, e.g., 89 Fed. Reg.
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at 29,443 (explaining that the rule “finalizes certain revised [heavy-duty] vehicle
carbon dioxide (CO,) standards for MY 2027 and certain new [heavy-duty] vehicle
CO; standards for MYs 2028, 2029, 2030, 2031, and 2032 that will achieve
significant [greenhouse gas] reductions for these and later model years™). Because
“[t]he amount of [tailpipe] CO2 emissions is essentially constant per gallon
combusted of a given type of fuel,” 75 Fed. Reg 25,324, 25,327 (May 7, 2010), “any
rule that limits tailpipe [CO2] emissions is effectively identical to a rule that limits
fuel consumption,” Delta Const. Co. v. EPA, 783 F.3d 1291, 1294 (D.C. Cir. 2015);
see also 89 Fed. Reg. at 29,708 (projecting that “the final standards will reduce ...
liquid fuel consumption (i.e., oil consumption)”); id. at 29,735 (recognizing that the
new standards “will reduce CO, emissions from heavy-duty vehicles ... which will
result in significant reductions in the consumption of petroleum™). This makes the
rule not technology-neutral in addressing heavy-duty vehicles’ emission profile.

6. To meet the new standards, heavy-duty vehicle manufacturers will have
to dramatically increase the proportion of their fleets made up of electric vehicles,
including battery-electric vehicles, fuel-cell electric vehicles, and plug-in hybrid
electric vehicles, all of which are specifically designed to use significantly less or no
liquid fuel at all, but which still have an emissions profile. Although EPA claims its
rule is technology-neutral, there is no practical means to comply with the rule other

than to significantly increase the manufacturing and sale of electric vehicles, while
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ignoring the emissions profile of these vehicles. See, e.g., 89 Fed. Reg. at 29,455
(recognizing that under EPA’s “modeled potential compliance pathway,” the

(13

standards “will lead to an increase” in heavy-duty battery-electric and fuel-cell
electric vehicles); see also id. at 29,567-68 (projecting growth in market share of
battery-electric and fuel-cell electric heavy-duty vehicles to 45% by MY 2032 under
the standards, as opposed to 20% without the standards).

7. API and its members are committed to accelerating safety and
environmental progress across their operations while meeting the global demand for
affordable, reliable, and cleaner energy. Meeting those goals requires safe and
responsible production, transportation, refining and exports managed by a skilled
and diverse workforce, and continuous improvement in performance through
diverse, new technologies and approaches informed by sound science and data.

8. API’s members are invested in new technologies that reduce
greenhouse gas emissions but that will be impeded by EPA’s undue emphasis on
electrification in its new standards that will manipulate and depress markets in a way
that will make reducing emissions more expensive than a market-based, technology-
neutral approach. Those emission reduction projects include: 1) stand-alone
production and co-processing of bio-feedstocks to make renewable fuels; 2)

manufacturing of low-carbon ethanol; 3) manufacturing of renewable natural gas

from wastewater, landfill gas, and bio-digesters at farms as fuel for compressed
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natural gas vehicles; 4) direct air carbon capture; and 5) carbon capture and
sequestration of CO..

9. EPA’s new standards also fail to appropriately consider the full lifecycle
emissions of electric vehicles, including but not limited to emissions from power
plants that generate the electricity used to charge battery-electric and plug-in hybrid
electric vehicles, and emissions from the raw material extraction, transport, and
processing of minerals needed to manufacture electric vehicle motors and batteries,
the manufacturing of the vehicles themselves, and the disposal of batteries, fuel cells,
and related components from electric vehicles. API and its members support a
lifecycle approach to carbon accounting that facilitates informed decision-making
throughout the value chain instead of focusing only on emissions from vehicles using
liquid fuels. Carbon data that are consistent, reliable and transparent across sectors,
products, and firms of all sizes can be used to understand the carbon intensity
associated with a good or service at each stage of the lifecycle, from production to
manufacturing to transport to disposal. That is especially important when comparing,
for example, emissions from internal-combustion-engine vehicles and electric
vehicles.

10. By EPA’s own admission, its new standards will significantly and
artificially depress market demand for oil in the United States. See, e.g., 89 Fed.

Reg. at 29,735 (recognizing that the new standards “will result in significant
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reductions in the consumption of petroleum”). Indeed, according to EPA’s own
projections, the new standards “will result in a reduction of 135 billion gallons of
diesel and gasoline consumption” through 2055. Id.

11.  That market manipulation resulting in a reduction in sales of liquid fuel
will cause API members financial injury and result in a decrease in the manufacture
and sale of internal combustion engine vehicles that will reduce consumer choice
without addressing the lifecycle greenhouse-gas emissions of all vehicle types. The
capital investments and revenues of API members like Chevron Corporation
(“Chevron”), Exxon Mobil Corporation (“ExxonMobil”), Marathon Petroleum
Corporation (“Marathon”), and others depend in part on the market demand for
liquid fuel and related products and services. By artificially reducing market demand
for (and consumer spending on) liquid fuel, EPA’s new standards will cause API
members like Chevron, ExxonMobil, Marathon, and others direct financial injury by
depriving them of revenues that they would otherwise have obtained in meeting
consumers’ demand for their products, and will further deprive consumers of
products that EPA predicts they would prefer if given the choice.

12.  EPA’s new rule will decrease market demand not only for petroleum
gasoline and diesel, but also for renewable fuels, undermining the objectives of
programs like the federal Renewable Fuel Standard directed at promoting the

increased use of renewable fuels. By reducing market demand for renewable fuels,
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the standards will cause additional adverse impacts on API members, like Chevron,
Marathon, Phillips 66 Company, and others by reducing their sales of renewable
fuels and revenue from those sales.

13.  Those injuries will be redressed by a favorable decision from this Court,
as market demand for liquid fuel (and thus for API members’ products and services)
will be higher if EPA’s new standards are invalidated, eliminating or at least reducing
the financial injury that the standards would otherwise cause to APl members.
Indeed, EPA’s own projections confirm that the injury to APl members is redressable
if EPA’s new standards are vacated, as they demonstrate that market demand for
liquid fuel will be substantially higher without the standards, which are not
technology neutral. See, e.g., 89 Fed. Reg. at 29,735.

14. The new standards will also harm API members such as Chevron,
Marathon, The Williams Companies (“Williams”), Halliburton Company
(“Halliburton’), ASRC Energy Services (“ASRC Energy”) and others, as purchasers
of heavy-duty vehicles, by forcing them to purchase costly electric heavy-duty
vehicles that they would not otherwise purchase and/or to pay more for internal-
combustion-engine heavy-duty vehicles.

15.  APImembers such as Marathon, Williams, Halliburton, ASRC Energy,
and others use heavy-duty vehicles in their operations throughout the country.

Electric heavy-duty vehicles, however, are often less well-suited for API members’
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needs. For example, battery-electric semi-trucks weigh significantly more than
internal-combustion-engine semi-trucks, meaning that API members that purchase
them to transport fuel will not be able to transport as much fuel in each load due to
weight restrictions. Battery-electric semi-trucks also require substantially more
downtime to charge than internal-combustion-engine semi-trucks require to refuel,
and this is intensified in cold climates where battery life is shorter and the cold
requires dependable vehicles. As a result of these two factors (reduced hauling
capacity and increased downtime to charge), APl members that purchase battery-
electric semi-trucks will need to use more trucks to attain their current level of
deliveries, increasing operating costs. In addition, API members that purchase
battery-electric semi-trucks will incur additional costs to install charging
infrastructure at their facilities, as well as potential costs associated with safety
measures to mitigate the risk associated with battery-electric vehicle battery fires.
Absent EPA’s rule, API could raise these concerns directly with manufacturers and
advocate for more suitable vehicles. EPA’s rule interferes with API’s ability to
advocate for the availability of suitable vehicles by effectively mandating a different
mix and allowing manufacturers to insist that their hand is forced by EPA.

16.  Asmanufacturers are forced to increase the share of electric heavy-duty
vehicles in their fleets, API members will be forced to either purchase those electric

heavy-duty vehicles (which will cost API members substantially more than their
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diesel-fueled counterparts, as well as being less well-suited for API members’
needs), or else purchase internal-combustion-engine heavy-duty vehicles at higher
prices than the market would otherwise set (due to reduced supply and cross-
subsidization of electric vehicles as a result of the standards). These injuries will
likewise be redressed by a favorable decision from this Court, as vacating the
standards will eliminate the artificial market distortion that the standards create and

that causes higher prices for internal-combustion-engine heavy-duty vehicles.

e 10l &

' |

Dustin Meyer
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

STATE OF NEBRASKA, et al.,
Petitioners,

V. Case No. 24-1129
and consolidated
ENVIRONMENTAL PROTECTION AGENCY cases

AND MICHAEL S. REGAN, IN HIS OFFICIAL
CAPACITY AS ADMINISTRATOR OF THE
U.S. ENVIRONMENTAL PROTECTION
AGENCY,

Respondents,

ALLIANCE OF NURSES FOR HEALTHY EN-
VIRONMENTS, et al.,

Intervenors.

DECLARATION OF SUSAN W. GRISSOM

I, Susan W. Grissom, declare under penalty of perjury that the fol-
lowing is true and correct, to the best of my knowledge:

1. I am the Chief Industry Analyst for American Fuel & Petro-
chemical Manufacturers (“AFPM”), responsible for analyzing market and
economic impacts of regulatory and statutory changes on the refining and
petrochemical manufacturing industries. I have extensive experience an-

alyzing and directing the analysis of energy markets.
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2. AFPM is a national trade association representing nearly all
American refining and petrochemical companies. Our 25 refining com-
pany members own and operate about 88% of U.S. domestic petroleum
refining capacity. Many of them also produce biofuels. These companies
provide jobs, contribute to economic and national security, and enable the
production of products used by families and businesses throughout the
United States.

3.  The refining industry supports nearly 3 million jobs in all 50
States, plus the District of Columbia. All told, the refining industry con-
tributes $688 billion to the United States economy. See
https://www.afpm.org/newsroom/blog/supporting-millions-jobs-and-con-
tributing-billions-understanding-economic-impact-us.

4.  EPA recently promulgated a rule establishing new or revised
heavy-duty highway vehicle (HDV) greenhouse-gas emission standards
for model year (“MY”) 2027 and later. See 89 Fed. Reg. 29,440 (April 22,
2024). EPA’s rule requires Original Equipment Manufacturers (OEMs)
to produce vehicle fleets for sale in the United States that, on average,

use considerably less gasoline and diesel fuel than they otherwise would.
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5. EPA’s standards limit the amount of carbon dioxide that OEM
fleets may emit. See 89 Fed. Reg. at 51236-37 (showing increased strin-
gency in standards from MY 2027 to MY 2032 and beyond). And because
the amount of tailpipe CO2 emissions is “essentially constant per gallon
for a given fuel type that is consumed,” 76 Fed. Reg. 57,106, 57,110 (Sept.
15, 2011), “any rule that limits tailpipe CO2emissions is effectively iden-
tical to a rule that limits fuel consumption,” Delta Const. Co. v. EPA, 783
F.3d 1291, 1294 (D.C. Cir. 2015). Indeed, EPA explains that this rule will
cause “significant reductions in the consumption of petroleum.” 89 Fed.
Reg. at 29,735; see also id. at 29,470 (“EPA’s past GHG vehicle rules ...
also reduced demand for liquid fuels.”). This is not technology neutral in
addressing the emission profile of vehicles.

6. Further, the rule will cause OEMs to produce and sell more
vehicles that use less or no liquid fuel than they otherwise would, reduc-
ing consumer choice without addressing the lifecycle greenhouse gas
emissions of the different vehicles. EPA projects that as the standards
become more stringent, the share of battery-powered electric vehicles and
fuel-cell electric vehicles will rise from 11% of new heavy-duty vehicles in

model year 2027 to 45% in model year 2032. 89 Fed. Reg. at 29,568. These
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projections reflect EPA’s modeling of a “compliance pathway” in which
manufacturers “seek to minimize costs and maximize profits.” Id. at
29,562.

7. EPA compared those projections for heavy-duty vehicles to
projections under a “reference case,” representing “the U.S. without the
final rule,” i.e., carrying the Phase 2 rule forward indefinitely. Id. at
29,664; see also EPA, Greenhouse Gas Emissions Standards for Heavy-
Duty Vehicles: Phase 3: Regulatory Impact Analysis (RIA) 567 (Mar.
2024) (reference case includes existing state and federal laws and regu-
lations, including the State of California’s Advanced Clean Trucks pro-
gram, as adopted by California and seven other states). In the “reference
case,” the share of battery-powered electric vehicles and fuel-cell electric
vehicles will be only 7% of new heavy-duty vehicles in model year 2027,
rising to just 20% in model year 2032. 89 Fed. Reg. at 29,568. That 20%
projection is far less than the 45% share projected under the rule.

8. EPA’s rule depresses the demand for petroleum and renewa-
ble liquid fuels in the United States and thereby harms AFPM’s member

companies such as Cenovus Energy, Flint Hills Resources, HF Sinclair,

47a



USCA Case #24-1129  Document #2080272 Filed: 10/16/2024  Page 53 of 189

Hunt Refining, Marathon Petroleum, Par Pacific, PBF Energy, Placid Re-
fining, and Valero Energy. A refining company’s bottom line depends on
the market’s demand for transportation fuel. AFPM’s members suffer
economic injury, therefore, when EPA imposes emission standards that
result in vehicles using less fuel per mile or force greater adoption of ve-
hicles that do not operate on gasoline, diesel, or renewable liquid fuel at
all.

9. These economic harms are not speculative. EPA itself esti-
mated that its rule “will result in a reduction of 135 billion gallons of
diesel and gasoline consumption” through 2055. 89 Fed. Reg. at 29,735;
RIA 750.

10. The reduced demand for transportation fuels caused by EPA’s
rule results in lost sales for AFPM member companies and requires them
to expend resources changing feedstock and product slates, diverting fuel
to other markets, and remedying supply-chain distortions.

11. In 2020, for example, when demand for transportation fuels
declined by 11.5% due to the COVID-19 pandemic, AFPM members suf-
fered financial hardship. See, e.g., Valero Energy, 2020 Fourth Quarter

Earnings Release (losses of $1.4 billion in 2020).
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12. Similar harms will flow from EPA’s rule. Indeed, EPA projects
that the reduced demand for transportation fuel caused by the rule will
adversely affect U.S. refinery production, estimating that “the total de-
crease in refinery activity measured in gallons of gasoline and diesel re-
fined is half of the estimated drop in domestic fuel demand,” or reduced
domestic production of 67.5 billion gallons. RIA 585.

13. EPA’s new rule will decrease market demand not only for pe-
troleum gasoline and diesel, but also for renewable liquid fuels, under-
mining the objectives of programs like the federal Renewable Fuel Stand-
ard directed at promoting the increased use of renewable liquid fuels. By
reducing market demand for renewable liquid fuels, the standards will
cause additional adverse impacts on AFPM members by reducing their
sales of renewable liquid fuels and revenue from those sales.

14. For these reasons, EPA’s rule financially injures AFPM’s
members that produce gasoline, diesel, and renewable liquid fuels for
sale in the U.S., and a judicial decision setting the rule aside would re-
dress those injuries by allowing OEMs to produce a fleet of vehicles that

consume more liquid fuel.
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TR
Dated: Od/ 15, 2024 QZUJ/M/V{’U

Susan W. Grissom
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

STATE OF NEBRASKA, et al.,

Petitioners,

V. No. 24-1129

and consolidated cases
ENVIRONMENTAL PROTECTION
AGENCY, et al.,

Respondents.

DECLARATION OF JOHN MARTINI

I, John Martini, declare under penalty of perjury that the following is true
and correct, to the best of my knowledge:

1. [ am the Manager of Corporate Policy for Chevron Corporation
(“Chevron”), which is an energy company specializing in oil and gas and renewable
fuels exploration, production, refining, distribution, and marketing. Chevron’s
subsidiary, Chevron U.S.A. Inc., is a refiner of petroleum products in the United
States. Chevron’s subsidiary, Renewable Energy Group, Inc., produces renewable
transportation fuels, and it is in the process of developing innovative renewable fuel
technologies. Chevron’s subsidiaries also market petroleum products and biofuels

in the United States, including liquid transportation fuels.
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2. As part of my work for Chevron, I am familiar with Chevron’s analyses
of the impacts on Chevron’s subsidiaries and the transportation fuels market of
various policies and market scenarios, including the effects of regulatory changes.

3. Chevron is a member of the American Petroleum Institute (“API’’), and
Chevron’s subsidiary Chevron U.S.A. Inc. is a member of the American Fuel &
Petrochemical Manufacturers (“AFPM”).

4. EPA recently promulgated a rule establishing new heavy-duty vehicle
emissions standards for model years 2027 through 2032 and beyond. See
Greenhouse Gas Emissions Standards for Heavy-Duty Vehicles-Phase 3, 89 Fed.
Reg. 29440 (Apr. 22, 2024) (“Standards”). EPA’s new Standards directly affect
Chevron subsidiaries’ transportation fuel businesses and customers, as well as
Chevron subsidiaries’ purchases of heavy-duty vehicles.

5. As stated in Chevron’s 2023 Climate Change Resilience Report,'
Chevron believes that the future of energy is lower carbon. Chevron continues to
take actions that attempt to help lower the carbon intensity of its operations while
meeting the world’s demand for energy. Chevron believes that many of the potential
pathways to achieving the goals of the Paris Agreement include the continued use of

oil and gas.

! Chevron, Advancing Energy Progress: 2023 Climate Change Resilience Report,
https://www.chevron.com/-/media/chevron/sustainability/documents/climate-change-resilience-
report.pdf.
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6. Chevron also supports well-designed climate policy. As stated in
Chevron’s comment letter for the rulemaking on the Standards, it believes that broad,
market-based, lifecycle standards are the most efficient approach to addressing
greenhouse gas (GHG) emission reductions, and should include multiple
technologies, like biofuels, hybrid technologies, and renewable natural gas. In the
transportation sector, Chevron supports technology neutral policies that cost-
effectively drive GHG emission reductions, rather than policies that artificially pick
winners and losers among various technology options to detriment of consumers and
effective climate policy.

7. EPA’s Standards significantly limit the average amount of carbon
dioxide that heavy-duty vehicle manufacturers’ fleets may emit, and, as structured,
the Standards necessarily require manufacturers to produce vehicle fleets for sale in
the United States that will use considerably less liquid fuel on average than their
existing vehicle fleets.

8. Specifically, the Standards will cause automakers to produce and sell
more vehicles (than they otherwise would) that use no liquid fuel at all. EPA itself
projects that as a result, the share of battery-powered electric vehicles, fuel-cell
electric vehicles, and plug-in hybrids will rise from 11% of new heavy-duty vehicles

in model year 2027 to 45% in model year 2032.2 These projections are the result of

2 89 Fed. Reg. at 29568.
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EPA’s “compliance pathway” modeling in which automakers “seek to minimize
costs and maximize profits.”

0. EPA compared those projections for heavy-duty vehicles to projections
under a “reference case,” representing “the U.S. without the final rule” and instead
carrying the Phase 2 rule forward indefinitely.* In the “reference case,” the share of
battery-powered electric vehicles, fuel-cell electric vehicles, and plug-in hybrids will
be only 7% of new heavy-duty vehicles in model year 2027, rising to just 20% in
model year 2032.° That 20% projection is far less than the 45% share projected under
the Standards.

10.  EPA has further recognized that its Standards “will result in significant
reductions in the consumption of petroleum.”® Specifically, EPA projects that “through
2055 these standards will result in a reduction of 135 billion gallons of diesel and gasoline
consumption.” By reducing demand for liquid transportation fuels, EPA’s Standards
will have a direct financial impact on Chevron by artificially skewing the market and

reducing the sales that Chevron, through its subsidiaries, would otherwise have

made.

3 Id. at 29562

4 Id. at 29664; see also EPA, Greenhouse Gas Emissions Standards for Heavy-Duty Vehicles: Phase
3: Regulatory Impact Analysis (RIA) 567 (Mar. 2024) (reference case includes existing state and
federal laws and regulations, including the State of California’s Advanced Clean Trucks program, as
adopted by eight states).

> 89 Fed. Reg. at 29568.

6 Id. at 29716.

7 1d. at 29735.
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11.  Chevron’s subsidiary Chevron U.S.A. Inc. operates five wholly owned
refineries in the United States and has a total crude refining capacity in the United
States of over one million barrels per day.® As EPA explains, its new Standards will
directly impact domestic refiners and “20 percent of the reduced domestic demand
[for liquid fuel] will result in reduced domestic refining.”

12.  Chevron’s subsidiary Renewable Energy Group, Inc. (CREG) also
provides liquid transportation fuels, including bio-based renewable diesel and
biodiesel, and operates multiple active biorefinieries in the United States. CREG is
currently the largest producer of biomass-based diesel by volume in the United
States — as well as a producer and supplier of many other products. Bio-based
renewable diesel and biodiesel can generally be used in a wide range of diesel
engines and are lower carbon intensity compared to petroleum diesel. Since EPA’s
Standards will result in a reduction of 135 billion gallons of diesel and gasoline
consumption and renewable fuels represent over 8% of the total diesel demand in the

United States, EPA’s standards will reduce demand for these fuels as well.'”

8 Chevron, Delivering Higher Returns: 2023 Supplement to the Annual Report 21,
https://www.chevron.com/-/media/shared-media/documents/2023-chevron-annual-report-
supplement.pdf (noting United States-Consolidated refinery capacities of 1,059,000 barrels per day
at year-end 2023).

® EPA, Greenhouse Gas Emissions Standards for Heavy-Duty Vehicles: Phase 3: Regulatory Impact
Analysis, EPA-420-R-24-006, at 753 (March 2024).

10 See Chevron, Comment Letter on Proposed Rule: Greenhouse Gas emissions Standards for Heavy-
Duty Vehicles — Phase 3 (June 15, 2023), https://www.regulations.gov/comment/EPA-HQ-OAR-
2022-0985-1552.

55a



USCA Case #24-1129  Document #2080272 Filed: 10/16/2024  Page 61 of 189

13.  These harms will be redressed by a favorable decision from this Court,
as the projected impacts on domestic marketing and refining of liquid fuels will not
occur if the Standards are invalidated.!!

14. EPA’s Standards also harm Chevron subsidiaries’ efforts to develop
creative and effective ways to meet the world’s energy needs. By forcing the shift
towards electric heavy-duty vehicles, EPA disincentivizes other lower-carbon
technologies that could help achieve the policy goal of reduced GHG emissions. These
include renewable natural gas made from dairy methane and the development of other
novel catalysts to create renewable fuels, which could be used to lower the lifecycle
carbon emissions of heavy-duty vehicles with internal combustion engines. Instead,
EPA’s new Standards disincentivize those innovations, which in Chevron’s view, will
be needed along with electric heavy-duty trucks to achieve the policy goal of reduced

GHG emissions.

1 See, e.g., 89 Fed. Reg. at 29735 (estimating a reduction in gasoline consumption of “135 billion
gallons of diesel and gasoline consumption” through 2055).

6
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15.  Chevron believes an approach that embraces all forms of technologies
and solutions 1is critical to achieving climate and air quality policy goals with
transportation options that are affordable and accessible to everyone. EPA’s
Standards are contrary to that approach and deeply flawed. Among other things,
EPA’s Standards fail to properly account for the true emissions of electric vehicles.
As Chevron noted in its comment letter, a lifecycle approach to carbon accounting
would have facilitated informed decision making throughout the value chain. Carbon
data that is consistent, reliable, and transparent across sectors, products, and firms
of all sizes can be used to understand the carbon performance associated with a good
or service at each stage of the lifecycle, from production to manufacturing to
transport.

16.  Unfortunately, EPA declined to conduct this lifecycle emissions
comparison, instead electing to force adoption of a single technology (electric
vehicles) at a rate that would require wholesale transformation of electric energy
generation and distribution infrastructure for heavy-duty vehicles on an
unprecedented, abbreviated time scale. On the other hand, a market-based
approach, allowing multiple technologies to compete, would allow battery-powered
and lower-carbon intensity fueled vehicles to attempt to achieve GHG reduction
targets in a potentially more cost-effective manner.

17.  Additionally, the EPA Standards force a single technology that does not
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appear to be feasible on EPA’s timelines. For example, electric heavy-duty
powertrains are not available in sufficient quantities or at affordable levels, nor do
they function at the same level of operability as current heavy-duty vehicles, i.e.

hauling capacity.”> They are also more expensive.'

Moreover, charging
infrastructure for electric heavy duty vehicles is woefully inadequate to meet the

need imposed by the Standards.!*

18.  As a result, the EPA Standards will also harm Chevron, through its
subsidiaries, as purchasers of heavy-duty vehicles by forcing them to purchase costly
electric heavy-duty vehicles with powertrain limitations that they would not
otherwise purchase, and/or to pay more for non-electric heavy-duty vehicles to the

extent they remain available.!®> This harm will be redressed by a favorable decision

12 See, e.g., Chevron, Comment Letter on Proposed Rule: Greenhouse Gas emissions Standards for
Heavy-Duty Vehicles — Phase 3 (June 15, 2023), https://www.regulations.gov/comment/EPA-HQ-
OAR-2022-0985-1552.

13 Id. (noting that a new Class 8 diesel truck tractor costs between $135-150,000 and a new Class 8
battery electric vehicle can be as much as $450,000).

14 See American Petroleum Institute, Comment Letter on Proposed Rule: Greenhouse Gas emissions
Standards for Heavy-Duty Vehicles — Phase 3 (June 16, 2023),
https://www.regulations.gov/comment/EPA-HQ-OAR-2022-0985-1617; see also, e.g., Charging
Infrastructure Challenges for the U.S. Electric Vehicle Fleet, American Transportation Research
Institute, December 2022.

15 American Petroleum Institute, Comment Letter on Proposed Rule: Greenhouse Gas emissions
Standards for Heavy-Duty Vehicles — Phase 3 (June 16, 2023),
https://www.regulations.gov/comment/EPA-HQ-OAR-2022-0985-1617; see also, e.g, EPA,
Proposed Determination on the Appropriateness of the Model Year 2022-25 Light-Duty Vehicle
Greenhouse Gas FEmissions Standards under the Midterm Evaluation, at A-63, https:/
19january2017snapshot.epa.gov/sites/production/files/2016-11/documents/420r16020.pdf (“[1]f the
only compliance path available to automakers involves more use of PEVs than markets would
normally support (in the absence of government incentives), then . .. [aJutomakers may . .. cross-
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from this Court, as these projected impacts on Chevron subsidiaries’ purchases of

heavy-duty vehicles will not occur if the Standards are invalidated.

Dated: __10/08/24 .

John Martini

subsidize sales as they have long been able to do to meet fleet average standards; in this case using
higher prices on conventional vehicles to support lower prices on PEVs, to increase sales of PEVs
relative to gasoline vehicles beyond levels that markets would support in the absence of the

standards.”).
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