
23-1147

IN THE UNITED STATES COURT OF APPEALS DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

THE 200 FOR HOMEOWNERSHIP, ) 
THE 60 PLUS ASSOCIATION, ) 
ORANGE COUNTY WATER DISTRICT, ) 
and MESA WATER DISTRICT ) 

Petitioners, 

V. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. ___ _ 

PETITION FOR REVIEW 

Pursuant to Section 307(b )(I) of the Clean Air Act, 42 U .S.C. § 7607(b )(I), Section 702 

of the Administrative Procedure Act, 5 U.S.C. § 702, Rule I 5(a) of the Federal Rules of Appellate 

Procedure, Rule I 5(a) of the D.C. Circuit Rules, and the U.S. Constitution, Petitioners The 200 for 

Homeownership, The 60 Plus Association, Orange County Water District, and Mesa Water District 

(collectively, "Petitioners") hereby petition this Court for review of the final agency action of the 

Administrator of the United States Environmental Protection Agency C'EPA"), entitled California 

Stale Motor Vehicle and Engine Pollution Control Standards; Heavy-Duty Vehicle and Engine 

Emission Warranty and Maintenance Provisions; Advanced Clean Trucks; Zero Emission Airport 

Shuflle; Zero-Emission Power Train Cert(fication; Waiver of Preemption; Notice of Decision, 

published in the Federal Register at 88 Fed. Reg. 20,688 (Apr. 6, 2023) ("Waiver Grant"). This 

final agency action purports to grant a waiver of preemption to California (and, by extension, six 

other states that have opted to copy California's regulations) to impose its own greenhouse gas 
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emissions standards for new medium and heavy duty trucks and imposes zero- and near-zero­

emissions vehicle sales mandates. A copy of this Notice of Decision is attached as Exhibit A to 

this Petition. This Court has jurisdiction, and venue is proper under 42 U.S.C. § 7607(b )(I). 

Jennifer L. Hernandez 
Holland & Knight LLP 
400 South Hope Street, 8th Floor 
Los Angeles, California 90071 
jenni fe r.hernandez@hklaw.com 

Brian C. Bunger 
Holland & Knight LLP 
560 Mission Street, Suite 1900 
San Francisco, California 94105 
brian.bunger@hklaw.com 

Date: June 5, 2023 
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Respectfully submitted, 

HOLLAND & KNIGHT LLP 

Rafe Petersen (Bar ID Number: 465542) 
Counsel of Record 
800 17th Street NW, #1100 
Washington, D.C. 20006 
(202) 419-2481 
rafe.petersen@hklaw.com 

Attorneys for Petitioners 
The 200 For Homeownership 
The 60 Plus Association 
Orange County Water District 
Mesa Water District 
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CERTIFICATE OF SERVICE 

I hereby certify that on June 5, 2023, a copy of the foregoing petition for review has been served 
by United States first-class mail upon each of the following: 

Hon. Michael S. Regan 
Office of the Administrator ( 110 I A) 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, D.C. 20460 

Hon. Merrick Garland 
Attorney General of the United States 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, D.C. 20530 

Jeffrey Prieto 
Office of the General Counsel (231 0A) 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, D.C. 20460 

El izabeth Prelogar 
Solicitor General 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, D.C. 20530-0001 

#221617315_vl 

HOLLAND & KNIGHT LLP 
Rafe Petersen 
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EXHIBIT A 
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ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA-HQ-OAA-2022-0330, EPA-HQ-OAR-
2022-0331 ; FRL- 9900-02- OAR] 

California State Motor Vehicle and 
Engine Pollution Control Standards; 
Heavy-Duty Vehicle and Engine 
Emission Warranty and Maintenance 
Provisions; Advanced Clean Trucks; 
Zero Emission Airport Shuttle; Zero­
Emission Power Train Certification; 
Waiver of Preemption; Notice of 
Decision 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice of decision. 

SUMMARY: The Environmenta l Protection 
Agency (EPA) is grunting the California 
A ir Resources Board's (CARB's) requests 
for waivers of Clean Air Act (CAA) 
preemption for t he follow ing California 
regulations: the Heavy-Duty Vehicle and 
Engine Emission Warranty Regulations 
and Main tenance Provisions, the 
Advanced Clean Trucks Regulation, t he 
Zero Emission A irport Shuttle 
Regulation. and the Zero-Emission 
Power Train Certification Regulation. 
EPA is issuing these decisions under the 
authority of CAA section 209. 

DATES: Petitions for review m ust be filed 
by June 5, 2023. 

ADDRESSES: EPA has established dockets 
for these requests under Docket ID EPA­
HQ-OAR-2022-0330 and EPA-HQ­
OAR-2022-0331. All documents relied 
upon in making these decisions, 
including those submitted to EPA by 
CARB, are contained in the public 
dockets. Publicly available d ocket 
materials arc available electronically 
through 1vw1v.regulations.gov. After 
opening the 1v1vw.regulations.gov 
website, enter EPA- HQ-OAR-2022-
0330 or EPA-HQ- OAR-2022-0331 in 
the " Enter Keyword or ID" fill-in box to 
view documents in t he record. A lthough 
a part of the official docket, Confidential 
Business Informat ion (CBI) or other 
information whose disclosure is 
restricted by s ta tu te is not included in 
the public doc kets. EPA's O ffice of 
Transportation and Air Quali ty (OTAQJ 
maintains a web page that contains 
general information on its review of 
California waiver a nd authorization 
requests. Included on that page are links 
to prior waiver and authorization 
Federal Register notices, some of which 
arc cited in this not ice; the page can be 
accessed at https:!hV1V1v.epa.govlslate-
a nd-loca It ra 11 sport at ion/vehicle-
em issionsca I if orn ia-1 va i vers•a 11 d­
authorizations. 

FOR FURTHER INFORMATION CONTACT: 
David Dickinson, Office o f 
Transportation and A ir Quality, U.S . 
Environmental Protection Agency, 1200 
Pennsylvania Ave NW. T elephone: (202) 
343- 9256. Email: Dickinson.David@ 
epa.gov; or Kayla S teinberg, O ffice of 
Tran5portation and A ir Quali ty, U.S . 
Environmen tal Protection Agency, 1200 
Pennsylvania Ave. NW. Telephone: 
(202) 564-7658. Email: 
Steinberg.Kayla@cpa.gov. 
SUPPLEMENTARY INFORMATION: 
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I. Executive Summary 
T oday, as Administrator o f the EPA, 

1 am gran ting two separate requests for 
waivers of Clean A ir Act (CAA) 
preemption regarding four Californ ia 
A ir Resources Board (CARB) regulat ions 
for heavy-duty ("HD") onroad vehicles 
and engines. CARB made these req uests 
in two sepa rate letters to EPA in October 
2021 and December 2021, as described 
below. EPA is not taking act io n o n 
CARB's Ja n uary 2022 request 
concerning CARB's Omnibus Low NOx 
regulation.1 EPA will announr.e its 
decision regarding the O mnib us Low 
NOx Regulation waiver request in the 
future, by sepanite notice in the Federal 
Register. 

F irst, by letter dated October 22, 2021 , 
CARB notified EPA that it had finalized 
amendments to its emission standards 
and associated test procedures for 
heavy-duty diesel veh icles and 
cngincs.2 T hese "2018 HD Warranty 
Amendments," adopted by the CARB 
Board on June 28, 2018, extend the 
emissions warranty periods for 2022 
and subsequent model year onroad 
heavy-duty d iesel engines and for 2022 
and subsequent model year diesel 
vehicles w ith a gross vehicle weight 
rating exceeding 14,000 pounds 
powered by such engines.3 In its le tter 
to the Admin istrator, CARB requested 
that EPA determine the 2018 HD 
Warranty Amendments to be within the 

1 Omnibus Low NOx Waiver Rt>c1ucst. Docket No. 
El'A-HQ-Oi\R-2022-0332-0012: Onrnibus Low 
NOx Waiver Support Document, Docket No. EPA­
HQ-OAR-2022-0JJ2-000Q. 

2 2016 IID Warranty Amenrlments Waiver 
Request. Docket No. EPA- IIQ--OAR- 2022-0330-
0007; 2018 HD Warranty Amcnrlmcnts Waiver 
Support Document. Docket No. EPA-HQ-OAR-
2022-0JJIHJ004. 

3 The 2018 J!D Warranty Amendments are 
comprised of amendments to title 13. California 
Code of Regulations. sections 1956.8, 2035. 2036, 
and 2040. 
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scope of a waiver the Administrator 
previously granted for California's 
emission standards and associated test 
procedures for 2007 and subsequent 
model year heavy-duty diesel vehicles 
and engines or, alternatively, that EPA 
grant California a new waiver of 
preemption for the amendments. By 
today's decision EPA finds that 2018 HD 
Warranty Amendments meet the criteria 
for a new waiver under section 209(b) 
of the Clean Air Act (CAA). 42 U.S.C. 
7543(b). 

Second, CARB's December 20, 2021, 
letter to the Admin istrator notified EPA 
that the CARB Board had finalized 
Advanced Clean Trucks (ACT), Zero 
Emission Airport Shuttle Bus (ZEAS), 
and Zero Emission Powerlrain (ZEP) 
Certification Rcgulations.4 The ACT 
Regulation, adopted by the CARB Board 
on January 26, 2021, requires that 
manufacturers produce and sell 
increasing percentages of medium- and 
heavy-duty zero-emission vehicles 
(ZEVs) and near zero-emission vehicles 
(NZEVs) in California. These quantities 
of vehicles arc based on increasingly 
higher percentages of manufacturers' 
annual sales of onroad heavy-duty 
vehicles, beginning in the 2024 model 
year. The ZEAS Regulation, adopted by 
the CARB Board on June 27, 2019. 
establishes steadily increasing zero­
emission airport shuttle fleet 
composition requirements for airport 
shuttle fleet owners who service the 
thirteen largest California airports. The 
ZEP Certification Regulation, adopted 
by the CARB Board on June 27, 2019, 
establishes certification requirements 
and optional emission standards for 
2021 and subsequent model year 
medium- and heavy-duty ZEVs and the 
zero-emission powcrlrains installed in 
such vehicles.• CARB requested that 
EPA grant a new waiver for each of 
these regulations. By today's decision 
EPA finds that each of these three 
regulations meets the criteria for a new 
waiver under section 209(b). 

The legal framework for these 
decisions stems from the waiver 
provision first adopted by Congress in 
1967, and later amended in 1977 (and 
amended again, as explained below, in 
1990 when preemption of nonroad 

• ACl'/ZEASIZEP Waiver Rcqnesl, Docket No. 
El'A-1-JQ-Oi\R-2022--033 1--000-l; ACTIZEAS/ZEP 
Waiver Support Document. Docket No. EPA- I-IQ­
OAR- 2022-0331--0003. 

5 Tho i\CT Regulation is nl title 13, O,lifomia 
Codo of Rcgnlution . sections 1063. and 1963.1 
through 1%3.5. Tho 7.EAS Rcgulalion is al tillc 17, 
California Code of Regnlalion, sections 05600.1 , 
95690.2, 95600.:l. 95690.4, 95690.5, 95690.6. 
95690.7, and 95690.8. Tho ZEP Certification 
Rcgnlation is al lilte 13, Califomia Codo of 
Regulation, sections section 1956.8 and lille 17. 
section 95663. 

engine and vehicle emissions standards 
was addressed). In sections 209(a) and 
209(b) of the Clean Air Act, Congress 
established that there would be only 
two programs for control of emissions 
from new motor vehicles-EPA 
emission standards adopted under the 
Clean Air Act, and California emission 
standards adopted under state law. 
Congress accomplished this by 
preempting ult State and local 
governments from adopting or 
attempting to enforce emission 
standards for new motor vehicles, while 
at the same time providing that 
California could receive a waiver of 
preemption for its emission standards 
and accompanying enforcement 
procedures. Other states can only adopt 
standards that arc identical to 
California's standards. This statutory 
scheme struck an important balance that 
protected manufacturers from multiple 
and different state emission standards, 
while preserving California's pivotal 
role as a laboratory for innovation in the 
control of emissions from new motor 
vehicles. Congress recognized that 
California could serve as a pioneer and 
a laboratory for the nation in setting 
new motor vehicle emission standards 
and the development of new emission 
control technologies. 

Further, Congress intentionally 
structured this waiver provision to 
restrict and limit EPA's ability to deny 
a waiver. The provision was designed to 
ensure California's broad discretion to 
determine the best means to protect the 
health and welfare of its citizens. 
Section 209(b) specifics that EPA must 
grnnt California a waiver if California 
determines that its standards arc, in the 
aggregate, at least as protective of the 
public health and welfare as applicable 
Federal standards. EPA may deny a 
waiver only if it makes at least one of 
three findings specified under the Clean 
Air Act. The findings that permit EPA 
to deny a waiver (also referred to as the 
three waiver prongs) arc: first, a finding 
that California's determination that its 
standards arc, in the aggregate, at least 
as protective as upplicablc Federal 
standards is arbitrary and capricious 
(section 209(b)(1)(A), or the first waiver 
prong); second, a finding that California 
has no need for such standards to meet 
compelling and extraordinary 
conditions (section 209(b)(1)(B). or the 
second waiver prong); or third, a finding 
that California's standards and 
accompanying enforcement procedures 
are inconsistent w ith section 202(a) of 
the Clean Air Act (section 209(b)(1 )(C), 
or the third waiver prong). 

Therefore, EPA's role upon receiving 
a request for waiver of preemption from 
California is narrow and limited to 

determining whether it is appropriate to 
make any of the three findings specified 
by the Clean Air Act. If the Agency 
cannot make at least one of the three 
findings, then the waiver must be 
granted.6 The courts have emphasized 
the narrowness ofEPA's review. In 
MEMA ll the Court of Appeals for the 
District of Columbia Circuit stated that 
"[S)cction 209(b) sets forth the only 
waiver standards with which California 
must comply." 7 EPA and the Court of 
Appeals for the District of Columbia 
Circuit have consistently interpreted 
section 209(b) as placing the burden on 
the opponents of a waiver to 
demonstrate that one of the criteria for 
a denial has been mct.6 

If California acts to amend a 
previously waived standard or 
accompanying enforcement procedure, 
the amendment may be considered 
within the scope of a previously granted 
waiver provided that it docs not 
undermine California's determination 
that its standards in the aggregate arc as 
protective of public health and welfare 
as applicable Federal standards, docs 
not affect the regulation's consistency 
with section 202(a) of the Clean Air Act, 
and raises no new issues affecting EPA's 
previous waiver decisions.9 

In 1990, Congress also established 
that there would be only two programs 
for control of emissions from most 
nonroad vehicles and engines-EPA 
emission s tandards adopted under the 
Clean Air Act, and California emission 
standards adopted under state law. 

In section 209(c)(1) of the Act, 
Congress preempted all states, or 
political subdivisions thereof, from 
adopting or attempting to enforce any 
standard or other requirement relating 
to the control of emissions for certain 
typos of new nonroad engines or 
vchiclcs.1° For all other nonroad 
engines. states, with the exception of 
California, ore generally preempted from 
adopting and enforcing standards and 

0 Motor nnd Equipment J,.,fanufacturcrs' 
Associatio11 v. EPA (,WEMA II/, 142 F.3d 440. 462-
63 (D.C. Cir. 1!198). 

' Id. ("If EPA concludes that Catiforuia's 
slandards pass this tcsl. ii is obligated to approve 
California's waiver nppticalion."). 

"Motor a11d Equipme11t Manufacturers' 
Association v. EPA (ME/\ft\ I/. 627 F.2d 1005, 1121 
(D.C. Cir. 1070). 

" 45 FR 54130 (t\ug. 14. 1980); 46 FR 36742 (July 
15. 1981); 75 FR 44948. 444951 [July 30. 2010). 

tu Stales arc expressly prccmplod from adopting 
or ntlernpting lo enforce any slnndnrd or other 
roq11ireme111 relating lo the control of emissions 
from new 11011road e11gines which are used in 
construction cquipmcul or vehicles or used in form 
cquipmcnl or vehicles. and which arc smaller than 
175 horsepower. Such express preemption under 
section 20!J(c)(l) of the i\cl also applies to now 
locomolives or new engines used in locomotives. 
Ct\t\ section 209(0)(1). 42 U.S.C. 7543(c)(l)[i\). 
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other requirements relating to the 
control of emissions.11 

On June 13, 2022, EPA issued three 
notit:es of opportunity for hearing and 
comment for the California regulations 
at issue here: the first notice covered the 
Heavy-Duty Vehicle and Engine 
Emission Warrnnty and Maintenance 
Provisions; the second notice covered 
the Advanced Clean Trucks Regulation, 
the Zero Emission Airport Shuttle 
Regulat ion, and the Zero-Emission 
Power Train Certification Regulat ion; 
and the third notice covered the 
"Omnibus" Low NOx Regulation.12 EPA 
is only taking action on the first two 
notices in this decision. 

As part ofEPA's public comment 
process for CARB's waiver requests, we 
have received comments from several 
states and organizations representing 
states, health and environmental 
organizations, industry, and other 
stakeholders. The vast majority of 
comments EPA received supported 
granting the waiver requests. 
Commenters generally supporting the 
waiver requests included CARB,1 3 

environmental and public health 
organizations, 1•1 state and local 

11 Section 20!J(o)(2)(A} requires lho Admiuislralor 
lo authorize C.11ifornia lo adopt and enforce 
standards and other rnquircrnenls relating lo tho 
control of emissions from such vehicles or engines 
under criteria similar to section 20!J(h) for new 
motor vehicles and engines. Considering the nearly 
identical language in both sections 20!J(b) a11d 
20!J(o)(2l(A). EPA has reviewed California's requests 
for authorization of nonroarl vehicle or engine 
standards under section 200(0)(2)(,\) using tho same 
principles that ii has historically applied in 
reviewing requests for waivers of preemption for 
new rnolor vehicle or new motor vchiclo onginc 
stnnrlarrls under section 209(b).This menns that 
Ci\RB's 11011road standards must be consistent with 
the technological feasibility requirements of seclio11 
202[a)(2). Sec 80 rn 76169. 76170 (Dec.9.2015). 
See Ellgitie Mfrs. Ass'n v. EPA. 88 F.Jd 1075, 1087 
(D.C. Cir. 1996) (" ... EPA was wilhiu the bounds 
of permissible construction in analogizing section 
209[e) on nonroad sources to section 20!J(a) 011 
motor vehicles."). This historical approach lo 
nonrond aulhori:r .... 11ions is not being revisiled here. 

"87 FR 357G0 (funo lJ, 2022): 87 FR 35765 (June 
13. 2022): and 87 FR 35768 [Juno 13. 2022). 

"CARB Initial 2018 HD 1Varra11ty i\111e11dmenls 
Comments. Docket No. EPA-HQ-OAR-2022-0330-
0063: CARil initial AC!' Comments. Docket No. 
EPr\-llQ-OAR- 2022-0331- 0127: CARll 
Supplemental Comments. Docket Nos. EPi\-HQ­
OAR-2022-0330-0072. EPA-HQ-Oi\R- 2022-
0331-0133. 

1• Environmental and l'ublic Health 
Organizations. Docket Nos. EPi\-HQ-O/\R-2022-
0330-0066. EPA-HQ-Oi\R- 2022-0331-0099: 
I leallh and l'v1edical Organizations. Docket No. 
El'A- HQ-OAR-2022-0331-0057. 

governments,15 states' organizations,16 

members ofCongress,17 and some auto 
manufacturers.18 Commenters generally 
opposing the waiver requests included 
the Truck and Engine Manufacturnrs 
Association (EMA),19 the National 
Automobile Dealers Association 
(NADA),20 the American Fuel & 
Petrochemical Manufacturers (AFPM),2 1 

the American Trucking Associations 
(ATA),22 the Western States Petroleum 
Associat ion,23 and the Texas Public 
Policy Foundation.24 EPA has 
considered all comments including 
those submitted after the close of the 
comment period. After an evaluation of 

" See. e.g., Stale of California et al. Docket No. 
EPA-HQ-OAR- 2022-0331-0092 (i11cluding 
comments sulJ1nilled ou behalf of the Stales of 
California. Colorado, Connecticut. Delaware. 
Hawaii, Illinois. Maryland. Minnesota, New Jersey. 
New York. Oregon, Rhode Island. Vermont. 
Washington. Wisconsin, the Commonwealth of 
Massachusells, the District of Columbia, and the 
City of New York): New York State Department of 
Environmental Conservation (NYSDEC), Docket 
Nos. EPA-HQ-OAR-2022-0330-0061, EPA-HQ­
OAR-2022--0331-0103: Maino Doparlmonl of 
Environmental Protection (Maino). Docket Nos. 
EPA-HQ-OAR-2022-0330-0034. El'A-HQ-OAR-
2022-0331-0074: Colorado Energy Office 
(Colorado). Dockel No. El'A-HQ-Oi\R-2022- 0331-
0034: Washington State Department of Ecology 
(Washington). Docket Nos. EPi\- llQ-Oi\R- 2022-
0330-0056. EPA-HQ-OAR-2022-0331-0079: 
South Coast Air Quality Mnuagcment District 
(SCAQMD). Docket No. EPi\-HQ-OAR-2022-
0331-0075; San Joaquin Valley Unifi ed Air 
Pollution Control District (SJVUJ\PCD). Docket Nos. 
EPA-HQ-OAR-2022-0330-0055. F.l'J\-HQ-OAR-
2022- 0331--0106. 

' " See, e.g .• Northeast Stales for Coordinated Air 
Use Manngcmcnt (NESC,\UM). Docket Nos. EPJ\­
HQ-OJ\R-2022-0330-0017. EPA-HQ-Ot\R-2022-
0330-0053. EPt\-HQ-OAR- 2022- 0330-0074, EPA­
I IQ-OAR- 2022-0331-0104, EPA-HQ-OAR-2022-
033 t-<ll 35, : National i\ssocialion of Clean Air 
Agencies (NACAA). Docket Nos. EPA-HQ-OAR-
2022-0330-0035, EPA- l lQ-OAR- 2022-0330-0019. 
El'1\-HQ-Oi\R-2022-0331-00&7. EPA-HQ-OAR-
2022-0331-0029: 01.0110 Transport Commission 
(OTC). Docket Nos. EPA-HQ-OJ\R- 2022--0330-
0062, EPA-HQ-Ot\R-2022-0330-0021. EPA-HQ­
OAR-2022-0330-0075. EPJ\-HQ-OAR-2022-
0331-0105, El'A-HQ-OAR-2022-0331-0033, EPA­
HQ-OAR-2022-0331-0136. 

11 Padilla ot al. Docket Nos. EP1\-HQ-OAR-
2022-0330-0025. EP,\-HQ-Oi\R-2022-0331-0038. 

18Tcsla. Docket No. EPA-IIQ-OAR-2022-0330-
0038, EPA-HQ-OAR- 2022-0331- 00&0: Riviau, 
Docket No. EPA- HQ-OAR-2022-0331-0066. 

'" EMA Testimony, Docket Nos. EPA-HQ-Oi\R-
2022--0330--0016, El'A-HQ-OAR-2022-0331-0026; 
EM/\ Initial Commonls, Docket Nos. El'A-HQ­
OAR- 2022-0330-0032, EPA-HQ-OAR-2022-
0331- 0071: EMA Supplemonlal Comments. Docket 
Nos. EPA-HQ-OAR-2022-0330-0071. EPA-IIQ­
OAR-2022-0331-0132, 

'"NADA. Docket Nos. EPA-HQ-OAR-2022-
0330-0050, EPA-HQ-OAR-2022-0331-0090. 

"AFPM. Docket No. EPA-HQ-OAR-2022-0331-
0088. 

22 AT1\, Docket No. EPA- IIQ-OAR- 2022- 0331-
00!Jt. 

" Western Stales Petroleum Association. Docket 
No. EPA-HQ-OAR-2022-0331-0I0!J. 

"Toxas Public Policy Fo1111datio11. Docket No. 
EPA-HQ-OAR-2022-0330-0036, EPA-I IQ-OAR-
2022-0331-0059. 

the record and comments, I have 
determined that the waiver opponents 
have not met their burden of proof in 
order for EPA to deny either of the two 
CARB waiver requesis under any of the 
three waiver prongs set forth in section 
209(6)(1). As such, EPA is granting 
CARB's two waiver requests.2s 

JI. Background 

A. EPA 's Consideration of CARB's 
Request 

On June 1:3, 2022, EPA announced the 
opportunity for hearing and comment 
on CARB's waiver requests in three 
Federal Register notices (FR Notices).26 

EPA held one public hearing on June 29 
and June 30, 2022, covering all three FR 
Notices.27 As noted above, EPA's 
decision here pertains only to the 2018 
HD Warranty Amendments, the ACT 
Regulation. the ZEAS Regulation, und 
the ZEP Certification Regulat ion. EPA 
has considered all comments submitted 
pertaining to these regulations, 
including those submitted after the 
close of the comment period.20 

1. 2018 HD Warranty Amendments 

EPA's June 2022 FR Notice on CARB's 
waiver request regarding the 2018 HD 
\<Varranty Amendments asked for 
comment on several matters. Since 
CARB had submitted a within-the-scope 
request, EPA first invited comment on 
whether those amendments meet the 
criteria for EPA to confirm that they arc 

is In deciding to grant these waiver requests, EPA 
is relying on its legal interpretation of the statute 
as explained in this notice. In each case, EPA 
believes that its interpretation conslilutcs the best 
inlerprelalion of the slatulc. applying traditional 
principles of statutory interpretation. Further. lo the 
extent there is any genuine ambiguity within the 
slalule relater! to these interpretations . EPA believes 
ii has reasonably resolved such amuiguity. Sec 
Che1nm U.S.A .. Inc. v. NRDC. 467 U.S. 837,866 
(1984) (deference is owed to reasonable agency 
resolutions of statutory nmbigu ily). 

2087 FR 35760 [June 13. 2022): 87 FR 35765 [Juno 
13. 2022): a11d 87 FR 35768 (Juno 13, 2022). 

27 t\ transcript for each day of tho hearing (June 
29th and 30tl,. 2022) can be found in each docket. 
June 29th Hearing Transcript. Docket Nos. EPA­
IIQ-OAR- 2022- 0330-0028 and EPA-HQ-Oi\R-
2022-0331--0045. June 30th Hearing T ranscript. 
Docket Nos. EPA-HQ-OAR-2022-0330-0029 and 
EPA-HQ-OAR-2022- 0331- 0044. 

26 EMA Supplemental Comments, Docket Nos. 
EPA-HQ-OAR- 2022-0330-0071. EPA- HQ-OAR-
2022-033 1-0132: CARil Supplemental Comments. 
Docket Nos. EPA-HQ-OAR-2022-0330-0072. 
EPA-HQ-OAR- 2022- 0331-0133: Mass Comment 
Campaign sponsored by Union of Concerned 
Scientists. Docket Nos. EPt\-HQ-Ot\R-2022-0330-
0073, El'A-HQ-OAR-2022-0331-0134: NESCA UM. 
Docket Nos. EPA-HQ-OAR- 2022-0330-0074, 
EPA- HQ-OAR- 2022-0331- 0135: OTC. Docket Nos. 
EPA- HQ-Ot\R-2022-0330-0075. EPA-I IQ-OAR-
2022--0331- 0136; Mid-Atlantic/ Northeast Visibility 
Union (MANEVU). Dockel Nos. EPt\-HQ-OAR-
2022-0330-0076, EPA-HQ-OAR-2022- 0330-0077. 
EPA-I IQ-OAR- 2022--0331- 0138. EPA- HQ-OAR-
2022-0331-0137. 
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within the scope of prior waivers. 
Specifically, we requested comment on 
whether California's 2018 HD Warranty 
Amendments: (1) Undermine 
California's previous determination that 
its standards, in the aggregate, arc at 
least as protective of public health and 
welfare as comparable Federal 
standards, (2) affect the consistency of 
California's requirements with section 
2O2(a) of the Act, and (3) raise any other 
"new issue" affecting EPA's previous 
waiver or authorization 
dctcrminations.20 

EPA also solicited comment on 
whether it should grant a new waiver 
for the 2018 HD Warranty Amendments 
in the event that EPA cannot confirm 
that some or al I of those amendments 
were within the scope of previous 
waivers. We therefore asked 
commentcrs to consider the three 
prongs for the denial of a waiver reques t 
under section 2O9(b)(1) of the CAA: 
whether (A) California's determination 
that its motor vehicle emission 
standards ure, in the aggregate, at least 
as protective of public health and 
welfare as applicable Federal standards 
is arbitrary and capricious, (13) 
California docs not need such standards 
to meet compelling and extraordinary 
conditions, and (CJ California's 
standards and accompanying 
enforcement procedures are inconsistent 
with section 2O2(a) of the Clean Air 
Act.30 

Regarding section 2O9(b)(l)'s second 
prong, EPA must grant a waiver request 
unless the Agency finds that California 
"docs not need such State standards to 
meet compelling and extraordinary 
conditions." EPA has interpreted the 
phrase "necdlsl such State standards to 
meet compelling and extraordinary 
conditions" to mean that California 
needs a separate motor vehicle program 
as a whole in order to address 
compelling and extraordinary 
conditions in California (also known as 
the "traditional" interpretation). EPA 
noted its intention to use the traditional 
interpretation and sought comment on 
whether California needs the 20113 HD 
Warranty Amendments under section 
2O9(b)(1)(B).J1 

With regard to section 2O9(b)(1 )'s 
third prong, EPA has historically 
considered consistency with section 
2O2(a) to require that California's 
standards arc technologically feasible 
within the lead time provided, giving 
due consideration to costs, and that 
California and applicable Federal test 
procedures arc consistent. EPA 

2u37 FR al 357tl2. 

'" ld. 
" l</. al 357()2-{;3. 

requested comment on what provisions 
from section 2O2(a) apply to California 
due to the reference to section 2O2(a) in 
section 2O9(b)(1)(C). EPA invited 
comment on how such provisions, to 
the extent they may apply to California's 
s tandards or enforcement procedures, 
should be considered in the context of 
EPA's evaluation ofCARB's waiver 
request under the third prong.J2 

2. ACT, ZEAS, and ZEP Certification 
Regulations 

EPA's June 2022 FR Notice on CARB's 
waiver request regarding the Advanced 
Clean Truck Regulation (ACT), the Zero 
Emission Airport Shuttle (ZEAS) 
Regulation, and the Zero-Emission 
Power Train (ZEP) Certification 
Regulation usked for comment on 
several nwttcrs. We requested comment 
on all aspects of a full waiver analysis 
applicable to cuch of the three 
regulat ions. Therefore, we asked 
commcntcrs to consider the three 
waiver prongs under section 2O9(b)(1) of 
the CAA. EPA also noted its intention 
to use the traditional interpretation of 
section 2O9(bl(ll(B) and sought 
comment on whether California needs 
the ACT, ZEAS, and ZEP Certification 
Regulations, as well what provisions 
under section 2O2(a) should apply (and 
how such provisions should be 
evaluated) under section 2O9(h)(1)(C), 
which requires consistency with section 
202(a).3J 

B. Principles Governing this Review 

The CAA has been a paradigmatic 
example of cooperative federalism, 
under which "States and the Federal 
Government !are! partners in the 
struggle against air pollution." 3 4 In Title 
II, Congress authorized EPA to 
promulgate emission standards for 
mobile sources und generally preempted 
states from adopting their own 
standards.J5 At the same time, Congress 
created an important exception for the 
State of California. 

1. Scope of Preemption and Waiver 
Criteria Under the Clean Air Act 

The legal framework that governs 
today's decisions stems from the waiver 

" id. 
» 37 FR 3576!!, 35770 (Juno 13. 2022). 
3 4 General iWotors Corp. v. United States. 496 U.S. 

530. 532 (1990). 
35 "Tho regulatory difforcnco I be tween Titles I 

nnd II) is explained in part by tho difficulty of 
subjecting motor vehicles. which readily move 
ncross stale boundaries. lo control by individual 
s1a1cs." Engine Mfrs. Ass'n v. EPA. 88 F.3d 1075. 
107!1 [D.C. Cir. 19%). Congress also assorted federal 
control in this area to avoid "the specter of an 
anarchic patchwork of fede ral and stale regulatory 
programs" ualionwido. See MEMA I. 627 F.2d 1095. 
1109 (D.C. Cir. 1979). 

provision first adopted by Congress in 
1967 and its subsequent amendments.J6 

In title II of the CAA, Congress 
established only two programs for 
control of emissions from new motor 
vehicles-EPA emission standards 
adopted under the CAA and California 
emission standards adopted under its 
state law.J7 Congress accomplished this 
by preempting all state and local 
governments from adopting or enforcing 
emission standards for new motor 
vehicles, while at the same time 
providing that California could receive 
a waiver of preemption for its emission 
standards and enforcement procedures 
in keeping with its prior experience 
regulating motor vehicles, its role as a 
laboratory for innovation in emission 
reduction technologies for vehicles, and 
its serious air quality problems. This 
framework struck an important balanr.c 
that protected manufacturers from 
multiple and different state emission 
standards and preserved a pivotal role 
for California in the advancement of 
control of emissions from new motor 
vehicles. Recognizing both the harsh 
reality of California's a ir pollution and 
California's ability to serve as a pioneer 
and a laboratory for the nation in setting 
new motor vehicle emission standards 
and developing control technology, 
Congress intentionally structured this 
waiver provision to restrict and limit 
EPA's ability to deny a waiver to ensure 
that California had broad discretion in 
selecting the best means to protect the 
health and welfare of its citizens.J8 

Accordingly, section 2O9(a) preempts 
states or political subdivisions from 
adopting or attempting to enforce any 
standard relat ing to the control of 
emissions from new motor vehicles or 
new motor vehicle engines.Jo Under the 

'" Cer1trol Volley Chrysler-Jeep. lr1c. v. Goldstene. 
529 I'. Supp. 2d 1151. 1174 ('"Tho wa ive r provi sion 
of tho Clean Air Ac l recognizes thnl California has 
exercised its police powe r lo regulate pollution 
omissions from motor vehicles since beforo J\1arch 
30. 1%6; a elate that prorlates ... the Clean Air 
Act."). 

"' Motor vehicles aro " eilhor 'ferloral cars· 
d esigned lo moot Lho El'A's standards or "Ca lifornia 
cars' des igne d lo moot California's standards."" 
Engine Mfrs. i\ss'n v. EPA. 88 F.3d 1075, 1079-80. 
1088 (D.C. Cir. 1996) ("Rather than be ing faced with 
51 different standards. a s they had feared. or with 
only one. as they had sought. nmnufoclurcrs must 
cope with lwo rcgulalory sta ndards ."). 

'" See. e.g., S. Re p. No. 403, 90th Cong .. l sl Sess. 
33 ( 1967) (The wa iver of preemplion is for 
Cnlifornia's ··unique problems and pioneering 
elTorls. "): 113 Cong. Rec. 309 50, 32478 ("(T lhe Stale 
will act as a testing agcnl for various lypes of 
controls and lhc counlry a s a whole will be lhe 
beneficia ry of I his researc h.") (Slalemenl of Sen. 
Murphy ): MEMi\ I. G27 F.2rl 1095. 1111 (D.C. Cir. 
1979). 

3042 U.S.C. 7543(n)-(n) Proh ihilion No Slale or 
any polilical subdivis ion the reof shall adopt or 
allempl lo e nforce any slandard rclaling lo the 

Conti rl11ed 
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terms of section 209(b)(1), after notice 
and opportunity for public hearing, EPA 
must waive the application of section 
209(a) to California unless the 
Administrator finds that at least one of 
three criteria to deny a waiver in section 
209(b)(1)(A)-(C) has been met.40 EPA 
may thus deny a waiver, in the context 
of the Agency's adjudicatory review, 
onlv if it makes nt lcnst one of these 
three factual findings (associated with 
the three waiver criteria) based on 
evidence in the record, including 
arguments that opponents of the waiver 
have provided. 

The 1970 CAA Amendments 
strengthened EPA's authority to regulate 
vehicular "emission ls] of any air 
pollutnnt," while reaffirming the 
corresponding breadth of California's 
ability to regulate those emissions (by 
amending CAA section 202 and 
rccodifying the waiver provision as 
section 209(b), respcctivcly):11 Congress 

contro1 of e missions from new motor vehicles or 
new motor vehicle engines subject to this part. No 
State shall re<juire certification. inspection. o r nny 
olher approval relaling to the conlrol of emissions 
from anv new motor vehicle or new motor vehicle 
e ngine As conclilion precedent to the initial retail 
sale. titling [if any]. or registration of such motor 
vohiclc-. motor vchidc c11gi11e. or equipment. 

• 0 42 U.S.C. 754J[b)(1): (1) The Administrator 
shall, after notice and opportunity for public 
hearing. waive application of this section to any 
State which has adopter! standards (other than 
c r:mkcaso e mission sta11dards } for the control of 
emissions from new molor vehicles or new motor 
vehicle engines prior to March 30. 1%G. if the State 
determines that 1hc Stale stMdards will be. in lhe 
aggregate. at Jcasl as protective of public health and 
welfare as applicable Federal slandanls. No such 
waiver shall be granted if the Administrator finds 
that-(A) the detennination of lhe State is nrbitrary 
anrl capricious. (Bl such State does not neod such 
Stale s tanrlnrrls to meet compelling and 
exlrnordinarv condi tions, or (Cl such State 
s tandards a,;d accompanying enforcement 
procedures arc not consislcnl wilh section 752·1 (n) 
of this title. 

◄ 1 rn the 1970 Amendments. section 202(a) was 
divided into section 202(a)(tl and section 202(a)(2). 
Section 202(a)(l) included the directive for tho 
Administrator to ··prescribe slnudards applicable to 
emissions of any air pollutant . . . wh ich in his 
judgeruonl cnuso. or contribute to. air pollution 
which may reasonably be anticipated to endanger 
publish health or welfare. " The previous lead time 
requiromcnt in section 202[a] was moved lo soctiou 
202(a)(2l and included the directive that any 
regulation prescribed under 202(a)(1 ) ··shall take 
effect after such period as the Adminislralor finds 
necessary lo permit tJ1e development and 
application of tho requisile technology. giving 
appropriate consideration to the cost of com111iance 
within such period:· The 1970 CAA did not change 
the cross reference to section 202(a) in section 
209(b)(l)(C). Sec Ct\RU Initial ACl"/7.Er\S/ZEP 
Comments at 11-12. J\s described below. the 1977 
J\mondmenls did not change tho cross reference to 
section 202(a) in section 209(b)(1 )(CJ but did 
expand the nexibility afforded to Califomia under 
section 209[h). Tho I 977 Ame11d111e11ts also added 
section 202(a](J) directing EPA lo sci heavy-duty 
vehicle emission standards for certain emissions for 
the 1983 model year and later. (Congress having 
identified a need for standards in !970 "had 
become impatient wilh tho EPA"s failure lo 

also established the National Ambient 
Air Quality Standards (NAAQS) 
program, under which EPA issues air 
quality criteria and sets ambient air 
quality standards for so-called "criteria" 
pollutants, and states with regions that 
have levels of pollutants greater than 
those Federal standards must submit 
state implementation plans, or SrPs, 
indicating how they plan to attain the 
NAAQS. These attainment S!Ps arc 
often multi-year, comprehensive plans. 

With the CAA Amendments of 1977, 
Congress allowed California to consider 
the protectiveness of its standards "in 
the aggregate," rather than requiring 
each California standard to be as or 
more stringent than its Federal 
counterpart, to enable stronger 
standards for a specific pollutant where 
a weaker standard for a second pollutant 
was necessary due to interactions 
between control technologics.4 2 

Congress also approved EPA's 
interpretation of the waiver provision as 
providing appropriate deference to 
California's policy goals and consistent 
with Congress's intent " to permit 
California to proceed with its own 
regulatory program" for new motor 
vehicle cmissions.43 

In addition, the 1977 Amendments 
demonstrated the significance of 
California's standards to the Nation as a 
whole with Congress' adoption of a new 
section 177. Section 177 permits other 
s tates addressing their own air pollution 
problems to adopt and enforce 
California new motor vehicle s tandards 
"for which a waiver has been granted" 
if certain criteria arc met.44 

promulgate a particulate standard .. for heavy duty 
vehicles." NRDC. 655 F.2d a t 325 (citing S. Rep. 
No.127, 95th Cong .. 1st Sess. G7 (Hl77). reprinted 
in 3 Legislative History 1441)). 

4 242 U.S.C. 7543(1.,)(1). In further amendments to 
tho J\ct in 1977. section 209 (formerly section 208) 
was nmcndcd 10 rL"<lt1ire the U.S. Environmental 
Protection Agency (EPA) to consider California's 
s tandards as a whole. so that California could seek 
a waiver from preemption if ils standards "'in the 
aggregate"' protected public health at least as well 
as Federal s tandards. Sec Clean J\ir Act 
Ameuchncnls of 1977. Pub.!.. 95-95. sect ion 207. 
91 Stat. 685. See also Motor Vehicle /Hfrs. Ass'11 of 
U.S .. Inc. v. Nc11· fork Stoic Dep't of £nv't 
Conservation. 17 F.3d 521. 525 [2d Cir.1994). 

4 3 H.R. Rep. No. 95-294. al 301 (1977). 
«This provision was intended to continue the 

balance. carcrully drawn in 1!lG7. between slntcs' 
need to meet increasingly stri11gent federal a ir 
pollution limits n11d the burden o r compliance on 
auto-nmnufocturers. Sec. e.g., H.R. Rep. No. 294. 
95th Cong .• 1st Soss. 30'J-JO [Hl77) ["'[S]ectio11 221 
of the bill broadens State authority. so that n State 
other than California ... is authorized to adopt 
and enforce new motor vehiclo emission standards 
which nro identicnl to C.,lifornia's stnndards. Hore 
again. however. strict limits are applied .... This 
now State authority should not place an undue 
burden on vehicle manufacturers . . .. "): Motor 
Ve/iicle Mfrs. Ass'11 v. f-,,'YS Dep't of Env't 
Conse1votion. 17 F.3d 521. 527 (2d Cir. 1994) 
("'Many states. including Now York. arc in danger 

Any state with qualifying SIP 
provis ions may exercise this option and 
become a "section 177 State," without 
first seeking the approval from EPA.45 

Thus, the 1977 Amendments further 
recognize California's important role in 
mobile source air pollution control, both 
by making it easier for California to 
obtain waivers (by allowing the State's 
protectiveness determination to be made 
" in the aggregate") and by expanding 
the opportunity (via section 177) for 
other states to adopt California's 
standards. 

Given the text, legislative history, and 
judicial precedent, EPA has consistently 
interpreted section 209(b) as requiring 
EPA to grant a waiver unless EPA or 
opponents of a waiver can demonstrate 
that one of the criteria for a denial has 
been mct.46 In this context, since 
inception, EPA has recognized its 
limited discretion in reviewing 
California waiver requests. Therefore, 
EPA's role upon receiving a request for 
waiver of preemption from California 
has consistently been limited and 
remains only to be to determine whether 
it is appropriate to make any of the three 
factua l findings specified by the CAA. If 
the Agency cannot make at leas t one of 
the three findings, then the waiver must 
be granted. The three waiver criteria arc 
properly seen as criteria for a denial. 
This reversal of the normal stututory 
structure embodies and is c.:onsistcnt 
with the congressional intent of 
providing deference to C,11iforniu to 
maintain and further develop its own 
new motor vehicle emission program. 

Additionally, in previous waiver 
decisions, EPA has noted that section 
209(b)(1) specifics particular and 
limited grounds for rejecting a waiver 
and has therefore limited its review to 

of not meeting increasingly s tringen t federal air 
pollution limits . ... II was in an effort lo assist 
those states struggling lo meet federal pollution 
standards that Congress. as noted earl ier. directed 
in 1977 that other states could promulgate 
regulations rO(Juiring vehicles sold i11 their state to 
be in compliance with Califomia"s emission 
standards or lo "piggyback' 01110 California's 
preemption exemption. This opt-in authority. sel 
forth in section 177 of tho Act. 42 U.S.C. 7507. is 
carefully circumscribed to avoid placing an undue 
burden on tho automobile manufacturing 
industry. ··J 

• •CA/\ section 177. 42 U.S.C. 7507. 
•• MEM1\ I. 627 F.2d a t 1120-21 (""The language 

of tho statute and it s legislative hislory indicnle that 
C.1l ifornia"s regulations. and Californ ia"s 
delennination that thoy comply with the slalute. 
when presented lo tho J\dministralor arc presumed 
to satisfy tho waiver re<]nirements and that the 
burdon of proving otherwise is 0 11 whoever a1tncks 
them."): M£MA II. 142 F.3d 449. 462 [O.C. Cir. 
1998) ('"[SJcction 209(b) sets forth the only waiver 
standards with which California must comply . . . 
If EPr\ concludes thal California"s standards pass 
this test. it is obligated to approve California"s 
waiver application ... ). 
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those grounds.47 EPA has a lso noted 
that the structure Congress established 
for reviewing California's standards is 
deliberately narrow, which further 
supports this approach. This has led 
EPA to reject arguments that arc not 
specified in the statute as grounds for 
denying a waiver: 

The law makes it clear that the waiver 
requests cannot be denied unless the specific 
findings designated in the statute can 
properly bo made. The issue of whether a 
proposed California requirement is likely to 
result in only marginal improvement in air 
quality not commensurate with its cost or is 
otherwise an arguably unwise exercise of 
regulatory power is not legally pertinent to 
my decision under section 209, so long as the 
California requirement is consistent with 
section 202(a) and is more stringent than 
applicable Federal requirements in the sense 
that it may result in some further reduction 
in air pollution in California. Thus. my 
consideration of all the evidence submitted 
concerning a waiver decision is 
circumscribed by its relevance to those 
questions thnt I may consider under section 
209(b).4 " 

EPA's evaluation of accompanying 
enforcement procedures that arc 
identified in section 209(b)(1 )(C) is done 
by assessing the first and third waivers 
prongs ,1t 209(b)(1 )(A) ,md 
209(b)(1)(C).4o 

2. Deference to California 

EPA has also consistent ly noted that 
the text, structure, and history of the 
California waiver provision clearly 
indicate both congressional intent and 
appropriate EPA practice of leaving 
decisions on "ambiguous and 
controversial matters of public policy" 
to Californ ia 's judgmcnt.50 In waiver 
decis ions, EPA has thus recognized that 
congressional intent in limit ing review 
of Californ ia waiver requests to the 
section 209[b)(1) c riteria was to ensure 
that the Federal government did not 
ser:ond-guess the wisdom of state 
policy.&1 In an early waiver decision 
EPA highligh ted this deference: 

It is worth noting ... I would feel 
constrained to approve a California appronch 

., Sec. e.g .. 78 FR 2112 (January 0, 2013); 87 FR 
14332 (March 14. 2022) (SAFE l Rcconsidcralion 
Occision). 

•• 78 FR al 2115 (footnote omitted). 
4 ''87 FR 35760. 35762- 63 (June 13. 2022). 
" 140 FR 23102. 23103-04 (May 28. 1975): see also 

LEV I. 58 FR 4166 (January 13. 1993). Decision 
Document at 64. 

' 1 Ford Motor Co. v. Environmental P1-ol ection 
Agency /Ford Motor). 606 F.2d 1203, 1302 (D.C. Cir. 
lll79) ["Tho Administrator is charged with 
undertaking a single review in which he applies the 
deferential s tandnrds sci forth in Section 20!J(h) to 
California and eilher g rants or denies a waiver 
without exploring the consequences of nationwide 
use of the Cal ifomia stamlards or othem •ise 
stepping beyond lhc rcsponsibililies dolinea1ed by 
Congress."). 

to the problem which I might also feel unable 
to adopt at the federal level in my own 
capacity as a regulator. The whole approach 
of the Clean Air Act is to force the 
development of new types of emission 
control technology whore that is needed by 
compelling the industry to "catch up" to 
some degree with newly promulgated 
standards. Such an approach . . . mny be 
attended with costs, in the shnpo of reduced 
product offering, or price or fuel economy 
penaltit,s, and by risks that a wider number 
of vehicle classes may not be able to 
complete thei r development work in time. 
Since a balancing of these risks and costs 
against the potential benefits from reduced 
emissions is a central policy decision for any 
regulatory agency under the statutory scheme 
outlined above, I believe I am required to 
give very substantial deference to California's 
judgments on this score.5 2 

This v iew is further supported by the 
House Committee Report accompanying 
the 1977 amendments to the Clean Air 
Act. The Report explained that, 
although Congress had the opportunity 
to restrict the waiver provision, it 
instead elected to expand California's 
Oexibility to adopt a complete program 
of motor vehicle emission controls. 
According to the Report, the 1977 
Amendments were intended to ratify 
and strengthen the California waiver 
provision and to affirm the underlying 
intent of that provision, i.e., to afford 
California the broadest possible 
discretion in selecting the best means to 
protect the health of its citizens and the 
public wclfare.53 

3. Standard and Burden of Proof 

In Motor and Equipment 
Manufacturers' Association v. EPA, 627 
F.2d 1095 (D.C. Cir. 1979) (MEMA I), the 
U.S. Court of Appeals for the District of 
Columbia stated, with regard to the 
standard and burden of proof, that the 
Administrator's role in a section 209 
proceeding is to: 

(Clonsider all evidence that passes tho 
threshold test of materiality and . . . 
thereafter assess such material evidence 
against n standard of proof to determine 
whcthr.r the parties favoring a denial of the 
waiver have shown tlrnt the factual 
circumstances exist in which Congress 
intended a denial of the waivcr.54 

The court in MEMA I considered the 
standards of proof under section 209 for 
the two find ings necessary to grant a 
waiver for an "accompanying 
enforcement procedure" (as opposed to 
the standards themse lves): (1) 
P rotect iveness in the aggregate and (2) 

" 40 FR 23102, 23103--04 [May 28, 1975); LEV I. 
58 FR 4166 (January 13, 1993). Decis ion Docu ment 
al 64. 

" H.R. Rep. No 204, 95 Cong., 1st Scss. 301-02 
(1977) (cited in MEMA I, 627 F.2d at 1110). 

"MEMA I. 627 F.2cl al 1122. 

consistency with CAA section 202(a) 
findings. The court instructed that "the 
standard of proof must take account of 
the nature of the risk of error involved 
in any g iven decision, and it therefore 
v,1rics with the finding involved. We 
need not decide how this s tandard 
operates in every waiver decis ion." 55 

With respect to California's 
protectiveness determination, the court 
upheld the Administrator's position that 
to deny a waiver there must be clear and 
compelling evidence to s how that the 
proposed procedures undermine the 
protectiveness of California's 
standards.5<; The court noted that this 
standard of proof also accords with the 
congressional intent to provide 
California with the broadest possible 
discretion in setting regulations it finds 
protective of the public health and 
wclfarc.57 

With respect to the consistency 
finding, the court did not articulate a 
standard of proof applicable to all 
proceedings but found that the 
opponents of the waiver were unable to 
meet their burden of proof even if the 
standard were a mere preponderance of 
the evidence . Al though MEMA I did not 
explic itly consider the standards of 
proof under section 209 concerning a 
waiver request for "standards," as 
compared to accompanying enforcement 
procedures, the re is nothing in the 
opinion to suggest that the court's 
analysis would not apply w ith equal 
force to such determinations. EPA's past 
waiver decisions have consistently 
made clear that: "!Elven in the two areas 
concededly reserved for Pcdcral 
judgment by this legis lation-the 
existence of compelling and 
extraordinary conditions and whether 
the standards arc technologically 
feasible-Congress intended that the 
standard of EPA review of the State 
decision to be a narrow one." 50 

Although EPA evaluates whether 
there arc compelling and extraordinary 
conditions in Californiu, the Agency 
neve rtheless accords deference to 
California on its choices for how best to 
address such conditions in light of the 
extensive legislative history of section 
209(b). As noted earlier, the burden of 
proof in a waiver proceeding is on EPA 
and the opponents of the waiver. This 
is clear from the statutory language 
stating that EPA " shall . .. waive" 
preemption unless one of three statutory 
factors is met. This reading was upheld 
by the D.C. Circuit in MEMA I. which 
concluded that this obligation rests 

" Id. 
'" Id. 
51 Id. 
' " See, e .g .. 40 FR 21102-03 (May 28. 1075). 
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firmly with opponents of the waiver in 
a section 209 proceeding by holding 
that: 

The language of the statute and its 
legis lative history indicate that California's 
regulations, and California's determinations 
that they must comply with the statute, when 
presented to the Administrator arc presumed 
to satisfy the waiver requirements and that 
the burden of proving otherwise is on 
whoever allacks them. California must 
present its regulations and findings al the 
hearing and thereafter the parties opposing 
the waiver request bear the burden of 
persuading lhc Administrator that the waiver 
request should be denicd.s9 

The Administrator's burden, on the 
other hand, is to make a reasonable 
evaluation of the information in the 
record in coming to the waiver decision. 
As the court in MEMA I stated, ''.Here, 
too, if the Administrator ignores 
evidence demonstrating that the waiver 
should not be granted, or if he seeks to 
overcome that evidence with 
unsupported assumptions of his own, 
he runs the risk of having his waiver 
decision set aside as 'arbitrary and 
capricious." 60 Therefore, the 
Administrator's burden is to act 
"reasonably." 6 1 

III. Discussion 

This section evaluates each of the two 
waiver requests and sets forth EPA's 
rationale for granting each separate 
rcqucst.62 First, we identify the specific 
rubric by which we adjudicate each 
waiver request. Because the 2018 HD 
Warranty Amendments constitute 
"accompanying enforcement 
procedures," as opposed to new 
standards, EPA evaluates this request 
under the more lim ited rubric for 
accompanying enforcement procedures, 
as detailed in section JJJ.A below. 
However, even if EPA were to treat the 
2018 HD Warranty Amendments as new 
onroad standards and evaluate them 
under the full waiver criteria applicable 
to such standards, the opponents of the 
waiver have foiled to meet their burden 
of proof. 

We next turn to the three waiver 
criteria, which we evaluate in turn in 
sections JJI.B- D. F'or each waiver 
criterion, we set forth EPA's general 

'''MEMA I. G27 F.2d al 1121. 
""Id. at 11 26. 

" ' Id. 
02 EPA intends our granl of tho waiver for each 

of the four California regulations at issue (i.e .• 2018 
HD Warranty Amendments. ACT. ZEAS. and ZEP 
Certification Regulations.) to be severable. Were a 
reviewiug courl to sel aside our waivor action 
regarding any particular mgulatiou. or portio n of 
any particular regulatiou. EPA intends for tho 
act ions on the remaining regulations and lho 
rcmai11i11g portion of tho affecled regulation to 
remain in cffocl. 

approach to evalualing the criterion, 
summarize the position ofCARB and 
the commenters for each of the waiver 
requests, discuss EPA's analysis of the 
criterion, and finally present our 
conclusion.&3 Many of the waiver 
opponents' arguments centered on the 
third waiver prong and, in particular, on 
an argument that, notwithstanding 
EPA's conclusion that the California 
standards and accompanying 
enforcement procedures arc fc,1s iblc 
within the lead time given under the 
regulations, EPA must require California 
standards to include four years' lead 
time required for certain Federal heavy­
duty vehicle standards set out in section 
202(a)[3)(C). We address this argument 
in detail in section 111.D.5. In every case, 
we conclude thut the opponenls of the 
waiver have foiled to meet their burden 
of proof. 

Finally, EPA received comments 
outside the scope of this action. We 
discuss these comments, relating to 
preemption under the Energy Policy and 
Conservation Act (EPCA), the Equal 
Sovereignty Doctrine and other 
constitutional issues, in section 111.E. As 
the scope of EPA's review under section 
209 is constrained, EPA has declined to 
consider them in granting these waiver 
requests. 

A. Evaluation of CARB's 2018 HD 
Warranty Amendments 

With respect to the 2018 HD 1Narranty 
Amendments, we first address the 
proper rubric by which to cvaluntc this 
regulation. To determine the proper 
rubric, EPA first evaluates whether 
CARB's 2018 HD Warranty 
Amendments should be considered 
standards or "accompanying 
cnforccm1cnt procedures" because 
"section 209(b) refers to accompanying 
procedures only in the context of 
consistency with section 202(a)." 64 

Specifically, under section 209(b)(1)(C), 
EPA is to deny n waiver if "such s tate 
standards and accompanying 
enforcement procedures are not 
consistent with section 202(a)." EPA 
then evaluates whether CARB's request 
relating to its 2018 HD Warranty 
Amendments should be treated as 
within-the-scope of a prior waiver 
request or as a request for a new waiver. 
As we explain below, EPA concludes 
that CARB's 2018 HD \,Varranty 

"' Although EPJ\ issued sepnralc Federal Noliccs 
lhal solicited comments 0 11 each waiver request. 
EPJ\ is e lecting to grant waivers for all the 
regulations included in tho two mquests in this 
s ingle document in which ii discusses each o f the 
two waiver criteria only once and then evaluates 
each ofCARB's rcgulalions under each criterion 
nnd mnkes separate decisions with respect lo each 
regulation. 

0 • i\lE/'.-ft\ I. G27 F.2d al 1111-12. 

Amendments arc "accompanying 
enforcement procedures" and that it is 
also appropriate to treat CARB's request 
ns one for a new waiver. Given these 
determinations, EPA applies the first 
and third waiver prongs under 209(b)(l) 
(relating to Cnlifornia's protectiveness 
determination and consistency with 
202(a)) in evnluating CARB's request. 
However, even if EPA were to t reat 
CARB's 2018 HD Warranty Amendment 
as a new s tandard for which California 
is seeking a new waiver and apply all 
three waiver prongs, EPA would 
nonetheless grant the waiver. 

CARB requested that the 
Administrator confirm that the 2018 HD 
Warranty Amendments fall with in the 
scope of the 2005 waiver of preemption 
that the Administrator granted for 
Californ ia's emission standards and 
associated test procedures for 2007 and 
subsequent model year heavy-duty 
d iesel vehicles and engines, and its 
waiver request includes discussion of 
how each of the relevant prongs 
applicable to enforcement procedures 
(i.e., that the enforcement procedure 
does not undermine Californiu's 
protectivrmcss determination and that 
there is consistency between the Federal 
and California enforcement procedures) 
are within the scope of the previously 
granted waiver. In the alternative, CARB 
requested EPA grant a new waiver of 
preemption and discussed each of the 
relevant prongs for a new waiver (i.e., 
protectiveness, consistency and, if 
waiving a standard, the need for the 
program as a whole to meet compelling 
and extraordinary conditions in the 
state).0 5 CARB noted thnt the 2018 HD 
Warranty Amendments encompass 
several clements that individually and 
collectively establish more rigorous 
emissions warranty and emissions 
maintenance schedule rcquircments.66 

EPA helieves that the 2018 HD 
Warranty Amendments arc properly 

"' See 2018 I ID Warranty Amendments Waiver 
Support Document nt 18-25. Ci\RO maintained that 
tho 2018 HD Warranty 1\mcndmcnls aro within the 
scope of the wail'e r E.Pi\ granted for CARB's 2007 
hc:ol'y•duty vehicle omission standards. 70 FR 
50322 [August 26. 2005). Therefore. CARWs waiver 
n:,,qucst included information lo demonstrate that 
tho W18 HD Warranty Amendments do not 
undermine tho previous protectiveness 
dotom1ination associated with the 2007 e mission 
standards nor do tho i\mondmonts affect the 
consistency of tho heavy-duty vehicles emission 
standards with section 202(a) of the CAA. CARil 
also stated that ii is not aware of any new issues 
raised by the Amendments. t\ltcm atil'cly. CARB 
stated that. if EPA tnns t grnnt Ct\RB a now wail'cr 
for tloc Amendments (in addition to tho two waiver 
criteria already discussed for the with in-the-scope 
request). California continues to need a separate 
molor vehicle program lo meet compelling and 
exlrnordinnry condilions. 

"" 2018 HD Wnrrnnty 1\mcndmcnls Waiver 
Support Document nt 18-25. 
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considered accompanying enforcement 
procedures because they constitute 
criteria designed to determine 
compliance with applicable standards 
and arc accordingly relevant to a 
manufacturer's ability lo produce 
vehicles and engines that comply with 
applicable standards for their useful 
livcs.67 

Because accompanying enforcement 
procedures arc only contained in 
section 209(b)(l)(C), or the third waiver 
prong, EPA's historical practice of 
considering whether to grant waivers for 
accompanying enforcement procedures 
tied to s tandards for which a waiver has 
already been granted is to determine 
only: (1) Whether the enforcement 
procedures threaten the validity of 
California's determination that its 
standards arc as protective of public 
health and welfare as applicable Federal 
standards, (i. e., the first prong) and (2) 
whether the Federal and California 
enforcement procedures arc consistent 
(i.e. , the third prong).68 EPA notes that 
these two criteria arc similar to the 
quest ions EPA reviews for within-the­
scope requests for both standards and 
enforcement procedures. However, 
when reviewing amendments to a 
previously waived standard or 
accompanying enforcement procedure, 
for which CARB seeks a within-the­
scope determination from EPA, EPA 
also reviews whether the amendments 
raise any "new issues" affecting the 
Administrator's previous waiver 
determination. nnd if there arc new 
issues that trigger a full review of the 
relevant two prongs.60 

In this instnnce, EPA believes new 
issues have been raised by the 
nmcndments and therefore it is 
appropriate to review the Amendments 
under the complete waiver criteria 
applicable to accompanying 
enforcement procedures (i.e. , the firs t 
and third waiver prongs). Because under 
either compliance path the 
manufacturer is under an additional 
requirement that creates a new burden 
rather than a flexibility, EPA believes 
this necessarily creates a new question 
as to whether the accompanying 
enforcement procedure meets the 

" 7 MEMA l a l 1111-13 ("In lh~t sctti11g w e believe 
that the Adminis trator correctly classifier! the in­
u se ma inte nance regulations as uccompn11yi11g 
c nforcernc nt procedures• rather lhan as 
··standards."): Decision Docume nt accompanying 
51 FR 12391 (April 10, 1986), at 3. EPA sols 
e missions warranty p eriod s under section 207(n) 
and nol sectio 11 202(a). See, e.g .. 40 FR 52170 
(November 16, 1983). 

6 6 ME,WA I. 627 F.2d 1095.1111. 1113: Decis ion 
Docume11l accompanying 61 FR 53371 (Oct. 1 ·1. 
1996) a t 17: 74 FR 3030. 3032 (Jan. Hi. 2009). 

""45 FR 54130 (Ang. 14, 1980); 4G FR 36742 (July 
15, 1981): 75 FR 44948, 444951 (July 30. 2010). 

requirements of the third waiver prong. 
EPA notes that there could be some 
level of uncertainty in determining 
whether "new issues" have been raised, 
including whether a compliance path 
where manufacturers only cover the 
costs of expected additional warranty 
claims is equivalent to a new, more 
stringent accompanying enforcement 
procedure. In addition, because the 
criteria for a within-the-scope waiver 
evaluation and a full waiver arc similar. 
EPA believes ii is prudent in this 
instance to review the request under the 
full waiver criteria (i.e., the relevant two 
prongs identified above). The 2018 HO 
Warranty Amendments encompass 
several elements that individually and 
collectively establish more rigorous 
emissions warranty and emissions 
maintenance schedule requirements that 
raise issues regarding the technological 
feasibility of the aggregate requirements 
applicable to new heavy-duty vehicles 
and engines. Therefore, EPA is 
evaluating the 2018 HO Warranty 
Amendments under the two waiver 
criteria below that apply to 
accompanying enforcement 
procedures.70 

D. First Waiver Criterion: Are 
Californio 's Protectiveness 
Determinations Arbitrary and 
Capricious? 

We now turn to California's 
protectiveness determinations for the 
rngulations covered under each of its 
waiver requests. EPA's evaluation of 
this first waiver prong is performed 
under the construct explained here. 
Section 209(h)(1 )(A) of the Clean Air 
Act requires EPA to grant u waiver 
unless the Administrator finds that 
California's determination that its State 
standards will be, in the aggregate, at 
least as protective of public health and 
welfare as applicable Federal standards, 
is arbitrary and capricious. EPA may not 
disregard California's determination 
unless there is "clear and compelling 
evidence'' to the contrary.71 Moreover, 

"'El'A believes it is only necessary to review: (1) 
Wh ether the enforcement procedures are so lax that 
they threaten the validity of California's 
d etern1inalion thnt its slandards are as protective of 
public h ealth nncl w elfare a s applicable Federal 
standard s , and (2) whether thu Federal nnd 
California enforcement procedures are consistent. 
However. even if EPA were lo review tho 
e nforcement procedures undor the second w aiver 
criterion (as El'i\ docs in lhc alternative below, 
witJ,out conceding the second waiver criterion 
applies. which we include in the event that those 
opposed to tho waiver believe the 201R I ID 
\Vnrranly :\me nrlrne nts are equivalent to ne,v 
omission stnndnrds ralhcr them a ccompanying 
e nforcement procedures ), tlrn opponents of the 2018 
HD Warranty Amendm ents have not met their 
burden of proof regarding section 20!l(b)(l)(B). 

11 MEMA /, 627 F.2d 1095, 1121-22 (D.C. Cir. 
1979). 

"(t]he language of the statute and its 
legislative history indicate that 
California's regulations, and California's 
determination that they comply with the 
statute, when presented to the 
Administrator arc presumed to satisfy 
the wnivcr requirements." 72 

Additionally, it is "the parties opposing 
the waiver request bear the burden of 
persuading the Administrator that the 
waiver request should be denied." 73 

1. EPA's His torical Interpretation of 
Section 209(b)(1 )(A) 

EPA's long-standing interpretation 
(also called the " tradit ional 
interpretation") is that the phrase "State 
standards" in section 209(b)(1) means 
the entire California new motor vehicle 
emissions program.74 Therefore, as 
explained below, when evaluating 
California's protectiveness 
determination, EPA compares the 
California standards as a whole to the 
Federal standards. That comparison is 
undertaken within the broader context 
of the previously waived California 
program, which relics upon 
protectiveness determinations that EPA 
has previously found were not arbitrary 
and capricious.75 That evaluation 
follows the instruction of section 
209(b)(2), which states: "If each State 
standard is at least as stringent as the 
comparable applicable Federal standard, 
such State s tandard shall be deemed to 
be at least as protective of health and 
welfare as such Federal standards for 
purposes of l209(b)(1)]." 76 

To review California's protectiveness 
determination in light of section 
209(h)(2), EPA conducts its own 
analysis of the newly adopted California 
standards to comparable applicable 
Federal standards. The comparison 

12 Id. Sec olso Ford Motor. 606 F.2d 1293. 1297 
(D.C. C ir. 1979). 

13M£MA l , 627 F.2cl at 1121. 
"74 FR 32744, 32749 l)nly 8. 2009); 70 FR 50322 

(Aug. 2G, 2005); 77 FR !1239 (Feb. Hi, 2012); 78 FR 
2112, 2123 (Ja n. 9, 2013). 

" 36 FR 17458 (Aug. 31. HJ71 ). ("The law makes 
il clear that tho waiver requests cannot be denied 
unless the s pecific finding designated in tho s tatute 
can properly be made. The issue of whether a 
propose d California requirement is likely to result 
in only marginal improvemeut in air quality not 
commensurate with its cosl or is olhenvise an 
arguably unwise exercise or regulatory powe r is not 
legally pertinent lo my d ecision unde r section 209, 
so long as the California requirement is cons istenl 
wilh section 202(a) and is more stringent than 
applicable Federal requ ireme11ts in the sense that it 
may rcsull in some further reduction in nir 
pollution in O,lifomia. "). Tho "rnoro stringent" 
standard expressed h ere in 1971 w;is superseded by 
tho 1977 J\mcmlments to section 209. which 
establish ed that California's s tandards must be. in 
tJ,c aggregate. al least ns protective of public health 
and wolfmo as a pplicable Federal standard s . The 
stringency standard remains. though. in section 
209(b](2). 

'" CAA section 20!J(b)(2). 
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quantitatively answers whether the new 
standards arc more or less protective 
than the Federal standards. 

Section 209 provides two paths for 
finding that California's protectiveness 
determination is reasonable. In addition 
to a side-by-side comparison of 
California and applicable Federal 
standards considering section 209(b)(2). 
California's program can still be at least 
as protective as EPA's program even if 
some (or even all) of the new or 
amended s tandards in a waiver request 
arc less stringent than the applicahle 
EPA standards if California's program, 
as a whole, is at least as protective as 
the Federal s tandards as a wholc.77 

Thus, EPA first examines whether the 
side-by-side analysis under section 
209(b)(2) resolves the protectiveness 
inquiry. If there arc some EPA standards 
that arc numerically more stringent that 
the California standards, then the 
question that EPA reviews is whether 
the new or amended California 
s tandards would cause the State's new 
motor vehicle emissions program as a 
whole ("in the aggregate") to become 
less protective than EPA's program. A 
finding that California's protectiveness 
determination was arbitrary and 
capricious under section 209(b)(1)(A) 
must be based upon "'clear and 
compelling evidence' to show that 
proposed !standards] undermine the 
protectiveness of California's 
standards." 78 

As noted previously, when 
considering whether to grant waivers for 
accompanying enforcement procedures 
tied to standards for which a waiver has 
already been granted, EPA has long held 
that, under section 209(b)(1)(A)'s first 
prong, it will only address the quest ion 
of whether the enforcement procedures 
arc so lax that they threaten the validity 
of California's previous determination 
that its st,mdards arc as protective of 
public hen Ith and welfare as applicable 
Federal standards. 70 

2. CARB's Discussion of California's 
Protectiveness Determinations in the 
Waiver Requests 

a. 2018 HD \o\larranty Amendments 

With regard to the 2018 HD Warranty 
Amendments, CARB made a 
determination that the Amendments 
will not cause California's motor vehicle 

77 lei. 
7 • MEMA I, 627 F.2<i al 11 22. 
70 !1-tEM,\ l, 627 F.2d 1095. 1113 n.36 (O.C. Cir. 

1979)(The Administrator "explored whether the 
procedures had a negative e ffect on the 
protectiveness of tho California standards for which 
a woivcr had alrca<iy been granted. Sec 43 FR 32183 
(1978), reprinted in J.i\. at 56. This inquiry is 
perfectly consislcnl wilh the Admiuislralor's pas! 
practice and his position in this court.") 

emission standards, in the aggregate, to 
be less protective of public health and 
welfare than applicable Federal 
s tandards in Resolution 18-24.110 CARB 
noted that the 2018 HD Warranty 
Amendments do not reduce the 
stringency of the previously waived 
emission standards or the associated test 
procedures for 2007 and subsequent 
model year heavy-duty diesel engines 
and vehicles, but instead establish 
emissions warranty requirements for 
heavy-duty diesel engines and heavy­
duty diesel vehicles that are more 
stringent than the corresponding 
Federal emission warranty requirements 
for such engines and vchiclcs.81 

b. ACT, ZEAS, and ZEP Certification 
Regulations 

Regarding CARD's request for a 
waiver for the ACT Regulation, ZEAS 
Regulation, and ZEP Certificat ion 
Regulation, CARB noted that it made 
protectiveness determinations for each 
respective regulat ion in the request. 

First, CARB stated that in Board 
Resolution 78-10 it determined that the 
requirements related to the control of 
emissions contained in the ACT 
Regulation will not cause California 
motor vehicle emission standards, in the 
aggregate, to be less protective of public 
health and welfare than applicable 
Federal standards, and that no basis 
exists for EPA's Administrator to find 
that determination arbitrary and 
capricious.82 CARB noted that its ACT 
Regulation is clearly more stringent than 
any applicable Federal requirements 
because there arc no comparable Federal 
requirements.OJ 

"" EPA-HQ-OAR- 2022-033CHJ004. 
6 1 /d. nt 19-20. CARD also noted that tho newly 

estnblishe<i emission warranty poriods for every 
category of California hoavy•duly diesel ougincs 
an<i heavy-duly diesel vehicles exceed the 
corresponding federal emission warranty perio<i of 
5 years or 100,000 miles during this time frame. 
Ci\RU also noted that tho newly eslahlished 
minimum allowable maintenance sche<iules for 
emissions-relal e<i parts are more reslriclive 
regnr<ling allowable repairs or replacemenls of 
emissions-related parts than tho corresponding 
fedora! allowablo mainlcnnnce schedules. and lhe 
1\mcndmcnls expand the scope of California's 
emissions w;:1rmnty beyond the fcrlornl em.issions 
warrnnly by expressly encompassing components 
monitored by 110 Ono systems which. whon they 
foil. cause the !ID Ono system's malfunction 
indication light [MIL) to illuminate. Id. 

"'EPi\-HQ-OAR-2022--0331-000J . See Uoard 
Resolution 20-19. 

" ' Id.CARD further nolcs thal "bccnuso 
California's pro-exis ting motor veh icle emissions 
program does nol requiro medium• or heavy-duty 
vehicles and e ngines to meet zero emission 
s tandards, it is cvi<ienl Iha! tlw i\CT regulation will, 
iu conjunction with other elements of California's 
motor vehicle emissions program for medium an<i 
heavy-duly vehicles, render California's motor 
vehicle emission emissions standards, in lhe 
aggrngnle, to be al least as protective of public 
heallh and welfare tlS npplic,ibtc fc<ieral standards." 

Second, the ACT, ZEAS, and ZEP 
waiver request also contained CARB's 
summary of the Board's protectiveness 
findings regarding its ZEAS Regulation 
and explained that there arc no 
comparable Federal requirements.o4 

Finally, in the ACT, ZEAS, and ZEP 
waiver request, CARB noted that the 
ZEP Certification Regulation was also 
accompanied by the Board approved 
Resolution 19-15 that contained a 
determination that these regulations 
will not cause California's motor vehicle 
emission standards, in the aggregate, to 
be less protective of public health and 
welfare than applicable Federal 
standards.85 

3. Comments on California's 
Protectiveness Determinations 

EPA did not receive any comment 
suggesting that CARB's 2018 HD 
Warranty Amendments threaten the 
validity of California's determination 
that its standards arc as protective of 
public health and welfare as applicable 
Federal s tandards.86 

However, EPA received several 
comments that c laimed that CARB's 
protectiveness determinations in 
support of the ACr Regulation and the 
ZEAS Regulation were arbitrary and 
capricious.87 One commenter claimed 
that CARB was pursuing a policy 
directive toward the acceleration of 
ZEVs in the medium- and heavy-duty 
truck sector by glossing over a number 
of impacts both w ithin and outside the 
State of California that renders the ACT 
Regulation less protective than 
applicable Federal standards.88 Several 
commentcrs asserted that CARB over­
estimated the emission benefits of its 
standards, even though CARB noted that 
its s tandards would still enhance the 
relative protectiveness of the California 

"'Id. al 20. Sec Uomd Resolution 19-16. 
65 Id. al 20-21. 
60 i\llhough lhorc is no information in !ho record 

that would support a finding 1ha1 Ci\RB's 
protectiveness determination was arbitrary and 
ca pricious in a section " 209(b)(2) type" or nnnlysis. 
we uole Iha!, because section 209(b)(1 )(A) calls for 
an analysis of whether California's molor vehicle 
cm_ission stnn<l.-irds. in tho .-iggr(..-gntc. arc as 
prolcctivo of public health and wclforo as 
applicable Federal s lnndards. EPA ntso incorporates 
the findings below regarding the prolecliveness of 
the rcgulalious in Ct\RB's 1\CT. ZEi\S. and ZEP 
waiver re<1uest lo !he finding regarding the HD 
Warranty Amendments. 

67 Although EPA discusses these comments as 
provided (meaning l.lrnt some comme nts aro 
discussed in lho conlexl ofmuhiplo regulatio ns at 
once). EPA considered comments separntcly in ils 
evntuation of Cnlifomia's protectiveness 
determination for encl, reg11tn1io11. 

88 Valero at 2. This commenter asserted that 
CARD failed to conduct a full lifecycle analysis in 
order lo understand tho full emission impacts of 
ballery electric vehicles and that CARD did 1101 
cousirle r potential reductions that may be achieved 
by internal combustion engines. 
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progrom that EPA previously found to 
be as protective as the Federal 
program.8 9 EPA did not receive any 
comments related to CARB's 
protectiveness determination for the 
ZEP Certification Regulation. 

As noted ahove, EPA received 
comments that claimed that the ACT 
Regulation would slow down fleet 
turnover and that, by requiring zero­
emission vehicles, this regulation would 
not "result in lower emissions of GHGs 
and other pollutunts than cun be 
achieved by internal combustion engine 
(ICE) vehicles." 00 Another commenter 
contended thut "to the extent a CARB 
[commercial truck or tractor (CMV)I rule 
or standard is technologically infcasiblr., 
or likely result in new CM\/s that are 
cost prohibitive" or that raises 
reliability concerns then "the agency" 
would be acting "arbitrarily and 
capriciously" to issue such a rule or 
standard.01 

In response. CARB noted that these 
commenters cannot establish "that 
delayed purchases or pre-buys or other 
purchasing choices would lead to 
emissions increases as a result of ACT 
or ZEAS" because "both regulations 
will require displacement of higher­
emitting conventional vehicles with 
zero-emission vehicles" and "[elven if 
that displacement is lower or slower 
than CARE estimated, these standards 
nonetheless could not make California's 
motor vehicle program less protective 
than EPA's.'' 92 

EPA also received comments that 
ques tioned the policy ofCARB's 
adoption of the ACT and ZEAS 
Regulations. One commenter claimed 
that maintaining the existing Federal 
standards would he the best way for 
California to minimize environmental 
impacts, based on a full lifocycle 
assessment of emissions, instead of 
California's approach that would 
necessitate expensive battery electric 
technology that would slow fleet 
turnover.93 Regarding the ACT 
Regulation some commenters also 

8 "Ci\R0 S11pplemen1at Commcnls. Docket Nos. 
£PA-HQ-0AR-2022-0330--0072. £PA-HQ-OAR-
2022--0331--0133. C.ARn not ed that ifthero arc any 
benefits from the new slandards then their adoption 
cannot render the existing California program less 
protect ive. CARO stated that. s inco thcro a rc no 
comporablo federal requirements for ACT am! 
ZEt\S. this logic is all the more tnie. 

011 Valero al 2: sec also 1\FPM at 8. 
"' NADA at 2- 3. We further address those latter 

cornmcnts in our analysis or the third waiver 
criterion below. 111 general. EPA has long explained 
that "questions concerning the effectiveness of tho 
available technology arc also wi1hi11 the category 
outside my permissible scope of inquiry." uuder 
scctio11 200(b)(ll(C). 41 PR 44209. 44210 (October 
7. 107G). 

92 CARO Supplemental Comments nl 4. 
"' AFP1'·1 a t 8-12. 

claimed that CARB should have adopted 
different regulatory approaches. such us 
one that incorporates increased 
introduction of renewable liquid and 
gaseous fuels, which the commenter 
claimed would be more cost effective.94 

In response, CARB noted that EPA is 
precluded from considering different 
policy or hypothetical rulemuking 
options that CARB might have 
considered and rather is properly 
guided by the language at section 
209(b)(2) that clearly states that if each 
state stundard is at least as stringent as 
the comparable Federal standard that 
such California s tandards shall be 
deemed at least us protective of public 
health and welfare as such Federal 
standards for purposes of section 
209(b)( 1 ).95 

4. California's Protectiveness 
Determinations Are Not Arbitrary and 
Capricious 

As described above, EPA's traditional 
analysis has been to evaluate 
California's protectiveness 
determination by comparing the new 
California standards, or amendments, to 
applicable EPA emission standards for 
the same pollutants. The comparison of 
EPA and California standards is 
undertaken within the broader context 
of the previously waived California 
program, which relies upon 
protectiveness determinations that EPA 
has previously found were not arbitrary 
and cupricious.011 The prior statutory 
requirement that each California 
standard be "more stringent" than the 
Federal standard was superseded hy the 
1977 Amendments to section 209, 
which established that a waiver must be 
grunted where California's standards 
arc, in the aggregate, at least as 
protective of public health and welfare 
us applicable Federal standards. This 
was intended to afford California the 
broades t possible discretion in 
designing is motor vehicle emission 
program. 

EPA did not receive any comments or 
information in the record that 
demonstrated that CARE's new, more 
stringent 2018 HD Warranty 
Amendments would threaten the 

"' One commenter suggests that. to the extent the 
ACT Regulation is technologically infeasiblo or cost 
prohibitive for customers or otherwise raises 
reliability concerns. then CARO's protccliveness 
d eterminalion would be nrbitrnry and capricious. 
/\11other commenter staled thal California has not 
conducted any air quality analysis per dollar of 
investment relative to tho existing Federal 
standards versus lhe t\CT Regulation. This 
commenter claimed that a full life-cycle analysis 
would reveal that the exis ting Fedora) NOx 
s tandards a re the better approach. t\FPM at 12-15. 

05 CARB Supplemental Commenls at 2. 
0078 FR 2112, 2123 (January 9, 2013), 

validity of CARB's protectiveness 
determination applicable to these 
enforcement procedures. Based on the 
record EPA cannot make o 
determinat ion that CARB's 
protectiveness finding regarding the 
2018 HD Warranty Amendments was 
arbitrary and capricious. 

EPA has received no comment or 
other information in the record to 
support an argumcmt that EPA's 
statutory interpretation of the first 
waiver prong for its analysis of the 
California emission standards (i.e., ACT 
Regulation, ZEAS Regulation. and ZEP 
Certification Regulation) is 
unreasonable. In addition, EPA received 
no comment or information that 
provided any type of numerical 
comparison of the stringency of CARB's 
standards to applicable Federal 
standards. Specifically, there is no 
evidence in the record to demonstrate, 
hy way of numerical comparison, that 
CARE's s tandards arc not as stringent, 
in the aggregate, as EPA's 
requiremcnts.07 To the extent that 
commenters stated that CARE over­
estimated the emission benefits of its 
standards, on the basis of the record 
EPA agrees with CARB that, under a 
numerical comparison of the s tandards, 
the new standards will s till be more 
stringent than the Federal program­
especially in the case of the ACT and 
ZEAS Regulations, which have no 
comparable Federal requirements. 

Therefore, we find that the opponents 
of the waiver have not met their burden 
of proof to demonstrate that any of 
CARB's protectiveness determinations 
associated with the regulations 
contained in the two waiver n)qunsts 
were arbitrary and capricious and, 

07 EPA notes that CARfJ's protectiveness 
de tenninalions, associated witli eacl1 of the 
rugulations contained in its waiver request wore not 
arbitra.ry a11d capricious despite subsequent changes 
lo the ·'applicable Federal s tandards" i11 section 
209(b)(1 )(A). In this case chauges in the applic.,blo 
slandards arc reflected in £PA's recent rule lo lower 
NO., and other a ir pollutanls from heavy-duty 
vehicles and engines starti11g in the 2027 model 
year. Sec 88 FR 4206 (January 24. 2023). EPA's 
regulation docs not relate to emission warranty and 
other re<1uiremc11ts for tho same model yc:1r (2022-
2023] heavy-duty vehicles anrl engines as the 20!8 
HD Warranty Amendments. This is in contrast to 
EPt\'s recent rulemaking where the extended 
emissio11 worrauty period takes place with tho 2027 
model year. Likewise. the EPA reguln1ion docs 1101 
rclnte to or docs not set zero-emission vehicle 
requirements related to heavy-duty vehicles and 
engi11es as do the regulations co11tnined in Ci\RB's 
ACT. ZEAS. and ZEP waiver request. In addition. 
at tho lime CARO s11bmi1tcd its waiver requests the 
"npplicnblc Federal s tn11dards" were EP1\'s 
regulations adopted in 2002 and applicalJlo to 2007 
and 2010 requirements. and not £PA's most recent 
rulemaking. As 11oted. no evidence is in the record 
lo demonstrate, by way of numerical comparison, 
lhal CARO's standards are not as stringent. in lhc 
aggregale, as tho prior EPA slandards I hat 
commenced i11 lho 2007 model year. 
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therefore, EPA cannot deny the CARB's 
waiver requests based on section 
209(b)(1 )(A). 

Additionally, in response to 
comments suggesting that CARB should 
have adopted different policies or 
different regulations, or that CARE's 
ACT and ZEAS Regulations will not be 
effective, EPA notes that there arc no 
comparable Federal s tandards 
mandating, for instance, sales of a 
certain percentage of ZEV and NZEV 
vehicles, or zero-emission airport 
shuttle fleet composition.98 As such, 
any enhancement to CARB's motor 
vehicle emission program-including its 
heavy-duty vehicles s tandards-cannot 
render California's program less 
protective than the applicable Federal 
standards. Likewise, and as we further 
address these latter comments in our 
analysis of the thi rd waiver criterion 
below, EPA is not permitted in its 
statutory role to assess different, 
hypothetical CARB regulations that 
CARE might have adopted and then, in 
turn, compare those regulations to 
Federal standards.09 That is, the 
relevant question before EPA is whether 
California's standards arc in the 
aggregate al least as protective as the 
Federal ones, not whether California 
hypothctir.ally should have adopted a 
different program that the commenter 
prefers. 

EPA also received no comments or 
evidence to support the view that zero· 
emission vehicles do not result in some 
degree of lower emissions-of either 
criteria pollutants or GHGs-than 
conventional vehicles do. EPA agrees 
with CARB that this logically supports 

'"' In general. EPA has long explained that 
"questions concerning the effectiveness or tl,o 
available technology are also within tho category 
oulside {the Administrator's) pennissible scope or 
inquiry," under section 209(b)(1 )(CJ. 41 FR 44209, 
44210 (October 7, 1976). 

""EPA has recognized lhat the intent of Congress 
in creating a limiled review based on the section 
209(b)( 1) crileria was to ensure I hat the Federal 
govcmment did not second-guess slate policy 
choices. This has led El'A to stutu, "It is worth 
noti11g . . . I would feel constrained to approvo a 
California approach to tho problem which I might 
also foci unable to ado pl at the federal level in my 
own capacity ns a regulator. The whole approach 
or the Clean Air t\ct is to force tho development of 
new types of e mission control technology whore 
1l,at is needed by compelling lhe industry to "catch 
up" lo some degree with newly promulgaled 
standards. Such an approach • • • may be attended 
with costs. in the shaped of reduced product 
offering. or price or fuel economy penalties. and by 
risks that a wider number or vehicle classes may not 
be able to complete their development work in 
time. Since a balancing of these risks and costs 
againsl the polcntial henefits from reduced 
omissions is a central policy decision for any 
regulatory agency under the statutory schemll 
outlined above. I believe I am required to give very 
substantial deference to California's judgments on 
this score." 40 FR 23103-04. Sec also LEV I. 58 FR 
4166 (January 13. 1903). Decision Document at 64. 

a conclusion that the ACT and ZEAS 
Regulations, which require more and 
more of these vehicles, would increase 
the protectiveness of California's 
program.100 Moreover, EPA docs not 
agree with the commenters' claims that 
considering lifccyclc emissions renders 
the protectiveness finding arbitrary and 
capricious. First, the scope ofEPA's 
review of CARB's protectiveness 
determination is narrow and need not 
include far-reaching assessments of the 
environmental or other impacts of 
CARB's chosen regulations and 
associated policy decisions. Section 
209(b)(1) docs not require California or 
EPA to consider lifccycle emissions. Nor 
does it otherwise suggest that EPA must 
look broadly outside motor vehicle 
emissions to emissions from other 
sources, including those regulated 
under separate federal and state 
programs. Therefore, EPA is not 
required to consider potential broader 
environmental impacts in assessing 
protectiveness. Secondly, to the extent 
such impacts and decisions could he 
relevant to section 209(b)(1 )(A), 
commcnters failed lo adduce sufficient 
evidence to support this argument 
considering California's technical 
findings relating to this issuc.101 

EPA also finds no evidence in the 
record. to the extent commcnters 
asserted that fleet turnover would be 
slower, that supports the view that an 
emissions increase would occur because 
of the ACT or ZEAS Regulations. Such 
claims, w ithout evidence that the 
regulations result in less protective 
emission standards do not meet the 

""CARO Final Stalement of Reasons for ACT 
Regulalion at 105-06, hrtps:/!M,·2.orb.co.gov/siresl 
dcfault/fi/cs/barc11/rcgactl2019/ac/2019/fsor.pdf; 
CARD Supplemental Comments at 3-4 ("It is. in 
fact, unrcfuted that zero-emission vehicles resull in 
lower emissions (and not only of GHGs) than 
conventional vehicles. This f~ct naturally leads lo 
the conclusion that requiring tho sale (ACT) and use 
[ZEAS) of more and more of these vehicles 
increases tho protectiveness of California's program 
which has previously been found to boat least as 
protective as EPA's."). 

'°' CARO Supplemental Commcnls at 3 ("ITJhe 
only analysis offered- a report by the American 
Trru1sportation Research Institutc-<locs nothing to 
undermine Ci\RB's dctcrminalion. That report (also 
prepared nfler Ct\RD's prolectiveness 
delcrmination) focused only on lifecycle GI JG 
emissions from Class 8 trucks engaged in long 
hauls, nnd. as such, ii cannot undermine CARB's 
protective ness determination which was based on 
consicleration of a// affected pollutants and a l/ 
regulated vehicles. In any event. oven though it 
focused exclusively on the vehicles that CARB 
found tl,o least promising for near-term 
olectrificalion. tho report nonetheless finds that 
zero-emission Class 8 trucks engaged in long hauls 
would havo lower lifccyclo CI-IC emissions than 
convenlional Class 8 trucks. In other words. this 
report, loo, supports tl,e determination that 
California's program with ACT is at least as 
protective as EPA's federal progra111 (which has no 
ACT-like standards)" (original emphasis)). 

burden of proof on the opponents of the 
waiver_Hl2 Similar to commenters' 
claims that the regulations would result 
in slower fleet turnover, statements that 
these purchasing decisions will result in 
fewer emission benefits does not 
otherwise demonstrate that CARB's 
emission standards arc less protective 
than applicable Federal standards, or 
that CARB's protectiveness 
determination was arbitrary and 
capricious. 

5. Section 202(b)(1)(A) Conclusion 

EPA believes that, given the lack of 
any comments or information in the 
record that demonstrate that CARE's 
new more stringent 2018 HD Warranty 
Amendments would threaten the 
validity of CARE's protectiveness 
determination, it has no basis to 
conclude thl!t California's determination 
that its standards arc al least as 
protective is arbitrary and capricious 
and therefore deny CARB's waiver 
request for the 2018 HD Warranty 
Amendments under section 
209[bl(1)(A). The same conclusion 
applies were EPA to consider (in the 
alternative) the 2018 HD Warranty 
Amendments as emission standards as 
opposed to accompanying enforcement 
procedures. 

Further, bl!sed on the record before 
EPA, we cannot find that CARE was 
arbitrary and capricious in its respective 
findings that the California heavy-duty 
vehicle and engine s tandards, including 
the ACT Regulation, the ZEAS 
Regulation, and the ZEP Certification 
Regulation) arc individually, and in the 
aggregate, at least as protective of public 
health and welfare as applicable Federal 
s tandards. CARB has provided 
reasonably detailed information to 
support its protectiveness 
determination. Commenters have not 
provided sufficient information and 
analysis that calls CARB's analysis 
(associutcd with the California 
protectiveness determination) into 
question. Therefore, we find that the 
opponents of the waiver have not met 
their burden of proof to demonstrate 
that any of CARB's protectiveness 
determinations associated with the 
regulations contained w ithin their 
waiver requests were arbitrary and 
capricious and, therefore, EPA cannot 
deny CARB's waiver requests based on 
sect ion 209(b)(1)(A). 

1112 As previously mentioned. CARO pcrfor111cd a 
scnsitivily analysis of bolh "pre-buy" and "no-buy" 
scenarios regarding both tho ACI' and ZEJ\S 
program. For the ACT Regulation . CARO found that 
it would cause no increases in e missio ns. CARU 
Supplemental Commenls al 3-4. 
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