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IN THE UNITED STATES COURT OF APPEALS DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE 200 FOR HOMEOWNERSHIP,
THE 60 PLUS ASSOCIATION,
ORANGE COUNTY WATER DISTRICT,
and MESA WATER DISTRICT

Case No. 23-1147
Petitioners,

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY

Respondents.

PETITION FOR REVIEW

Pursuant to Section 307(b)(1) of the Clean Air Act, 42 U.S.C. § 7607(b)(1)., Section 702
of the Administrative Procedure Act, 5 U.S.C. § 702, Rule 15(a) of the Federal Rules of Appellate
Procedure, Rule 15(a) of the D.C. Circuit Rules, and the U.S. Constitution, Petitioners The 200 for
Homeownership, The 60 Plus Association, Orange County Water District, and Mesa Water District
(collectively, “Petitioners™) hereby petition this Court for review of the final agency action of the
Administrator of the United States Environmental Protection Agency (“EPA™), entitled California
State Motor Vehicle and Engine Pollution Control Standards; Heavy-Duty Vehicle and Engine
Emission Warranty and Maintenance Provisions; Advanced Clean Trucks; Zero Emission Airport
Shuttle; Zero-Emission Power Train Certification; Waiver of Preemption; Notice of Decision,
published in the Federal Register at 88 Fed. Reg. 20,688 (Apr. 6, 2023) (“Waiver Grant™). This
final agency action purports to grant a waiver of preemption to California (and, by extension, six

other states that have opted to copy California’s regulations) to impose its own greenhouse gas
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emissions standards for new medium and heavy duty trucks and imposes zero- and near-zero-
emissions vehicle sales mandates. A copy of this Notice of Decision is attached as Exhibit A to

this Petition. This Court has jurisdiction, and venue is proper under 42 U.S.C. § 7607(b)(1).

Respectfully submitted,

HOLLAND & KNIGHT LLP

Jennifer L. Hernandez
Holland & Knight LLP
400 South Hope S_t‘reet: 8th Floor 800 17th Street NW. #1100
Los Angeles, California 90071 hi
jennifer.hernandez(@hklaw.com Washington, D.C. 20006

I : - ' (202) 419-2481

Rafe Petersen (Bar ID Number: 465542)
Counsel of Record

rafe.petersen/@hklaw.com

Brian C. Bunger

Holland & Knight LLP

560 Mission Street, Suite 1900
San Francisco, California 94105
brian.bunger@hklaw.com

Attorneys for Petitioners

The 200 For Homeownership
The 60 Plus Association
Orange County Water District
Mesa Water District

Date: June 5, 2023

#221617315_vl
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CERTIFICATE OF SERVICE

[ hereby certify that on June 5, 2023, a copy of the foregoing petition for review has been served
by United States first-class mail upon each of the following:

Hon. Michael S. Regan

Office of the Administrator (1101A)
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, D.C. 20460

Hon. Merrick Garland

Attorney General of the United States
U.S. Department of Justice

950 Pennsylvania Avenue, NW
Washington, D.C. 20530

Jeffrey Prieto

Office of the General Counsel (2310A)
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, D.C. 20460

Elizabeth Prelogar

Solicitor General

U.S. Department of Justice
950 Pennsylvania Avenue, NW
Washington, D.C. 20530-0001

HOLLAND & KNIGHT LLP
Rafe Petersen

#221617315_ vl
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ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OAR-2022-0330, EPA-HQ-OAR-
2022-0331; FRL-9900-02-0AR]

California State Motor Vehicle and
Engine Pollution Control Standards;
Heavy-Duty Vehicle and Engine
Emission Warranty and Maintenance
Provisions; Advanced Clean Trucks;
Zero Emission Airport Shuttle; Zero-
Emission Power Train Certification;
Waiver of Preemption; Notice of
Decision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of decision.

SUMMARY: The Environmental Protection
Agency (EPA) is granting the California
Air Resources Board's (CARB's) requests
for waivers of Clean Air Act (CAA)
preemption for the following California
regulations: the Heavy-Duty Vehicle and
Engine Emission Warranty Regulations
and Maintenance Provisions, the
Advanced Clean Trucks Regulation, the
Zero Emission Airport Shuttle
Regulation, and the Zero-Emission
Power Train Certification Regulation.
EPA is issuing these decisions under the
authority of CAA section 209.

DATES: Petitions for review must be filed
by June 5, 2023.

ADDRESSES: EPA has established dockets
for these requests under Docket ID EPA~
HQ-0AR-2022-0330 and EPA-HQ-
OAR-2022-0331. All documents relied
upon in making these decisions,
including those submitted to EPA by
CARB, are contained in the public
dockets. Publicly available docket
materials are available electronically
through www.regulations.gov. After
opening the wuww.regulations.gov
website, enter EPA-HQ-0OAR-2022-
0330 or EPA-HQ-0OAR-2022-0331 in
the “Enter Keyword or [D" fill-in box to
view documents in the record. Although
a part of the official docket, Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute is not included in
the public dockets. EPA’s Office of
Transportation and Air Quality (OTAQ)
maintains a web page that contains
general information on its review of
California waiver and authorization
requests. Included on that page are links
to prior waiver and authorization
Federal Register notices, some of which
are cited in this notice; the page can be
accessed at https://www.epa.gov/state-
and-localtransportation/vehicle-
emissionscalifornia-waivers-and-
authorizations.

FOR FURTHER INFORMATION CONTACT:
David Dickinson, Office of
Transportation and Air Quality, U.S.
Environmental Protection Agency, 1200
Pennsylvania Ave NW. Telephone: (202)
343-9256. Email: Dickinson.David@
epa.gov; or Kayla Steinberg, Office of
Transportation and Air Quality, U.S.
Environmental Protection Agency, 1200
Pennsylvania Ave, NW. Telephone:
(202) 564—7658. Email:

Steinberg. Kayla@epa.gov.
SUPPLEMENTARY INFORMATION:
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1. Executive Summary

Today, as Administrator of the EPA,

I am granting two separate requests for
waivers of Clean Air Act (CAA)
preemption regarding four California
Air Resources Board (CARB) regulations
for heavy-duty (“HD"') onroad vehicles
and engines. CARB made these requests
in two separate letters to EPA in October
2021 and December 2021, as described
below. EPA is not taking action on
CARB’s January 2022 request
concerning CARB’s Omnibus Low NOx
regulation.! EPA will announce its
decision regarding the Omnibus Low
NOx Regulation waiver request in the
future, by separate notice in the Federal
Register.

First, by letter dated October 22, 2021,
CARB notified EPA that it had finalized
amendments to its emission standards
and associated test procedures for
heavy-duty diesel vehicles and
engines.? These 2018 HD Warranty
Amendments,” adopted by the CARB
Board on June 28, 2018, extend the
emissions warranty periods for 2022
and subsequent model year onroad
heavy-duty diesel engines and for 2022
and subsequent model year diesel
vehicles with a gross vehicle weight
rating exceeding 14,000 pounds
powered by such engines.? In its letter
to the Administrator, CARB requested
that EPA determine the 2018 HD
Warranty Amendments to be within the

10mnibus Low NOx Waiver Request, Docket No.
EPA-HQ-0AR-2022-0332-0012; Omnibus Low
NOx Waiver Support Document, Docket No. EPA—
HQ-0AR-2022-0332-0000.

22018 HD Warranty Amendments Waiver
Request, Docket No. EPA-HQ-OAR-2022-0330-
0007; 2018 HD Warranty Amendments Waiver
Support Document, Docket No. EPA-HQ-0OAR-
2022-0330-0004.

3The 2018 HD Warranly Amendments are
comprised of amendments to title 13, California
Code of Regulations, sections 1956.8, 2035, 2036,
and 2040.
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scope of a waiver the Administrator
previously granted for California’s
emission standards and associated test
procedures for 2007 and subsequent
model year heavy-duty diesel vehicles
and cngines or, alternatively, that EPA
grant California a new waiver of
preemption for the amendments. By
today’s decision EPA finds that 2018 HD
Warranty Amendments meet the criteria
for a new waiver under section 209(b)
of the Clean Air Act (CAA), 42 U.S.C.
7543(h).

Second, CARB's December 20, 2021,
letter to the Administrator notified EPA
that the CARB Board had finalized
Advanced Clean Trucks (ACT), Zero
Emission Airport Shuttle Bus (ZEAS),
and Zero Emission Powertrain (ZEP)
Certification Regulations.* The ACT
Regulation, adopted by the CARB Board
on January 26, 2021, requires that
manufacturers produce and sell
increasing percentages of medium- and
heavy-duty zero-emission vehicles
(ZEVs) and near zero-emission vehicles
(NZEVs) in California. These quantities
of vehicles are based on increasingly
higher percentages of manufacturers’
annual sales of onroad heavy-duty
vehicles, beginning in the 2024 model
year. The ZEAS Regulation, adopted by
the CARB Board on June 27, 2019,
establishes steadily increasing zcero-
emission airport shuttle fleet
composition requirements for airport
shuttle fleet owners who service the
thirteen largest California airports. The
ZEP Certification Regulation, adopted
by the CARB Board on June 27, 2019,
establishes certification requirements
and optional emission standards for
2021 and subsequent model year
medium- and heavy-duty ZEVs and the
zero-emission powertrains installed in
such vehicles.® CARB requested that
EPA grant a new waiver for each of
these regulations. By today’s decision
EPA finds that each of these three
regulations meets the criteria for a new
waiver under section 209(b).

The legal framework for these
decisions stems from the waiver
provision first adopted by Congress in
1967, and later amended in 1977 (and
amended again, as explained below, in
1990 when preemption of nonroad

1 ACT/ZEAS/ZEP Waiver Request, Docket No.
EPA-HQ-0AR-2022-0331-0004; ACT/ZEAS/ZEP
Waiver Support Document, Docket No. EPA-HQ-
OAR-2022-0331-0003.

5The ACT Regulation is at title 13, California
Code of Regulation, sections 1963, and 1963.1
through 1963.5. The ZEAS Regulation is at title 17,
California Code of Regulation, seclions 95690.1,
95690.2, 95690.3, 95680.4, 95690.5, 95690.6,
95690.7, and 95690.8. The ZEP Certification
Regulation is at title 13, California Code of
Regulation, sections section 1956.8 and title 17,
section 95663,

engine and vehicle emissions standards
was addressed). In sections 209(a) and
209(b) of the Clean Air Act, Congress
established that there would be only
two programs for control of emissions
from new motor vehicles—EPA
emission standards adopted under the
Clean Air Act, and California emission
standards adopted under state law.
Congress accomplished this by
preempting all State and local
governments from adopting or
attempting to enforce emission
standards for new motor vehicles, while
at the same time providing that
California could receive a waiver of
preemption for its emission standards
and accompanying enforcement
procedures. Other states can only adopt
standards that are identical to
California’s standards. This statutory
scheme struck an important balance that
protected manufacturers from multiple
and different state emission standards,
while preserving California’s pivotal
role as a laboratory for innovation in the
control of emissions from new motor
vehicles. Congress recognized that
California could serve as a pioneer and
a laboratory for the nation in setting
new motor vehicle emission standards
and the development of new emission
control technologies,

Further, Congress intentionally
structured this waiver provision to
restrict and limit EPA's ability to deny
a waiver. The provision was designed to
ensure California’s broad discretion to
determine the best means to protect the
health and welfare of its citizens.
Section 209(b) specifies that EPA must
grant California a waiver if California
determines that its standards are, in the
aggregate, at least as protective of the
public health and welfare as applicable
Federal standards, EPA may deny a
waiver only if it makes at least one of
three findings specified under the Clean
Air Act. The findings that permit EPA
to deny a waiver (also referred to as the
three waiver prongs) are: first, a finding
that California’s determination that its
standards are, in the aggregate, at least
as protective as applicable Federal
standards is arbitrary and capricious
(section 209(b)(1)(A), or the first waiver
prong); second, a finding that California
has no need for such standards to meet
compelling and extraordinary
conditions (section 209(b)(1)(B), or the
second waiver prong); or third, a finding
that California’s standards and
accompanying enforcement procedures
are inconsistent with section 202(a) of
the Clean Air Act (section 209(b)(1)(C),
or the third waiver prong).

Therefore, EPA’s role upon receiving
a request for waiver of preemption from
California is narrow and limited to

determining whether it is appropriate to
make any of the three findings specified
by the Clean Air Act. If the Agency
cannot make at least one of the three
findings, then the waiver must be
granted.® The courts have emphasized
the narrowness of EPA’s review. In
MEMA II the Court of Appeals for the
District of Columbia Circuit stated that
*[S]ection 209(b) sets forth the only
waiver standards with which California
must comply.” 7 EPA and the Court of
Appeals for the District of Columbia
Circuit have consistently interpreted
section 209(b) as placing the burden on
the opponents of a waiver to
demonstrate that one of the criteria for
a denial has been met.8

If California acts to amend a
previously waived standard or
accompanying enforcement procedure,
the amendment may be considered
within the scope of a previously granted
waiver provided that it does not
undermine California’s determination
that its standards in the aggregate are as
protective of public health and welfare
as applicable Federal standards, does
not affect the regulation’s consistency
with section 202(a) of the Clean Air Act,
and raises no new issues affecting EPA’s
previous waiver decisions.?

In 1990, Congress also established
that there would be only two programs
for control of emissions from most
nonroad vehicles and engines—EPA
emission standards adopted under the
Clean Air Act, and California emission
standards adopted under state law.

In section 209(e)(1) of the Act,
Congress preempted all states, or
political subdivisions thereof, from
adopting or attempting to enforce any
standard or other requirement relating
to the control of emissions for certain
types of new nonroad engines or
vehicles.1? For all other nonroad
engines, states, with the exception of
California, are generally preempted from
adopting and enforcing standards and

% Motor and Equipment Manufacturers’
Association v, EPA (MEMA 1), 142 F.3d 449, 462-
63 (D.C. Cir. 1998).

7 Id, (“1f EPA concludes that California’s
standards pass this test, it is obligated to approve
California’s waiver application.”).

# Motor and Equipment Manufacturers'
Association v. EPA {MEMA I}, 627 F.2d 1095, 1121
(D.C. Cir. 1979).

“45 FR 54130 [Aug. 14, 1980); 46 FR 36742 (July
15, 1981); 75 FR 44948, 444951 (July 30, 2010).

10 States are expressly preempled from adopting
or atlempting lo enforce any standard or other
requirement relating to the control of emissions
from new nonroad engines which are used in
construction equipment or vehicles or used in farm
equipment or vehicles, and which are smaller than
175 horsepower. Such express preemplion under
section 209(e)(1) of the Act also applies to new
locomolives or new engines used in locomotives.
CAA section 209(e)(1). 42 U.S.C. 7543(e)(1)(A).
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other requirements relating to the
control of emissions.1?

On June 13, 2022, EPA issued three
notices of opportunity for hearing and
comment for the California regulations
at issue here: the first notice covered the
Heavy-Duty Vehicle and Engine
Emission Warranty and Maintenance
Provisions; the second notice covered
the Advanced Clean Trucks Regulation,
the Zero Emission Airport Shuttle
Regulation, and the Zero-Emission
Power Train Certification Regulation;
and the third notice covered the
“Omnibus” Low NOx Regulation.12 EPA
is only taking action on the first two
notices in this decision.

As part of EPA’s public comment
process for CARB’s waiver requests, we
have received comments from several
states and organizations representing
states, health and environmental
organizations, industry, and other
stakeholders. The vast majority of
comments EPA received supported
granting the waiver requests.
Commenters generally supporting the
waiver requests included CARB,?
environmental and public health
organizations,! state and local

11 Section 209(e)(2)(A) requires the Administrator
to authorize California to adopt and enforce
standards and other requirements relating to the
control of emissions from such vehicles or engines
under criteria similar to section 209(b) for new
motor vehicles and engines. Considering the nearly
identical language in both sections 209(b) and
209(e)(2)(A), EPA has reviewed California’s requests
for authorization of nonroad vehicle or engine
standards under section 209(e)(2)(A) using the same
principles that it has historically applied in
reviewing requests for waivers of preemption for
new motor vehicle or new motor vehicle engine
standards under section 209(b).This means that
CARB's nonroad standards must be consistent with
the technological feasibility requirements of section
202(a)(2). See B0 FR 76169, 76170 (Dec. 9, 2015).
See Engine Mfrs. Ass'nv. EPA, 88 F.3d 1075, 1087
(D.C. Cir. 1996) (. . . EPA was within the bounds
of permissible construction in analogizing section
209(e) on nonroad sources to section 209(a) on
motor vehicles.”). This historical approach to
nonroad authorizations is not being revisited here.

1287 FR 35760 (June 13, 2022); 87 FR 35765 (June
13, 2022); and 87 FR 35768 (June 13, 2022).

13 CARB Initial 2018 HD Warranty Amendments
Comments, Dockel No. EPA-HQ-0AR-2022-0330-
0063; CARB Initial ACT Comments, Docket No.
EPA-HQ-0AR-2022-0331-0127; CARB
Supplemental Comments, Docket Nos. EPA-HQ-
OAR-2022-0330-0072, EPA-HQ-0AR-2022-
0331-0133.

14 Environmental and Public Health
Organizations, Docket Nos. EPA-HQ-0AR-2022-
0330-0066, EPA-HQ-OAR-2022-0331-0099;
Health and Medical Organizations, Docket No.
EPA-HQ-0OAR-2022-0331-0057.

governments,!® states’ organizations,¢
members of Congress,'” and some auto
manufacturers.18 Commenters generally
opposing the waiver requests included
the Truck and Engine Manufacturers
Association (EMA),19 the National
Automohile Dealers Association
(NADA),20 the American Fuel &
Petrochemical Manufacturers (AFPM),21
the American Trucking Associations
(ATA),22 the Western States Petroleum
Association,2?® and the Texas Public
Policy Foundation.2¢ EPA has
considered all comments including
those submitted after the close of the
comment period. After an evaluation of

15 See, e.g., State of California et al, Docket No.
EPA-HQ-0AR-2022-0331-0092 (including
comments submitled on behalf of the States of
California, Colorado, Connecticul, Delaware,
Hawaii, lllinois, Maryland, Minnesota, New Jersey,
New York, Oregon, Rhode Island, Vermont,
Washington, Wisconsin, the Commonwealth of
Massachuselts, the District of Columbia, and the
City of New York); New York State Department of
Environmental Conservation (NYSDEC), Docket
MNos. EPA-HQ-0AR-2022-0330-0061, EPA-HQ-
0OAR-2022-0331-0103; Maine Department of
Environmental Protection (Maine), Docket Nos.
EPA-HQ-OAR-2022-0330-0034, EPA-HQ-0AR-
2022-0331-0074; Colorado Energy Office
(Colorado), Docketl No. EPA-HQ-0AR-2022-0331-
0034; Washington State Department of Ecology
(Washington), Docket Nos. EPA-HQ-OAR-2022—
0330-0056, EPA-HQ-0AR-2022-0331-0079;
South Coast Air Quality Management District
(SCAQMD), Docket No. EPA-HO-0AR-2022-
0331-0075; San Joaquin Valley Unified Air
Pollution Control District (S][VUAPCD), Docket Nos.
EPA-HQ-0AR-2022-0330-0055, EPA-HQ-0OAR~-
2022-0331-0106.

16 See, e.g., Northeast States for Coordinated Air
Use Management (NESCAUM), Docket Nos. EPA-
HQ-0AR-2022-0330-0017, EPA-HO-0AR-2022-
03300053, EPA-HOQ-0AR-2022-0330-0074, EPA-
HO-0AR-2022-0331-0104, EPA-HQ-0AR-2022-
0331-0135, ; National Association of Clean Air
Agencies (NACAA), Docket Nos. EPA-HQ-OAR-
2022-0330-0035, EPA-HQ-0OAR-2022-0330-0019,
EPA-HQ-0AR-2022-0331-0067, EPA-HQ-OAR-
2022-0331-0029; Ozone Transport Commission
(OTC), Docket Nos. EPA-HQ-0OAR-2022-0330-
0062, EPA-HQ-0AR-2022-0330-0021, EPA-HQ-
0OAR-2022-0330-0075, EPA-HQ-0AR-2022-
0331-0105, EPA-HQ-0AR-2022-0331-0033, EPA-
HQ-0AR-2022-0331-0136.

17 Padilla et al, Docket Nos. EPA-HQ-0AR-
2022-0330-0025, EPA-HQ-0AR-2022-0331-0038.

18 Tesla, Docket No. EPA-HQ-0OAR-2022-0330—
0038, EPA-HQ-0OAR-2022-0331-0060; Rivian,
Docket No, EPA-HQ-0AR-2022-0331-0066.

1 EMA Testimony, Docket Nos. EPA-HQ-0AR-
2022-0330-0016, EPA-HOQ-0AR-2022-0331-0026;
EMA Initial Comments, Docket Nos. EPA-HQ-
0OAR-2022-0330-0032, EPA-HQ-0OAR-2022-
0331-0071; EMA Supplemental Comments, Docket
Nos. EPA-HQ-0AR-2022-0330-0071, EPA-HQ-
0OAR-2022-0331-0132,

20 NADA, Docket Nos. EPA-HQ-0AR-2022-
0330-0050, EPA-HQ-0AR-2022-0331-0090.

21 AFPM, Docket No. EPA-HQ-0OAR-2022-0331-
0088.

22 ATA, Docket No. EPA-HQ-0AR-2022-0331—
0091.

21 Western Stales Petrolenm Association, Docket
No. EPA-HQ-0AR-2022-0331-0109,

24 Toxas Public Policy Foundation, Docket No.
EPA-HQ-0OAR-2022-0330-0036, EPA-HQ-0AR-
2022-0331-0059.

the record and comments, I have
determined that the waiver opponents
have not met their burden of proofin
order for EPA to deny either of the two
CARB waiver requests under any of the
three waiver prongs set forth in section
209(b)(1). As such, EPA is granting
CARB’s two waiver requests.23

II. Background

A. EPA’s Consideration of CARB’s
HRequest

On June 13, 2022, EPA announced the
opportunity for hearing and comment
on CARB'’s waiver requests in three
Federal Register notices (FR Notices).26
EPA held one public hearing on June 29
and June 30, 2022, covering all three FR
Notices.2? As noted above, EPA’s
decision here pertains only to the 2018
HD Warranty Amendments, the ACT
Regulation, the ZEAS Regulation, and
the ZEP Certification Regulation, EPA
has considered all comments submitted
pertaining to these regulations,
including those submitted after the
close of the comment period.28

1. 2018 HD Warranty Amendments

EPA’s June 2022 FR Notice on CARB’s
waiver request regarding the 2018 HD
Warranty Amendments asked for
comment on several maltters. Since
CARB had submitted a within-the-scope
request, EPA first invited comment on
whether those amendments meet the
criteria for EPA to confirm that they are

25 In deciding to grant these waiver requests, EPA
is relying on its legal interpretation of the statute
as explained in this notice. In each case, EPA
believes that its interpretation constitules the best
interpretation of the statute, applying traditional
principles of statutory interpretation. Further, to the
extenl there is any genuine ambiguity within the
statute related to these interpretations, EPA believes
it has reasonably resolved such ambiguity. See
Chevron U.5.A., Inc. v. NRDC, 467 U.S. 837, 866
(1984) (deference is owed to reasonable agency
resolutions of statutory ambiguity).

2087 FR 35760 (June 13, 2022); 87 FR 35765 (June
13, 2022); and 87 FR 35768 (June 13, 2022).

27 A transcript for each day of the hearing (June
29th and 30th, 2022) can be found in each docket.
June 29th Hearing Transcript, Docket Nos. EPA-
HQ-0AR-2022-0330-0028 and EPA-HQ-0OAR-
2022-0331-0045, June 30th Hearing Transcript,
Docket Nos, EPA-HQ-0AR-2022-0330-0029 and
EPA-HQ-OAR-2022-0331-0044.

28 EMA Supplemental Comments, Docket Nos.
EPA-HQ-0OAR-2022-0330-0071, EPA-HOQ-0OAR-
2022-0331-0132; CARB Supplemental Comments,
Docket Nos. EPA-HQ-0AR-2022-0330-0072,
EPA-HQ-OAR-2022-0331-0133; Mass Comment
Campaign sponsored by Union of Concerned
Scienlists, Docket Nos. EPA-HQ-0AR-2022-0330-
0073, EPA-HQ-0OAR-2022-0331-0134; NESCAUM,
Docket Nos. EPA-HQ-OAR-2022-0330-0074,
EPA-HQ-0OAR-2022-0331-0135; OTC, Docket Nos.
EPA-HQ-0OAR-2022-0330-0075, EPA-HQ-OAR-
2022-0331-0136; Mid-Atlantic/Northeast Visibility
Union [MANEVU), Docket Nos. EPA-HQ-0OAR-
2022-0330-0076, EPA-HQ-0AR-2022-0310-0077,
EPA-HQ-0AR-2022-0331-0138, EPA-HQ-0AR-
2022-0331-0137.
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within the scope of prior waivers.
Specifically, we requested comment on
whether California’s 2018 HD Warranty
Amendments: (1) Undermine
California’s previous determination that
its standards, in the aggregate, are at
least as protective of public health and
welfare as comparable Federal
standards, (2) affect the consistency of
California’s requirements with section
202(a) of the Act, and (3) raise any other
“new issue” affecting EPA’s previous
waiver or authorization
determinations.2?

EPA also solicited comment on
whether it should grant a new waiver
for the 2018 HD Warranty Amendments
in the event that EPA cannot confirm
that some or all of those amendments
were within the scope of previous
waivers. We therefore asked
commenters to consider the three
prongs for the denial of a waiver request
under section 209(b)(1) of the CAA:
whether (A) California’s determination
that its motor vehicle emission
standards are, in the aggregate, at least
as protective of public health and
welfare as applicable Federal standards
is arbitrary and capricious, (B)
California does not need such standards
to meet compelling and extraordinary
conditions, and (C) California’s
standards and accompanying
enforcement procedures are inconsistent
with section 202(a) of the Clean Air
Act_."(]

Regarding section 209(b)(1)'s second
prong, EPA must grant a waiver request
unless the Agency finds that California
“does not need such State standards to
meet compelling and extraordinary
conditions.” EPA has interpreted the
phrase “'need[s] such State standards to
meet compelling and extraordinary
conditions” to mean that California
needs a separate motor vehicle program
as a whole in order to address
compelling and extraordinary
conditions in California (also known as
the “traditional” interpretation). EPA
noted its intention to use the traditional
interpretation and sought comment on
whether California needs the 2018 HD
Warranty Amendments under section
209(b)(1)(B).??

With regard to section 209(b)(1)'s
third prong, EPA has historically
considered consistency with section
202(a) to require that California’s
standards are technologically feasible
within the lead time provided, giving
due consideration to costs, and that
California and applicable Federal test
procedures are consistent. EPA

2987 FR at 35762,
an fef.
M [, al 35762-63.

requested comment on what provisions
from section 202(a) apply to California
due to the reference to section 202(a) in
section 209(b)(1)(C). EPA invited
comment on how such provisions, to
the extent they may apply to California’s
standards or enforcement procedures,
should be considered in the context of
EPA’s evaluation of CARB's waiver
request under the third prong.?2

2. ACT, ZEAS, and ZEP Certification
Regulations

EPA’s June 2022 FR Notice on CARB'’s
waiver request regarding the Advanced
Clean Truck Regulation (ACT), the Zero
Emission Airport Shuttle (ZEAS)
Regulation, and the Zero-Emission
Power Train (ZEP) Certification
Regulation asked for comment on
several matters. We requested comment
on all aspects of a full waiver analysis
applicable to each of the three
regulations. Therefore, we asked
commenters to consider the three
waiver prongs under section 209(b)(1) of
the CAA. EPA also noted its intention
to use the traditional interpretation of
section 209(b)(1)(B) and sought
comment on whether California needs
the ACT, ZEAS, and ZEP Certification
Regulations, as well what provisions
under section 202(a) should apply (and
how such provisions should be
evaluated) under section 209(b)(1)(C),
which requires consistency with section
202(a).33

B. Principles Governing this Review

The CAA has been a paradigmatic
example of cooperative federalism,
under which “States and the Federal
Government [are] partners in the
struggle against air pollution.” 34 In Title
11, Congress authorized EPA to
promulgate emission standards for
mobile sources and generally preempted
states from adopting their own
standards.? At the same time, Congress
created an important exception for the
State of California.

1. Scope of Preemption and Waiver
Criteria Under the Clean Air Act

The legal framework that governs
today's decisions stems from the waiver

az Id_

3387 FR 35768, 35770 (June 13, 2022).

44 General Motors Corp. v. United Stales, 496 U.S.
530, 532 (1990).

5 “The regulatory difference [between Titles |
and [1] is explained in part by the difficulty of
subjecting motor vehicles, which readily move
across state boundaries, to control by individual
states.” Engine Mfrs. Ass'nv. EPA, 88 F.3d 1075,
1079 (D.C. Cir, 1996). Congress also asserted federal
control in this area to avoid “the specter of an
anarchic patchwork of federal and state regulatory
programs”’ nationwide. See MEMA I, 627 F.2d 1095,
1109 (D.C. Cir. 1979).

provision first adopted by Congress in
1967 and its subsequent amendments.36
In title II of the CAA, Congress
established only two programs for
control of emissions from new motor
vehicles—EPA emission standards
adopted under the CAA and California
emission standards adopted under its
state law.37 Congress accomplished this
by preempting all state and local
governments from adopting or enforcing
emission standards for new motor
vehicles, while at the same time
providing that California could receive
a waiver of preemption for its emission
standards and enforcement procedures
in keeping with its prior experience
regulating motor vehicles, its role as a
laboratory for innovation in emission
reduction technologies for vehicles, and
its serious air quality problems. This
framework struck an important balance
that protected manufacturers from
multiple and different state emission
standards and preserved a pivotal role
for California in the advancement of
control of emissions from new motor
vehicles. Recognizing both the harsh
reality of California’s air pollution and
California’s ability to serve as a pioneer
and a laboratory for the nation in setting
new motor vehicle emission standards
and developing control technology,
Congress intentionally structured this
waiver provision to restrict and limit
EPA’s ability to deny a waiver to ensure
that California had broad discretion in
selecting the best means to protect the
health and welfare of its citizens.?8
Accordingly, section 209(a) preempts
states or political subdivisions from
adopting or attempting to enforce any
standard relating to the control of
emissions from new motor vehicles or
new motor vehicle engines.?® Under the

1 Central Valley Chrysler-Jeep, Inc. v. Goldstene,
529 F. Supp. 2d 1151, 1174 (“The waiver provision
ol the Clean Air Act recognizes that California has
exercised its police power to regulate pollution
emissions from motor vehicles since before March
30, 1966; a date that predates .
Act.”).

*7 Motor vehicles are “either ‘federal cars’
designed to meet the EPA’s standards or *California
cars’ designed to meet California’s standards.”
Engine Mfrs. Ass'n v, EPA, 88 F.3d 1075, 1079-80,
1088 [D.C. Cir. 1996) (*Rather than being faced with
51 different standards, as they had feared, or with
only one, as they had sought, manufacturers must
cope with two regulatory standards.”).

I See, e.g., S. Rep. No. 403, 90th Cong., 1st Sess.
33 (1967) (The waiver of preemption is for
California’s “unique problems and pioneering
efforts.”); 113 Cong. Rec. 30950, 32478 (“[T]he State
will act as a lesting agent for various types of
controls and the country as a whole will be the
beneficiary of this research.”) (Statement of Sen.
Murphy); MEMA I, 627 F.2d 1095, 1111 (D.C. Cir.
1979).

W42 11.5.C 7543(a)-(a) Prohibition No State or
any political subdivision thereof shall adopt or
attempt to enforce any standard relating to the

Continued

. . the Clean Air
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terms of section 209(b)(1), after notice
and opportunity for public hearing, EPA
must waive the application of section
209(a) to California unless the
Administrator finds that at least one of
three criteria to deny a waiver in section
209(b)(1)(A)=(C) has been met.4? EPA
may thus deny a waiver, in the context
of the Agency’s adjudicatory review,
only if it makes at least one of these
three factual findings (associated with
the three waiver criteria) based on
evidence in the record, including
arguments that opponents of the waiver
have provided.

The 1970 CAA Amendments
strengthened EPA’s authority to regulate
vehicular “emission[s] of any air
pollutant,” while reaffirming the
corresponding breadth of California’s
ability to regulate those emissions (by
amending CAA section 202 and
recodifying the waiver provision as
section 209(b), respectively).#! Congress

control of emissions from new motor vehicles or
new motor vehicle engines subject to this part. No
State shall require certification, inspection, or any
other approval relating to the control of emissions
from any new motor vehicle or now motor vehicle
engine as condilion precedent to the initial retail
sale, titling (if any), or registration of such motor
vehicle, motor vehicle engine, or equipment.

4042 11.8.C. 7543(b)(1): (1) The Administrator
shall, after notice and opportunity for public
hearing, waive application of this section to any
State which has adopted standards (other than
crankcase emission standards) for the control of
emissions from new molor vehicles or new motor
vehicle engines prior to March 30, 1966, if the State
determines that the State standards will be, in the
agaregate, at least as protective of public health and
welfare as applicable Federal standards. No such
waiver shall be granted if the Administrator finds
that—{A) the determination of the State is arbitrary
and capricious, (B) such State does not need such
State standards to meet compelling and
extraordinary conditions, or (C) such State
standards and accompanying enforcement
procedures are not consistent with section 7521(a)
of this title,

41[pn the 1970 Amendments, section 202(a) was
divided into section 202(a)(1) and section 202(a)(2).
Section 202(a)(1) included the directive for the
Administrator to “prescribe standards applicable to
emissions of any air pollutant . . . which in his
judgement cause, or contribute to, air pollution
which may reasonably be anticipated to endanger
publish health or welfare."” The previous lead time
requirement in section 202(a) was moved lo section
202(a)(2) and included the directive that any
regulation prescribed under 202(a)(1) “*shall take
effect after such period as the Administrator finds
necessary to permit the development and
application of the requisite technology, giving
appropriate consideration to the cost of compliance
within such period.” The 1970 CAA did not change
the cross reference to section 202(a) in section
209{(b)(1)(C). See CARB Initial ACT/ZEAS/ZEP
Comments at 11-12. As described below, the 1977
Amendments did not change the cross reference to
section 202(a) in section 209(b)(1){C) but did
expand the flexibility afforded to California under
section 200(h), The 1977 Amendments also added
section 202{a)(3) directing EPA o set heavy-duty
vehicle emission standards for certain emissions for
the 1983 model year and later. (Congress having
identified a need for standards in 1970 “had
hecome impatient with the EPA’s failure to

also established the National Ambient
Air Quality Standards (NAAQS)
program, under which EPA issues air
quality criteria and sets ambient air
quality standards for so-called “criteria”
pollutants, and states with regions that
have levels of pollutants greater than
those Federal standards must submit
state implementation plans, or SIPs,
indicating how they plan to attain the
NAAQS. These attainment SIPs are
often multi-year, comprehensive plans.

With the CAA Amendments of 1977,
Congress allowed California to consider
the protectiveness of its standards “in
the aggregate,” rather than requiring
each California standard to be as or
more stringent than its Federal
counterpart, to enable stronger
standards for a specific pollutant where
a weaker standard for a second pollutant
was necessary due to interactions
between control technologies.*?
Congress also approved EPA’s
interpretation of the waiver provision as
providing appropriate deference to
California’s policy goals and consistent
with Congress’s intent “to permit
California to proceed with its own
regulatory program” for new motor
vehicle emissions.®?

In addition, the 1977 Amendments
demonstrated the significance of
California's standards to the Nation as a
whole with Congress’ adoption of a new
section 177. Section 177 permits other
states addressing their own air pollution
problems to adopt and enforce
California new motor vehicle standards
“for which a waiver has been granted”
if certain criteria are met.44

promulgate a particulate standard” for heavy duty
vehicles.” NRDC, 655 F.2d at 325 (citing S. Rep.
No.127, 95th Cong., 1st Sess. 67 (1977), reprinted
in 3 Legislative History 1441)).

4242 U.5.C. 7543(b)(1). In further amendments to
the Act in 1977, section 209 (formerly seclion 208)
was amended to require the U.S, Environmental
Protection Agency (EPA) to consider California’s
standards as a whole, so that California could seek
a waiver from preemption if its standards “in the
aggregate’ protected public health at least as well
as Federal standards. See Clean Air Act
Amendments of 1977, Pub. L. 95-95, section 207,
91 Stat. 685. See also Motor Vehicle Mfrs. Ass'n of
U.S., Inc. v. New York State Dep't of Env't
Conservation, 17 F.3d 521, 525 (2d Cir. 1994).

43 H.R. Rep. No. 95-204, al 301 (1977).

44This provision was intended to conlinue the
balance, carefully drawn in 1967, between states’
need to meet increasingly stringent federal air
pollution limits and the burden of compliance on
auto-manufacturers. See, e.g., H.R. Rep. No. 294,
a5th Cong., 1st Sess. 300-10 (1977) [*[S]ection 221
of the bill broadens State authority, so that a State
other than California . . . is authorized to adopt
and enfloree new motor vehicle emission standards
which are identical to California’s standards. Here
again, however, strict limits are applied . . . . This
new State authority should not place an undue
burden on vehicle manufacturers . . . .""); Motor
Vehicle Mfrs. Ass'n v. NYS Dep't of Env't
Conservation, 17 F.3d 521, 527 (2d Cir. 1994)
(“*Many states, including New York, are in danger

Any state with qualifying SIP
provisions may excrcise this option and
become a *section 177 State,” without
first seeking the approval from EPA.15
Thus, the 1977 Amendments further
recognize California’s important role in
mobile source air pollution control, both
by making it easier for California to
obtain waivers (by allowing the State's
protectiveness determination to be made
*“in the aggregate”) and by expanding
the opportunity (via section 177) for
other states to adopt California’s
standards.

Given the text, legislative history, and
judicial precedent, EPA has consistently
interpreted section 209(b) as requiring
EPA to grant a waiver unless EPA or
opponents of a waiver can demonstrate
that one of the criteria for a denial has
been met.46 In this context, since
inception, EPA has recognized its
limited discretion in reviewing
California waiver requests. Therefore,
EPA’s role upon receiving a request for
waiver of preemption from California
has consistently been limited and
remains only to be to determine whether
it is appropriate to make any of the three
factual findings specified by the CAA. 1f
the Agency cannot make at least one of
the three findings, then the waiver must
be granted. The three waiver criteria are
properly seen as criteria for a denial,
This reversal of the normal statutory
structure embodies and is consistent
with the congressional intent of
providing deference to California to
maintain and further develop its own
new motor vehicle emission program.

Additionally, in previous waiver
decisions, EPA has noted that section
209(b)(1) specifies particular and
limited grounds for rejecting a waiver
and has therefore limited its review to

of not meeting increasingly stringent federal air
pollution limits . . . . It was in an effort o assist
those states struggling to meet federal pollution
standards that Congress, as noted earlier, directed
in 1977 that other states could promulgate
regulations requiring vehicles sold in their state to
be in compliance with California’s emission
standards or to ‘pigayback’ onto California’s
preemption exemption. This opt-in authority, set
forth in section 177 of the Act, 42 U.S.C. 7507, is
carefully circumscribed to avoid placing an undue
burden on the automobile manufacturing
industry.")

43 CAA section 177, 42 U.S.C. 7507.

0 MEMA I 627 F.2d at 1120-21 (“The language
of the statute and its legislative history indicate that
California’s regulations, and California’s
delermination that they comply with the statute,
when presented to the Administrator are presumed
to satisfy the waiver requirements and that the
burden of proving otherwise is on whoever attacks
them.'): MEMA II, 142 F.3d 449, 462 (D.C. Cir.
1998) (*[Slection 209(b) sets forth the only waiver
standards with which California must comply. . . .
If EPA concludes that California's standards pass
this test, it is obligated to approve California’s
waiver application.”).
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those grounds.*7 EPA has also noted
that the structure Congress established
for reviewing California’s standards is
deliberately narrow, which further
supports this approach. This has led
EPA to reject arguments that are not
specified in the statute as grounds for
denying a waiver:

The law makes it clear that the waiver
requests cannot be denied unless the specific
findings designated in the statute can
praperly be made. The issue of whether a
proposed California requirement is likely to
result in only marginal improvement in air
quality not commensurate with its cost or is
otherwise an arguably unwise exercise of
regulatory power is not legally pertinent to
my decision under section 209, so long as the
California requirement is consistent with
section 202(a) and is more stringent than
applicable Federal requirements in the sense
that it may result in some further reduction
in air pollution in California. Thus, my
consideration of all the evidence submitted
concerning a waiver decision is
circumscribed by its relevance Lo those
questions that I may consider under section
209(b).%8

EPA’s evaluation of accompanying
enforcement procedures that are
identified in section 209(b)(1)(C) is done
by assessing the first and third waivers
prongs at 209(b)(1)(A) and
209(b)(1)(C).12

2. Deference to California

EPA has also consistently noted that
the text, structure, and history of the
California waiver provision clearly
indicate both congressional intent and
appropriate EPA practice of leaving
decisions on “ambiguous and
controversial matters of public policy”
to California’s judgment.5° In waiver
decisions, EPA has thus recognized that
congressional intent in limiting review
of California waiver requests to the
section 209(b)(1) criteria was to ensure
that the Federal government did not
second-guess the wisdom of state

olicy.51 In an early waiver decision
EPA highlighted this deference:

It is worth noting . . . 1would feel
constrained to approve a California approach

47 See, e.g., 78 FR 2112 (January 9, 2013); 87 FR
14332 (March 14, 2022) [SAFE 1 Reconsideration
Decision).

4878 FR at 2115 (footnote omitted).

4987 FR 35760, 35762-63 (June 13, 2022).

5040 FR 23102, 23103-04 (May 28, 1975); see also
LEV 1, 58 FR 4166 (January 13, 1993), Decision
Document at 64,

51 Ford Motor Co. v. Environmental Protection
Agency (Ford Motor), 606 F.2d 1293, 1302 (D.C. Cir.
1979} (*The Administrator is charged with
undertaking a single review in which he applies the
deferential standards set forth in Section 209(b) to
California and either grants or denies a waiver
without exploring the consequences of nationwide
use of the California standards or otherwise
stepping bevond the responsibilities delineated by
Congress.”).

to the problem which 1 might also feel unable
to adopt at the federal level in my own
capacity as a regulator. The whole approach
of the Clean Air Act is Lo force the
development of new types of emission
control technology where that is needed by
compelling the industry to “catch up” to
some degree with newly promulgated
standards. Such an approach . . . may be
attended with costs, in the shape of reduced
product offering, or price or fuel economy
penalties, and by risks that a wider number
of vehicle classes may not be able to
complete their development work in time.
Since a balancing of these risks and costs
against the potential benefits from reduced
emissions is a central policy decision for any
regulatory agency under the statutory scheme
outlined above, I believe I am required to
give very substantial deference to California’s
judgments on this score.52

This view is further supported by the
House Committee Report accompanying
the 1977 amendments to the Clean Air
Act. The Report explained that,
although Congress had the opportunity
to restrict the waiver provision, it
instead elected to expand California’s
flexibility to adopt a complete program
of motor vehicle emission controls.
According to the Report, the 1977
Amendments were intended to ratify
and strengthen the California waiver
provision and to affirm the underlying
intent of that provision, Le., to afford
California the broadest possible
discretion in selecting the best means to
protect the health of its citizens and the
public welfare.53

3. Standard and Burden of Proof

In Motor and Equipment
Manufacturers’ Association v. EPA, 627
F.2d 1095 (D.C. Cir. 1979) (MEMA 1), the
U.S. Court of Appeals for the District of
Columbia stated, with regard to the
standard and burden of proof, that the
Administrator’s role in a section 209
proceeding is to:

[Clonsider all evidence that passes the
threshold test of materiality and . . .
therealter assess such material evidence
against a standard of proof to determine
whether the parties favoring a denial of the
waiver have shown that the factual
circumstances exist in which Congress
intended a denial of the waiver.54

The court in MEMA [ considered the
standards of proof under section 209 for
the two findings necessary to grant a
waiver for an “accompanying
enforcement procedure” (as opposed to
the standards themselves); (1)
Protectiveness in the aggregate and (2)

5240 FR 23102, 23103-04 f]\-{ay 28, 1975); LEV I,
58 FR 4166 (January 13, 1993), Decision Document
at 64.

53H.R. Rep. No 294, 95 Cong., 1st Sess. 301-02
(1977) (cited in MEMA I, 627 F.2d at 1110).

54 MEMA I, 627 F.2d al 1122,

consistency with CAA section 202(a)
findings. The court instructed that ““the
standard of proof must take account of
the nature of the risk of error involved
in any given decision, and it therefore
varies with the finding involved. We
need not decide how this standard
operates in every waiver decision.” 5%

With respect to California’s
protectiveness determination, the court
upheld the Administrator’s position that
to deny a waiver there must be clear and
compelling evidence to show that the
proposed procedures undermine the
protectiveness of California’s
standards.56 The court noted that this
standard of proof also accords with the
congressional intent to provide
California with the broadest possible
discretion in setting regulations it finds
protective of the public health and
welfare.57

With respect to the consistency
finding, the court did not articulate a
standard of proof applicable to all
proceedings but found that the
opponents of the waiver were unable to
meet their burden of proof even if the
standard were a mere preponderance of
the evidence. Although MEMA I did not
explicitly consider the standards of
proof under section 209 concerning a
waiver request for “standards,” as
compared to accompanying enforcement
procedures, there is nothing in the
opinion to suggest that the court’s
analysis would not apply with equal
force to such determinations. EPA’s past
waiver decisions have consistently
made clear that: “[E]ven in the two areas
concededly reserved for Federal
judgment by this legislation—the
existence of compelling and
extraordinary conditions and whether
the standards are technologically
feasible—Congress intended that the
standard of EPA review of the State
decision to be a narrow one.” 58

Although EPA evaluates whether
there are compelling and extraordinary
conditions in California, the Agency
nevertheless accords deference to
California on its choices for how best to
address such conditions in light of the
extensive legislative history of section
209(b). As noted earlier, the burden of
proof in a waiver proceeding is on EPA
and the opponents of the waiver. This
is clear from the statutory language
stating that EPA “shall . . . waive”
preemption unless one of three statutory
factors is met. This reading was upheld
by the D.C. Circuit in MEMA I, which
concluded that this obligation rests

55 0d.
5 Id’_
57 Id.
s1 See, e.g., 40 FR 21102-03 (May 28, 1975).
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firmly with opponents of the waiver in
a section 209 proceeding by holding
that:

The language of the statute and its
legislative history indicate that California’s
regulations, and California’s determinations
that they must comply with the statute, when
presented to the Administrator are presumed
to satisfy the waiver requirements and that
the burden of proving otherwise is on
whoever attacks them. California must
present its regulations and findings at the
hearing and thereafter the parties opposing
the waiver request bear the burden of
persuading the Administrator that the waiver
request should be denied.?®

The Administrator’s burden, on the
other hand, is to make a reasonable
evaluation of the information in the
record in coming to the waiver decision.
As the court in MEMA I stated, “Here,
too, if the Administrator ignores
evidence demonstrating that the waiver
should not be granted, or if he seeks to
overcome that evidence with
unsupported assumptions of his own,
he runs the risk of having his waiver
decision set aside as ‘arbitrary and
capricious.” 0 Therefore, the
Administrator’s burden is to act
“reasonably.” 61

II1. Discussion

This section evaluates cach of the two
waiver requests and sets forth EPA’s
rationale for granting each separate
request.52 First, we identify the specific
rubric by which we adjudicate each
waiver request. Because the 2018 HD
Warranty Amendments constitute
“accompanying enforcement
procedures,” as opposed to new
standards, EPA evaluates this request
under the more limited rubric for
accompanying enforcement procedures,
as detailed in section ITILA below,
However, even if EPA were to treat the
2018 HD Warranty Amendments as new
onroad standards and cvaluate them
under the full waiver criteria applicable
to such standards, the opponents of the
waiver have failed to meet their burden
of proof.

We next turn to the three waiver
criteria, which we evaluate in turn in
sections [IL.B-D. For each waiver
criterion, we set forth EPA’s general

SOMEMA L 627 F.2d al 1121,

01 at 1126,

61 fef

S2EPA intends our grant of the waiver for each
of the four California regulations at issue (i.e., 2018
HD Warranty Amendments, ACT, ZEAS, and ZEP
Certification Regulations,) to be severable. Were a
reviewing court to set aside our waiver action
regarding any particular regulation, or portion of
any particular regulation, EPA intends for the
actions on the remaining regulations and the
remaining portion of the affected regulation to
remain in effect,

approach to evaluating the criterion,
summarize the position of CARB and
the commenters for each of the waiver
requests, discuss EPA’s analysis of the
criterion, and finally present our
conclusion.®® Many of the waiver
opponents’ arguments centered on the
third waiver prong and, in particular, on
an argument that, notwithstanding
EPA’s conclusion that the California
standards and accompanying
enforcement procedures are feasible
within the lead time given under the
regulations, EPA must require California
standards to include four years’ lead
time required for certain Federal heavy-
duty vehicle standards set out in section
202(a)(3)(C). We address this argument
in detail in section 11LD.5, In every case,
we conclude that the opponents of the
waiver have failed to meet their burden
of proof.

Finally, EPA received comments
outside the scope of this action. We
discuss these comments, relating to
preemption under the Energy Policy and
Conservation Act (EPCA), the Equal
Sovereignty Doctrine and other
constitutional issues, in section IILE. As
the scope of EPA’s review under section
209 is constrained, EPA has declined to
consider them in granting these waiver
requests.

A. Evaluation of CARB's 2018 HD
Warranty Amendments

With respect to the 2018 HD Warranty
Amendments, we first address the
proper rubric by which to evaluate this
regulation. To determine the proper
rubric, EPA first evaluates whether
CARB’s 2018 HD Warranty
Amendments should be considered
standards or “accompanying
enforcement procedures” because
“section 209(b) refers to accompanying
procedures only in the context of
consistency with section 202(a).” 64
Specifically, under section 209(b)(1)(C),
EPA is to deny a waiver if “such state
standards and accompanying
enforcement procedures are not
consistent with section 202(a).” EPA
then evaluates whether CARB’s request
relating to its 2018 HD Warranty
Amendments should be treated as
within-the-scope of a prior waiver
request or as a request for a new waiver.
As we explain below, EPA concludes
that CARB’s 2018 HD Warranty

53 Although EPA issued separate Federal Nolices
that solicited comments on each waiver request,
EPA is electing to grant waivers for all the
regulations included in the two requests in this
single document in which it discusses each of the
two waiver criteria only once and then evaluates
each of CARB's regulations under each criterion
and makes separate decisions with respect to each
regulation.

GMEMA I, 627 F.2d at 1111-12.

Amendments are "accompanying
enforcement procedures” and that it is
also appropriate to treat CARB's request
as one for a new waiver. Given these
determinations, EPA applies the first
and third waiver prongs under 209(b)(1)
(relating to California’s protectiveness
determination and consistency with
202(a)) in evaluating CARB's request.
However, even if EPA were to treat
CARB’s 2018 HD Warranty Amendment
as a new standard for which California
is seeking a new waiver and apply all
three waiver prongs, EPA would
nonetheless grant the waiver.

CARB requested that the
Administrator confirm that the 2018 HD
Warranty Amendments fall within the
scope of the 2005 waiver of preemption
that the Administrator granted for
California’s emission standards and
associated test procedures for 2007 and
subsequent model year heavy-duty
diesel vehicles and engines, and its
waiver request includes discussion of
how each of the relevant prongs
applicable to enforcement procedures
(i.e., that the enforcement procedure
does not undermine California’s
protectiveness determination and that
there is consistency between the Federal
and California enforcement procedures)
are within the scope of the previously
granted waiver, In the alternative, CARB
requested EPA grant a new waiver of
preemption and discussed each of the
relevant prongs for a new waiver (i.e.,
protectiveness, consistency and, if
waiving a standard, the need for the
program as a whole to meet compelling
and extraordinary conditions in the
state).®> CARB noted that the 2018 HD
Warranty Amendments encompass
several elements that individually and
collectively establish more rigorous
emissions warranty and emissions
maintenance schedule requirements.56

EPA believes that the 2018 HD
Warranty Amendments are properly

45 See 2018 HD Warranty Amendments Waiver
Support Document at 18-25. CARB maintained that
the 2018 HD Warranly Amendments are within the
scope of the waiver EPA granted for CARB's 2007
heavy-duty vehicle emission standards. 70 FR
50322 [August 26, 2005). Therefore, CARB's waiver
request included information to demonstrate that
the 2018 HD Warranty Amendments do not
undermine the previous protectiveness
determination associated with the 2007 emission
standards nor do the Amendments affect the
consistency of the heavy-duty vehicles emission
standards with section 202(a) of the CAA. CARB
also stated that it is not aware of any new issues
raised by the Amendments. Alternatively, CARB
stated that, if EPA must grant CARB a new waiver
for the Amendments (in addition to the two waiver
criteria already discussed for the within-the-scope
request), California continues to need a separate
maotor vehicle program to meet compelling and
extraordinary conditions.

662018 HD Warranty Amendments Waiver
Support Document at 18-25,
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considered accompanying enforcement
procedures because they constitute
criteria designed to determine
compliance with applicable standards
and are accordingly relevant to a
manufacturer’s ability to produce
vehicles and engines that comply with
applicable standards for their useful
lives.67

Because accompanying enforcement
procedures are only contained in
section 209(b)(1)(C), or the third waiver
prong, EPA’s historical practice of
considering whether to grant waivers for
accompanying enforcement procedures
tied to standards for which a waiver has
already been granted is to determine
only: (1) Whether the enforcement
procedures threaten the validity of
California’s determination that its
standards are as protective of public
health and welfare as applicable Federal
standards, (i.e., the first prong) and (2)
whether the Federal and California
enforcement procedures are consistent
(i.e., the third prong).5® EPA notes that
these two criteria are similar to the
questions EPA reviews for within-the-
scope requests for both standards and
enforcement procedures. However,
when reviewing amendments to a
previously waived standard or
accompanying enforcement procedure,
for which CARB secks a within-the-
scope determination from EPA, EPA
also reviews whether the amendments
raise any “‘new issues” affecting the
Administrator’s previous waiver
determination, and if there are new
issues that trigger a full review of the
relevant two prongs.5?

In this instance, EPA believes new
issues have been raised by the
amendments and therefore it is
appropriate to review the Amendments
under the complete waiver criteria
applicable to accompanying
enforcement procedures (i.e., the first
and third waiver prongs). Because under
either compliance path the
manufacturer is under an additional
requirement that creates a new burden
rather than a flexibility, EPA belicves
this necessarily creates a new question
as to whether the accompanying
enforcement procedure meets the

47 MEMA Iat 1111-13 (“'In that setting we believe
that the Administrator correctly classified the in-
use maintenance regulations as accompanying
enforcement procedures’ rather than as
“standards.”); Decision Document accompanying
51 FR 12391 (April 10, 1986), at 3. EPA sets
emissions warranly periods under section 207(a)
and not section 202(a). See, e.g.. 48 FR 52170
(November 16, 1983).

68 MEMA [, 627 F.2d 1095, 1111, 1113; Decision
Document accompanying 61 FR 53371 (Oct. 11,
1996) at 17: 74 FR 3030, 3032 (Jan. 16, 2009).

4945 FR 54130 (Aug, 14, 1980); 46 FR 36742 (July
15, 1981); 75 FR 44948, 444951 (July 30, 2010).

requirements of the third waiver prong,.
EPA notes that there could be some
level of uncertainty in determining
whether “new issues’” have been raised,
including whether a compliance path
where manufacturers only cover the
costs of expected additional warranty
claims is equivalent to a new, more
stringent accompanying enforcement
procedure. In addition, because the
criteria for a within-the-scope waiver
evaluation and a full waiver are similar,
EPA believes it is prudent in this
instance to review the request under the
full waiver criteria (i.e., the relevant two
prongs identified above). The 2018 HD
Warranty Amendments encompass
several elements that individually and
collectively establish more rigorous
emissions warranty and emissions
maintenance schedule requirements that
raise issues regarding the technological
feasibility of the aggregate requirements
applicable to new heavy-duty vehicles
and engines. Therefore, EPA is
evaluating the 2018 HD Warranty
Amendments under the two waiver
criteria below that apply to
accompanying enforcement
procedures.”®

B. First Waiver Criterion: Are
California’s Protectiveness
Determinations Arbitrary and
Capricious?

We now turn to California’s
protectiveness determinations for the
regulations covered under each of its
waiver requests. EPA’s evaluation of
this first waiver prong is performed
under the construct explained here.
Section 209(b)(1)(A) of the Clean Air
Act requires EPA to grant a waiver
unless the Administrator finds that
California’s determination that its State
standards will be, in the aggregate, at
least as protective of public health and
welfare as applicable Federal standards,
is arbitrary and capricious. EPA may not
disregard California’s determination
unless there is “clear and compelling
evidence” to the contrary.”! Moreover,

70EPA believes it is only necessary to review: (1)
Whether the enforcement procedures are so lax that
they threaten the validity of California’s
determination that ils standards are as protective of
public health and welfare as applicable Federal
standards, and (2) whether the Federal and
California enforcement procedures are consistent.
However, even if EPA were to review the
enforcement procedures under the second waiver
criterion (as EPA does in the alternative below,
without conceding the second waiver criterion
applies, which we include in the event that those
opposed to the waiver believe the 2018 1D
Warranly Amendments are equivalent to new
emission standards rather than accompanying
enforcement procedures), the opponents of the 2018
HD Warranty Amendments have not met their
burden of proof regarding section 209(b)(1)(B).

71 MEMA [, 627 F.2d 1095, 1121-22 (D.C. Cir.
1979).

“[t]he language of the statute and its
legislative history indicate that
California's regulations, and California’s
determination that they comply with the
statute, when presented to the
Administrator are presumed to satisfy
the waiver requirements.” 72
Additionally, it is 'the parties opposing
the waiver request bear the burden of
persuading the Administrator that the
waiver request should be denied.” 73

1. EPA’s Historical Interpretation of
Section 209(b)(1)(A)

EPA’s long-standing interpretation
(also called the “traditional
interpretation”) is that the phrase “State
standards™ in section 209(b)(1) means
the entire California new motor vehicle
emissions program.”4 Therefore, as
explained below, when evaluating
California’s protectiveness
determination, EPA compares the
California standards as a whole to the
TFederal standards. That comparison is
undertaken within the broader context
of the previously waived California
program, which relies upon
protectiveness determinations that EPA
has previously found were not arbitrary
and capricious.”® That evaluation
follows the instruction of section
209(b)(2), which states: “If each State
standard is at least as stringent as the
comparable applicable Federal standard,
such State standard shall be deemed to
be at least as protective of health and
welfare as such Federal standards for
purposes of [209(b)(1)]."” 7®

To review California’s protectiveness
determination in light of section
209(b)(2), EPA conducts its own
analysis of the newly adopted California
standards to comparable applicable
Federal standards. The comparison

721d, See also Ford Motor, 606 F.2d 1203, 1207
(D.C. Cir. 1979).

T3IMEMA I, 627 F.2d at 1121,

7474 FR 32744, 32749 []lll}’ 8, 2009); 70 FR 50322
(Aug. 26, 2005); 77 FR 9239 (Feb. 16, 2012); 78 FR
2112, 2123 (Jan. 9, 2013).

7336 FR 17458 (Aug. 31, 1971). (“The law makes
it clear that the waiver requests cannot be denied
unless the specific finding designated in the statute
can properly be made. The issue of whether a
proposed California requirement is likely to result
in only marginal improvement in air quality not
commensurate with its cost or is otherwise an
arguably unwise exercise of regulatory power is not
legally pertinent to my decision under section 209,
so long as the California requirement is consistent
with section 202(a) and is more stringent than
applicable Federal requirements in the sense that it
may result in some further reduction in air
pollution in California.”). The “more stringent™
standard expressed here in 1971 was superseded by
the 1977 Amendments lo section 209, which
established that California’s standards must be, in
the aggregate, al least as protective of public health
and waelfare as applicable Federal standards. The
stringency standard remains, though, in section
209(b)(2).

HCAA section 200(b)(2).
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quantitatively answers whether the new
standards are more or less protective
than the Federal standards.

Section 209 provides two paths for
finding that California’s protectiveness
determination is reasonable. In addition
to a side-by-side comparison of
California and applicable Federal
standards considering section 209(b)(2),
California’s program can still be at least
as protective as EPA’s program even if
some (or even all) of the new or
amended standards in a waiver request
are less stringent than the applicable
EPA standards if California’s program,
as a whole, is at least as protective as
the Federal standards as a whole.??
Thus, EPA first examines whether the
side-by-side analysis under section
209(b)(2) resolves the protectiveness
inquiry. If there are some EPA standards
that are numerically more stringent that
the California standards, then the
question that EPA reviews is whether
the new or amended California
standards would cause the State’s new
motor vehicle emissions program as a
whole (“in the aggregate”) to hecome
less protective than EPA’s program. A
finding that California’s protectiveness
determination was arbitrary and
capricious under section 209(b)(1)(A)
must be based upon *““clear and
compelling evidence’ to show that
proposed [standards] undermine the
protectiveness of California’s
standards.”” 78

As noted previously, when
considering whether to grant waivers for
accompanying enforcement procedures
tied to standards for which a waiver has
already been granted, EPA has long held
that, under section 209(b)(1)(A)’s first
prong, it will only address the question
of whether the enforcement procedures
are so lax that they threaten the validity
of California’s previous determination
that its standards are as protective of
public health and welfare as applicable
Federal standards.”?

2. CARB’s Discussion of California’s
Protectiveness Determinations in the
Waiver Requests

a. 2018 HD Warranty Amendments

With regard to the 2018 HD Warranty
Amendments, CARB made a
determination that the Amendments
will not cause California’s motor vehicle

174l

78 MEMA I, 627 F.2d at 1122,

79 MEMA 1, 627 F.2d 1005, 1113 n.36 (D.C. Cir.
1979)(The Administrator “‘explored whether the
procedures had a negative effect on the
protectiveness of the California standards for which
a waiver had already been granted. See 43 FR 32183
(1978), reprinted in J.A. at 56. This inquiry is
perfectly consistent with the Administrator’s past
practice and his position in this court.”)

emission standards, in the aggregate, to
be less protective of public health and
welfare than applicable Federal
standards in Resolution 18-24.8° CARB
noted that the 2018 HD Warranty
Amendments do not reduce the
stringency of the previously waived
emission standards or the associated test
procedures for 2007 and subsequent
model year heavy-duty diesel engines
and vehicles, but instead establish
emissions warranty requirements for
heavy-duty diesel engines and heavy-
duty diesel vehicles that are more
stringent than the corresponding
Federal emission warranty requirements
for such engines and vehicles.?

b. ACT, ZEAS, and ZEP Certification
Regulations

Regarding CARB’s request for a
waiver for the ACT Regulation, ZEAS
Regulation, and ZEP Certification
Regulation, CARB noted that it made
protectiveness determinations for each
respective regulation in the request.

First, CARB stated that in Board
Resolution 78-10 it determined that the
requirements related to the control of
emissions contained in the ACT
Regulation will not cause California
motor vehicle emission standards, in the
aggregate, to be less protective of public
health and welfare than applicable
Federal standards, and that no basis
exists for EPA’s Administrator to find
that determination arbitrary and
capricious.82 CARB noted that its ACT
Regulation is clearly more stringent than
any applicable Federal requirements
because there are no comparable Federal
requircments.?8?

80 EPA-HQ-0AR-2022-0330-0004.

81 . at 19-20. CARB also noted that the newly
established emission warranty periods for every
category of California heavy-duty diesel engines
and heavy-duty diesel vehicles exceed the
corresponding federal emission warranty period of
5 years or 100,000 miles during this time frame.
CARB also noted that the newly established
minimum allowable maintenance schedules for
emissions-related parts are more restrictive
regarding allowable repairs or replacements of
emissions-related parts than the corresponding
federal allowable maintenance schedules, and the
Amendments expand the scope of California’s
emissions warranty beyond the federal emissions
warranly by expressly encompassing components
maonitored by HD OBD systems which, when they
fail, cause the HD OBD system's malfunction
indication light (MIL) to illuminate. Id.

A2 EPA-HQ-0AR-2022-0331-0003. See Board
Resolution 20-19,

43 [dd. CARB further notes that “because
California’s pre-existing motor vehicle emissions
program does not require medium- or heavy-duty
vehicles and engines to meet zero emission
standards, it is evident that the ACT regulation will,
in conjunction with other elements of California's
motor vehicle emissions program for medium and
heavy-duty vehicles, render California’s mator
vehicle emission emissions standards, in the
aggregate, to be at least as protective of public
health and welfare as applicable federal standards.”

Second, the ACT, ZEAS, and ZEP
waiver request also contained CARB’s
summary of the Board’s protectiveness
findings regarding its ZEAS Regulation
and explained that there are no
comparable Federal requirements,84

Finally, in the ACT, ZEAS, and ZEP
waiver request, CARB noted that the
ZEP Certification Regulation was also
accompanied by the Board approved
Resolution 19-15 that contained a
determination that these regulations
will not cause California’s motor vehicle
emission standards, in the aggregate, to
be less protective of public health and
welfare than applicable Federal
standards.85

3. Comments on California’s
Protectiveness Determinations

EPA did not receive any comment
suggesting that CARB’s 2018 HD
Warranty Amendments threaten the
validity of California’s determination
that its standards are as protective of
public health and welfare as applicable
Federal standards.86

However, EPA received several
comments that claimed that CARB’s
protectiveness determinations in
support of the ACT Regulation and the
ZEAS Regulation were arbitrary and
capricious.8” One commenter claimed
that CARB was pursuing a policy
directive toward the acceleration of
ZEVs in the medium- and heavy-duty
truck sector by glossing over a number
of impacts both within and outside the
State of California that renders the ACT
Regulation less protective than
applicable Federal standards.88 Several
commenters asserted that CARB over-
estimated the emission benefits of its
standards, even though CARB noted that
its standards would still enhance the
relative protectiveness of the California

84 fdf, at 20. See Board Resolution 19-16.

85 [d, at 20-21.

16 Although there is no information in the record
that would support a finding that CARB’s
protectiveness determination was arbitrary and
capricious in a section “209(b)(2) type” of analysis,
we note that, because section 209(b){1)(A) calls for
an analysis of whether California’s motor vehicle
emission standards, in the aggregate, are as
protective of public health and welfare as
applicable Federal standards, EPA also incorporates
the findings below regarding the protectiveness of
the regulations in CARB's ACT, ZEAS, and ZEP
waiver request lo the finding regarding the HD
Warranty Amendments.

87 Although EPA discusses these comments as
provided (meaning that some comments are
discussed in the context of multiple regulations at
once), EPA considered comments separately in its
evaluation of California’s protectiveness
determination for each regulation.

a8 Valero at 2. This commenter asserted that
CARB failed to conduct a full lifecycle analysis in
order to understand the full emission impacts of
battery electric vehicles and that CARB did not
consider potential reductions that may be achieved
by internal combustion engines.
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program that EPA previously found to
be as protective as the Federal
program.?®® EPA did not receive any
comments related to CARB’s
protectiveness determination for the
ZEP Certification Regulation.

As noted above, EPA received
comments that claimed that the ACT
Regulation would slow down fleet
turnover and that, by requiring zero-
emission vehicles, this regulation would
not “result in lower emissions of GHGs
and other pollutants than can be
achieved by internal combustion engine
(ICE) vehicles.” 92 Another commenter
contended that “to the extent a CARB
[commercial truck or tractor (CMV)] rule
or standard is technologically infeasible,
or likely result in new CMVs that are
cost prohibitive” or that raises
reliability concerns then “the agency”
would be acting “arbitrarily and
capriciously” to issue such a rule or
standard.9?

In response, CARB noted that these
commenters cannot establish “that
delayed purchases or pre-buys or other
purchasing choices would lead to
emissions increases as a result of ACT
or ZEAS" because “both regulations
will require displacement of higher-
emitting conventional vehicles with
zero-emission vehicles” and "[e]ven if
that displacement is lower or slower
than CARB estimated, these standards
nonetheless could not make California’s
motor vehicle program less protective
than EPA’s.” 92

EPA also received comments that
questioned the policy of CARB’s
adoption of the ACT and ZEAS
Regulations. One commenter claimed
that maintaining the existing Federal
standards would be the best way for
California to minimize environmental
impacts, based on a full lifecycle
assessment of emissions, instead of
California’s approach that would
necessitate expensive battery electric
technology that would slow fleet
turnover.®® Regarding the ACT
Regulation some commenters also

84 CARB Supplemental Comments, Docket Nos.
EPA-HQ-0OAR-2022-0330-0072, EPA-HQ-0AR-
2022-0331-0133. CARB noted that if there are any
benefits from the new standards then their adoption
cannot render the existing California program less
protective, CARB stated that, since there are no
comparable federal requirements for ACT and
ZEAS, this logic is all the more true.

90 ¥alero at 2; see also AFPM at 8.

M NADA at 2-3. We further address these latter
comments in our analysis of the third waiver
criterion below. In general, EPA has long explained
that “‘questions concerning the effectiveness of the
available technology are also within the calegory
outside my permissible scope of inquiry,” under
section 200(b)(1)(C). 41 FR 44209, 44210 (October
7. 1976).

92 CARB Supplemental Comments at 4.

PAFPM at 812,

claimed that CARB should have adopted
different regulatory approaches, such as
one that incorporates increased
introduction of renewable liquid and
gaseous fuels, which the commenter
claimed would be more cost effective.?4
In response, CARB noted that EPA is
precluded from considering different
policy or hypothetical rulemaking
options that CARB might have
considered and rather is properly
guided by the language at section
209(b)(2) that clearly states that if each
state standard is at least as stringent as
the comparable Federal standard that
such California standards shall be
deemed at least as protective of public
health and welfare as such Federal
standards for purposes of scction
209(b)(1).95

4, California’s Protectiveness
Determinations Are Not Arbitrary and
Capricious

As described above, EPA’s traditional
analysis has been to evaluate
California’s protectiveness
determination by comparing the new
California standards, or amendments, to
applicable EPA emission standards for
the same pollutants. The comparison of
EPA and California standards is
undertaken within the broader context
of the previously waived California
program, which relies upon
protectiveness determinations that EPA
has previously found were not arbitrary
and capricious.?® The prior statutory
requirement that each California
standard be “‘more stringent” than the
Federal standard was superseded by the
1977 Amendments to section 209,
which established that a waiver must be
granted where California’s standards
are, in the aggregate, at least as
protective of public health and welfare
as applicable Federal standards. This
was intended to afford California the
broadest possible discretion in
designing is motor vehicle emission
program,

EPA did not receive any comments or
information in the record that
demonstrated that CARB’s new, more
stringent 2018 HD Warranty
Amendments would threaten the

U4 One commenter suggests that, to the extent the
ACT Regulation is technologically infeasible or cost
prohibitive for customers or otherwise raises
reliability concerns, then CARB’s protectiveness
determination would be arbitrary and capricious.
Another commenter stated that California has not
conducted any air quality analysis per dollar of
investment relative to the existing Federal
standards versus the ACT Regulation. This
commenter claimed that a full life-cycle analysis
would reveal thal the existing Federal NOx
standards are the belter approach. AFPM at 12-15.

%3 CARD Supplemental Comments at 2.

o678 FR 2112, 2123 (January 9, 2013).

validity of CARB’s protectiveness
determination applicable to these
enforcement procedures. Based on the
record EPA cannot make a
determination that CARB’s
protectiveness finding regarding the
2018 HD Warranty Amendments was
arbitrary and capricious.

EPA has received no comment or
other information in the record to
support an argument that EPA’s
statutory interpretation of the first
waiver prong for its analysis of the
California emission standards (i.e., ACT
Regulation, ZEAS Regulation, and ZEP
Certification Regulation) is
unreasonable. In addition, EPA received
no comment or information that
provided any type of numerical
comparison of the stringency of CARB’s
standards to applicable Federal
standards. Specifically, there is no
evidence in the record to demonstrate,
by way of numerical comparison, that
CARB’s standards are not as stringent,
in the aggregate, as EPA’s
requirements.9” To the extent that
commenters stated that CARB over-
estimated the emission benefits of its
standards, on the basis of the record
EPA agrees with CARB that, under a
numerical comparison of the standards,
the new standards will still be more
stringent than the Federal program—
especially in the case of the ACT and
ZEAS Regulations, which have no
comparable Federal requirements.

Therefore, we find that the opponents
of the waiver have not met their burden
of proof to demonstrate that any of
CARB’s protectiveness determinations
associated with the regulations
contained in the two waiver requests
were arbitrary and capricious and,

97 EPA notes that CARB’s protecliveness
determinations, associated with each of the
regulations contained in its waiver request were not
arbitrary and capricious despite subsequent changes
to the “applicable Federal standards” in section
209(b}(1)(A). In this case changes in the applicable
standards are reflected in EPA’s recent rule to lower
NOyx and other air pollutants from heavy-duty
vehicles and engines starting in the 2027 model
vear. See B8 FR 4206 (January 24, 2023). EPA's
regulation does not relate to emission warranty and
other requirements for the same model year (2022-
2023) heavy-duty vehicles and engines as the 2018
HD Warranty Amendments. This is in contrast to
EPA’s recent rulemaking where the extended
emission warranty period takes place with the 2027
model year. Likewise, the EPA regulation does not
relate to or does not set zero-emission vehicle
requirements related to heavy-duty vehicles and
engines as do the regulations contained in CARB's
ACT, ZEAS, and ZEP waiver request. In addition,
at the time CARB submitted its waiver requests the
“applicable Federal standards™ were EPA’s
regulations adopted in 2002 and applicable to 2007
and 2010 requirements, and not EPA’s most recent
rulemaking. As noted, no evidence is in the record
to demonstrate, by way of numerical comparison,
that CARB’s standards are not as stringent, in the
apgregate, as the prior EPA standards that
commenced in the 2007 model year.
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