
23-1147

IN THE UNITED STATES COURT OF APPEALS DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

THE 200 FOR HOMEOWNERSHIP, ) 
THE 60 PLUS ASSOCIATION, ) 
ORANGE COUNTY WATER DISTRICT, ) 
and MESA WATER DISTRICT ) 

Petitioners, 

V. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. ___ _ 

PETITION FOR REVIEW 

Pursuant to Section 307(b )(I) of the Clean Air Act, 42 U .S.C. § 7607(b )(I), Section 702 

of the Administrative Procedure Act, 5 U.S.C. § 702, Rule I 5(a) of the Federal Rules of Appellate 

Procedure, Rule I 5(a) of the D.C. Circuit Rules, and the U.S. Constitution, Petitioners The 200 for 

Homeownership, The 60 Plus Association, Orange County Water District, and Mesa Water District 

(collectively, "Petitioners") hereby petition this Court for review of the final agency action of the 

Administrator of the United States Environmental Protection Agency C'EPA"), entitled California 

Stale Motor Vehicle and Engine Pollution Control Standards; Heavy-Duty Vehicle and Engine 

Emission Warranty and Maintenance Provisions; Advanced Clean Trucks; Zero Emission Airport 

Shuflle; Zero-Emission Power Train Cert(fication; Waiver of Preemption; Notice of Decision, 

published in the Federal Register at 88 Fed. Reg. 20,688 (Apr. 6, 2023) ("Waiver Grant"). This 

final agency action purports to grant a waiver of preemption to California (and, by extension, six 

other states that have opted to copy California's regulations) to impose its own greenhouse gas 
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emissions standards for new medium and heavy duty trucks and imposes zero- and near-zero

emissions vehicle sales mandates. A copy of this Notice of Decision is attached as Exhibit A to 

this Petition. This Court has jurisdiction, and venue is proper under 42 U.S.C. § 7607(b )(I). 

Jennifer L. Hernandez 
Holland & Knight LLP 
400 South Hope Street, 8th Floor 
Los Angeles, California 90071 
jenni fe r.hernandez@hklaw.com 

Brian C. Bunger 
Holland & Knight LLP 
560 Mission Street, Suite 1900 
San Francisco, California 94105 
brian.bunger@hklaw.com 

Date: June 5, 2023 

#2216173 15_vl 
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Respectfully submitted, 

HOLLAND & KNIGHT LLP 

Rafe Petersen (Bar ID Number: 465542) 
Counsel of Record 
800 17th Street NW, #1100 
Washington, D.C. 20006 
(202) 419-2481 
rafe.petersen@hklaw.com 

Attorneys for Petitioners 
The 200 For Homeownership 
The 60 Plus Association 
Orange County Water District 
Mesa Water District 
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CERTIFICATE OF SERVICE 

I hereby certify that on June 5, 2023, a copy of the foregoing petition for review has been served 
by United States first-class mail upon each of the following: 

Hon. Michael S. Regan 
Office of the Administrator ( 110 I A) 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, D.C. 20460 

Hon. Merrick Garland 
Attorney General of the United States 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, D.C. 20530 

Jeffrey Prieto 
Office of the General Counsel (231 0A) 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, D.C. 20460 

El izabeth Prelogar 
Solicitor General 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, D.C. 20530-0001 

#221617315_vl 

HOLLAND & KNIGHT LLP 
Rafe Petersen 
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EXHIBIT A 
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ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA-HQ-OAA-2022-0330, EPA-HQ-OAR-
2022-0331 ; FRL- 9900-02- OAR] 

California State Motor Vehicle and 
Engine Pollution Control Standards; 
Heavy-Duty Vehicle and Engine 
Emission Warranty and Maintenance 
Provisions; Advanced Clean Trucks; 
Zero Emission Airport Shuttle; Zero
Emission Power Train Certification; 
Waiver of Preemption; Notice of 
Decision 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice of decision. 

SUMMARY: The Environmenta l Protection 
Agency (EPA) is grunting the California 
A ir Resources Board's (CARB's) requests 
for waivers of Clean Air Act (CAA) 
preemption for t he follow ing California 
regulations: the Heavy-Duty Vehicle and 
Engine Emission Warranty Regulations 
and Main tenance Provisions, the 
Advanced Clean Trucks Regulation, t he 
Zero Emission A irport Shuttle 
Regulation. and the Zero-Emission 
Power Train Certification Regulation. 
EPA is issuing these decisions under the 
authority of CAA section 209. 

DATES: Petitions for review m ust be filed 
by June 5, 2023. 

ADDRESSES: EPA has established dockets 
for these requests under Docket ID EPA
HQ-OAR-2022-0330 and EPA-HQ
OAR-2022-0331. All documents relied 
upon in making these decisions, 
including those submitted to EPA by 
CARB, are contained in the public 
dockets. Publicly available d ocket 
materials arc available electronically 
through 1vw1v.regulations.gov. After 
opening the 1v1vw.regulations.gov 
website, enter EPA- HQ-OAR-2022-
0330 or EPA-HQ- OAR-2022-0331 in 
the " Enter Keyword or ID" fill-in box to 
view documents in t he record. A lthough 
a part of the official docket, Confidential 
Business Informat ion (CBI) or other 
information whose disclosure is 
restricted by s ta tu te is not included in 
the public doc kets. EPA's O ffice of 
Transportation and Air Quali ty (OTAQJ 
maintains a web page that contains 
general information on its review of 
California waiver a nd authorization 
requests. Included on that page are links 
to prior waiver and authorization 
Federal Register notices, some of which 
arc cited in this not ice; the page can be 
accessed at https:!hV1V1v.epa.govlslate-
a nd-loca It ra 11 sport at ion/vehicle-
em issionsca I if orn ia-1 va i vers•a 11 d
authorizations. 

FOR FURTHER INFORMATION CONTACT: 
David Dickinson, Office o f 
Transportation and A ir Quality, U.S . 
Environmental Protection Agency, 1200 
Pennsylvania Ave NW. T elephone: (202) 
343- 9256. Email: Dickinson.David@ 
epa.gov; or Kayla S teinberg, O ffice of 
Tran5portation and A ir Quali ty, U.S . 
Environmen tal Protection Agency, 1200 
Pennsylvania Ave. NW. Telephone: 
(202) 564-7658. Email: 
Steinberg.Kayla@cpa.gov. 
SUPPLEMENTARY INFORMATION: 
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I. Executive Summary 
T oday, as Administrator o f the EPA, 

1 am gran ting two separate requests for 
waivers of Clean A ir Act (CAA) 
preemption regarding four Californ ia 
A ir Resources Board (CARB) regulat ions 
for heavy-duty ("HD") onroad vehicles 
and engines. CARB made these req uests 
in two sepa rate letters to EPA in October 
2021 and December 2021, as described 
below. EPA is not taking act io n o n 
CARB's Ja n uary 2022 request 
concerning CARB's Omnibus Low NOx 
regulation.1 EPA will announr.e its 
decision regarding the O mnib us Low 
NOx Regulation waiver request in the 
future, by sepanite notice in the Federal 
Register. 

F irst, by letter dated October 22, 2021 , 
CARB notified EPA that it had finalized 
amendments to its emission standards 
and associated test procedures for 
heavy-duty diesel veh icles and 
cngincs.2 T hese "2018 HD Warranty 
Amendments," adopted by the CARB 
Board on June 28, 2018, extend the 
emissions warranty periods for 2022 
and subsequent model year onroad 
heavy-duty d iesel engines and for 2022 
and subsequent model year diesel 
vehicles w ith a gross vehicle weight 
rating exceeding 14,000 pounds 
powered by such engines.3 In its le tter 
to the Admin istrator, CARB requested 
that EPA determine the 2018 HD 
Warranty Amendments to be within the 

1 Omnibus Low NOx Waiver Rt>c1ucst. Docket No. 
El'A-HQ-Oi\R-2022-0332-0012: Onrnibus Low 
NOx Waiver Support Document, Docket No. EPA
HQ-OAR-2022-0JJ2-000Q. 

2 2016 IID Warranty Amenrlments Waiver 
Request. Docket No. EPA- IIQ--OAR- 2022-0330-
0007; 2018 HD Warranty Amcnrlmcnts Waiver 
Support Document. Docket No. EPA-HQ-OAR-
2022-0JJIHJ004. 

3 The 2018 J!D Warranty Amendments are 
comprised of amendments to title 13. California 
Code of Regulations. sections 1956.8, 2035. 2036, 
and 2040. 
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scope of a waiver the Administrator 
previously granted for California's 
emission standards and associated test 
procedures for 2007 and subsequent 
model year heavy-duty diesel vehicles 
and engines or, alternatively, that EPA 
grant California a new waiver of 
preemption for the amendments. By 
today's decision EPA finds that 2018 HD 
Warranty Amendments meet the criteria 
for a new waiver under section 209(b) 
of the Clean Air Act (CAA). 42 U.S.C. 
7543(b). 

Second, CARB's December 20, 2021, 
letter to the Admin istrator notified EPA 
that the CARB Board had finalized 
Advanced Clean Trucks (ACT), Zero 
Emission Airport Shuttle Bus (ZEAS), 
and Zero Emission Powerlrain (ZEP) 
Certification Rcgulations.4 The ACT 
Regulation, adopted by the CARB Board 
on January 26, 2021, requires that 
manufacturers produce and sell 
increasing percentages of medium- and 
heavy-duty zero-emission vehicles 
(ZEVs) and near zero-emission vehicles 
(NZEVs) in California. These quantities 
of vehicles arc based on increasingly 
higher percentages of manufacturers' 
annual sales of onroad heavy-duty 
vehicles, beginning in the 2024 model 
year. The ZEAS Regulation, adopted by 
the CARB Board on June 27, 2019. 
establishes steadily increasing zero
emission airport shuttle fleet 
composition requirements for airport 
shuttle fleet owners who service the 
thirteen largest California airports. The 
ZEP Certification Regulation, adopted 
by the CARB Board on June 27, 2019, 
establishes certification requirements 
and optional emission standards for 
2021 and subsequent model year 
medium- and heavy-duty ZEVs and the 
zero-emission powcrlrains installed in 
such vehicles.• CARB requested that 
EPA grant a new waiver for each of 
these regulations. By today's decision 
EPA finds that each of these three 
regulations meets the criteria for a new 
waiver under section 209(b). 

The legal framework for these 
decisions stems from the waiver 
provision first adopted by Congress in 
1967, and later amended in 1977 (and 
amended again, as explained below, in 
1990 when preemption of nonroad 

• ACl'/ZEASIZEP Waiver Rcqnesl, Docket No. 
El'A-1-JQ-Oi\R-2022--033 1--000-l; ACTIZEAS/ZEP 
Waiver Support Document. Docket No. EPA- I-IQ
OAR- 2022-0331--0003. 

5 Tho i\CT Regulation is nl title 13, O,lifomia 
Codo of Rcgnlution . sections 1063. and 1963.1 
through 1%3.5. Tho 7.EAS Rcgulalion is al tillc 17, 
California Code of Regnlalion, sections 05600.1 , 
95690.2, 95600.:l. 95690.4, 95690.5, 95690.6. 
95690.7, and 95690.8. Tho ZEP Certification 
Rcgnlation is al lilte 13, Califomia Codo of 
Regulation, sections section 1956.8 and lille 17. 
section 95663. 

engine and vehicle emissions standards 
was addressed). In sections 209(a) and 
209(b) of the Clean Air Act, Congress 
established that there would be only 
two programs for control of emissions 
from new motor vehicles-EPA 
emission standards adopted under the 
Clean Air Act, and California emission 
standards adopted under state law. 
Congress accomplished this by 
preempting ult State and local 
governments from adopting or 
attempting to enforce emission 
standards for new motor vehicles, while 
at the same time providing that 
California could receive a waiver of 
preemption for its emission standards 
and accompanying enforcement 
procedures. Other states can only adopt 
standards that arc identical to 
California's standards. This statutory 
scheme struck an important balance that 
protected manufacturers from multiple 
and different state emission standards, 
while preserving California's pivotal 
role as a laboratory for innovation in the 
control of emissions from new motor 
vehicles. Congress recognized that 
California could serve as a pioneer and 
a laboratory for the nation in setting 
new motor vehicle emission standards 
and the development of new emission 
control technologies. 

Further, Congress intentionally 
structured this waiver provision to 
restrict and limit EPA's ability to deny 
a waiver. The provision was designed to 
ensure California's broad discretion to 
determine the best means to protect the 
health and welfare of its citizens. 
Section 209(b) specifics that EPA must 
grnnt California a waiver if California 
determines that its standards arc, in the 
aggregate, at least as protective of the 
public health and welfare as applicable 
Federal standards. EPA may deny a 
waiver only if it makes at least one of 
three findings specified under the Clean 
Air Act. The findings that permit EPA 
to deny a waiver (also referred to as the 
three waiver prongs) arc: first, a finding 
that California's determination that its 
standards arc, in the aggregate, at least 
as protective as upplicablc Federal 
standards is arbitrary and capricious 
(section 209(b)(1)(A), or the first waiver 
prong); second, a finding that California 
has no need for such standards to meet 
compelling and extraordinary 
conditions (section 209(b)(1)(B). or the 
second waiver prong); or third, a finding 
that California's standards and 
accompanying enforcement procedures 
are inconsistent w ith section 202(a) of 
the Clean Air Act (section 209(b)(1 )(C), 
or the third waiver prong). 

Therefore, EPA's role upon receiving 
a request for waiver of preemption from 
California is narrow and limited to 

determining whether it is appropriate to 
make any of the three findings specified 
by the Clean Air Act. If the Agency 
cannot make at least one of the three 
findings, then the waiver must be 
granted.6 The courts have emphasized 
the narrowness ofEPA's review. In 
MEMA ll the Court of Appeals for the 
District of Columbia Circuit stated that 
"[S)cction 209(b) sets forth the only 
waiver standards with which California 
must comply." 7 EPA and the Court of 
Appeals for the District of Columbia 
Circuit have consistently interpreted 
section 209(b) as placing the burden on 
the opponents of a waiver to 
demonstrate that one of the criteria for 
a denial has been mct.6 

If California acts to amend a 
previously waived standard or 
accompanying enforcement procedure, 
the amendment may be considered 
within the scope of a previously granted 
waiver provided that it docs not 
undermine California's determination 
that its standards in the aggregate arc as 
protective of public health and welfare 
as applicable Federal standards, docs 
not affect the regulation's consistency 
with section 202(a) of the Clean Air Act, 
and raises no new issues affecting EPA's 
previous waiver decisions.9 

In 1990, Congress also established 
that there would be only two programs 
for control of emissions from most 
nonroad vehicles and engines-EPA 
emission s tandards adopted under the 
Clean Air Act, and California emission 
standards adopted under state law. 

In section 209(c)(1) of the Act, 
Congress preempted all states, or 
political subdivisions thereof, from 
adopting or attempting to enforce any 
standard or other requirement relating 
to the control of emissions for certain 
typos of new nonroad engines or 
vchiclcs.1° For all other nonroad 
engines. states, with the exception of 
California, ore generally preempted from 
adopting and enforcing standards and 

0 Motor nnd Equipment J,.,fanufacturcrs' 
Associatio11 v. EPA (,WEMA II/, 142 F.3d 440. 462-
63 (D.C. Cir. 1!198). 

' Id. ("If EPA concludes that Catiforuia's 
slandards pass this tcsl. ii is obligated to approve 
California's waiver nppticalion."). 

"Motor a11d Equipme11t Manufacturers' 
Association v. EPA (ME/\ft\ I/. 627 F.2d 1005, 1121 
(D.C. Cir. 1070). 

" 45 FR 54130 (t\ug. 14. 1980); 46 FR 36742 (July 
15. 1981); 75 FR 44948. 444951 [July 30. 2010). 

tu Stales arc expressly prccmplod from adopting 
or ntlernpting lo enforce any slnndnrd or other 
roq11ireme111 relating lo the control of emissions 
from new 11011road e11gines which are used in 
construction cquipmcul or vehicles or used in form 
cquipmcnl or vehicles. and which arc smaller than 
175 horsepower. Such express preemption under 
section 20!J(c)(l) of the i\cl also applies to now 
locomolives or new engines used in locomotives. 
Ct\t\ section 209(0)(1). 42 U.S.C. 7543(c)(l)[i\). 
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other requirements relating to the 
control of emissions.11 

On June 13, 2022, EPA issued three 
notit:es of opportunity for hearing and 
comment for the California regulations 
at issue here: the first notice covered the 
Heavy-Duty Vehicle and Engine 
Emission Warrnnty and Maintenance 
Provisions; the second notice covered 
the Advanced Clean Trucks Regulation, 
the Zero Emission Airport Shuttle 
Regulat ion, and the Zero-Emission 
Power Train Certification Regulat ion; 
and the third notice covered the 
"Omnibus" Low NOx Regulation.12 EPA 
is only taking action on the first two 
notices in this decision. 

As part ofEPA's public comment 
process for CARB's waiver requests, we 
have received comments from several 
states and organizations representing 
states, health and environmental 
organizations, industry, and other 
stakeholders. The vast majority of 
comments EPA received supported 
granting the waiver requests. 
Commenters generally supporting the 
waiver requests included CARB,1 3 

environmental and public health 
organizations, 1•1 state and local 

11 Section 20!J(o)(2)(A} requires lho Admiuislralor 
lo authorize C.11ifornia lo adopt and enforce 
standards and other rnquircrnenls relating lo tho 
control of emissions from such vehicles or engines 
under criteria similar to section 20!J(h) for new 
motor vehicles and engines. Considering the nearly 
identical language in both sections 20!J(b) a11d 
20!J(o)(2l(A). EPA has reviewed California's requests 
for authorization of nonroarl vehicle or engine 
standards under section 200(0)(2)(,\) using tho same 
principles that ii has historically applied in 
reviewing requests for waivers of preemption for 
new rnolor vehicle or new motor vchiclo onginc 
stnnrlarrls under section 209(b).This menns that 
Ci\RB's 11011road standards must be consistent with 
the technological feasibility requirements of seclio11 
202[a)(2). Sec 80 rn 76169. 76170 (Dec.9.2015). 
See Ellgitie Mfrs. Ass'n v. EPA. 88 F.Jd 1075, 1087 
(D.C. Cir. 1996) (" ... EPA was wilhiu the bounds 
of permissible construction in analogizing section 
209[e) on nonroad sources to section 20!J(a) 011 
motor vehicles."). This historical approach lo 
nonrond aulhori:r .... 11ions is not being revisiled here. 

"87 FR 357G0 (funo lJ, 2022): 87 FR 35765 (June 
13. 2022): and 87 FR 35768 [Juno 13. 2022). 

"CARB Initial 2018 HD 1Varra11ty i\111e11dmenls 
Comments. Docket No. EPA-HQ-OAR-2022-0330-
0063: CARil initial AC!' Comments. Docket No. 
EPr\-llQ-OAR- 2022-0331- 0127: CARll 
Supplemental Comments. Docket Nos. EPi\-HQ
OAR-2022-0330-0072. EPA-HQ-Oi\R- 2022-
0331-0133. 

1• Environmental and l'ublic Health 
Organizations. Docket Nos. EPi\-HQ-O/\R-2022-
0330-0066. EPA-HQ-Oi\R- 2022-0331-0099: 
I leallh and l'v1edical Organizations. Docket No. 
El'A- HQ-OAR-2022-0331-0057. 

governments,15 states' organizations,16 

members ofCongress,17 and some auto 
manufacturers.18 Commenters generally 
opposing the waiver requests included 
the Truck and Engine Manufacturnrs 
Association (EMA),19 the National 
Automobile Dealers Association 
(NADA),20 the American Fuel & 
Petrochemical Manufacturers (AFPM),2 1 

the American Trucking Associations 
(ATA),22 the Western States Petroleum 
Associat ion,23 and the Texas Public 
Policy Foundation.24 EPA has 
considered all comments including 
those submitted after the close of the 
comment period. After an evaluation of 

" See. e.g., Stale of California et al. Docket No. 
EPA-HQ-OAR- 2022-0331-0092 (i11cluding 
comments sulJ1nilled ou behalf of the Stales of 
California. Colorado, Connecticut. Delaware. 
Hawaii, Illinois. Maryland. Minnesota, New Jersey. 
New York. Oregon, Rhode Island. Vermont. 
Washington. Wisconsin, the Commonwealth of 
Massachusells, the District of Columbia, and the 
City of New York): New York State Department of 
Environmental Conservation (NYSDEC), Docket 
Nos. EPA-HQ-OAR-2022-0330-0061, EPA-HQ
OAR-2022--0331-0103: Maino Doparlmonl of 
Environmental Protection (Maino). Docket Nos. 
EPA-HQ-OAR-2022-0330-0034. El'A-HQ-OAR-
2022-0331-0074: Colorado Energy Office 
(Colorado). Dockel No. El'A-HQ-Oi\R-2022- 0331-
0034: Washington State Department of Ecology 
(Washington). Docket Nos. EPi\- llQ-Oi\R- 2022-
0330-0056. EPA-HQ-OAR-2022-0331-0079: 
South Coast Air Quality Mnuagcment District 
(SCAQMD). Docket No. EPi\-HQ-OAR-2022-
0331-0075; San Joaquin Valley Unifi ed Air 
Pollution Control District (SJVUJ\PCD). Docket Nos. 
EPA-HQ-OAR-2022-0330-0055. F.l'J\-HQ-OAR-
2022- 0331--0106. 

' " See, e.g .• Northeast Stales for Coordinated Air 
Use Manngcmcnt (NESC,\UM). Docket Nos. EPJ\
HQ-OJ\R-2022-0330-0017. EPA-HQ-Ot\R-2022-
0330-0053. EPt\-HQ-OAR- 2022- 0330-0074, EPA
I IQ-OAR- 2022-0331-0104, EPA-HQ-OAR-2022-
033 t-<ll 35, : National i\ssocialion of Clean Air 
Agencies (NACAA). Docket Nos. EPA-HQ-OAR-
2022-0330-0035, EPA- l lQ-OAR- 2022-0330-0019. 
El'1\-HQ-Oi\R-2022-0331-00&7. EPA-HQ-OAR-
2022-0331-0029: 01.0110 Transport Commission 
(OTC). Docket Nos. EPA-HQ-OJ\R- 2022--0330-
0062, EPA-HQ-Ot\R-2022-0330-0021. EPA-HQ
OAR-2022-0330-0075. EPJ\-HQ-OAR-2022-
0331-0105, El'A-HQ-OAR-2022-0331-0033, EPA
HQ-OAR-2022-0331-0136. 

11 Padilla ot al. Docket Nos. EP1\-HQ-OAR-
2022-0330-0025. EP,\-HQ-Oi\R-2022-0331-0038. 

18Tcsla. Docket No. EPA-IIQ-OAR-2022-0330-
0038, EPA-HQ-OAR- 2022-0331- 00&0: Riviau, 
Docket No. EPA- HQ-OAR-2022-0331-0066. 

'" EMA Testimony, Docket Nos. EPA-HQ-Oi\R-
2022--0330--0016, El'A-HQ-OAR-2022-0331-0026; 
EM/\ Initial Commonls, Docket Nos. El'A-HQ
OAR- 2022-0330-0032, EPA-HQ-OAR-2022-
0331- 0071: EMA Supplemonlal Comments. Docket 
Nos. EPA-HQ-OAR-2022-0330-0071. EPA-IIQ
OAR-2022-0331-0132, 

'"NADA. Docket Nos. EPA-HQ-OAR-2022-
0330-0050, EPA-HQ-OAR-2022-0331-0090. 

"AFPM. Docket No. EPA-HQ-OAR-2022-0331-
0088. 

22 AT1\, Docket No. EPA- IIQ-OAR- 2022- 0331-
00!Jt. 

" Western Stales Petroleum Association. Docket 
No. EPA-HQ-OAR-2022-0331-0I0!J. 

"Toxas Public Policy Fo1111datio11. Docket No. 
EPA-HQ-OAR-2022-0330-0036, EPA-I IQ-OAR-
2022-0331-0059. 

the record and comments, I have 
determined that the waiver opponents 
have not met their burden of proof in 
order for EPA to deny either of the two 
CARB waiver requesis under any of the 
three waiver prongs set forth in section 
209(6)(1). As such, EPA is granting 
CARB's two waiver requests.2s 

JI. Background 

A. EPA 's Consideration of CARB's 
Request 

On June 1:3, 2022, EPA announced the 
opportunity for hearing and comment 
on CARB's waiver requests in three 
Federal Register notices (FR Notices).26 

EPA held one public hearing on June 29 
and June 30, 2022, covering all three FR 
Notices.27 As noted above, EPA's 
decision here pertains only to the 2018 
HD Warranty Amendments, the ACT 
Regulation. the ZEAS Regulation, und 
the ZEP Certification Regulat ion. EPA 
has considered all comments submitted 
pertaining to these regulations, 
including those submitted after the 
close of the comment period.20 

1. 2018 HD Warranty Amendments 

EPA's June 2022 FR Notice on CARB's 
waiver request regarding the 2018 HD 
\<Varranty Amendments asked for 
comment on several matters. Since 
CARB had submitted a within-the-scope 
request, EPA first invited comment on 
whether those amendments meet the 
criteria for EPA to confirm that they arc 

is In deciding to grant these waiver requests, EPA 
is relying on its legal interpretation of the statute 
as explained in this notice. In each case, EPA 
believes that its interpretation conslilutcs the best 
inlerprelalion of the slatulc. applying traditional 
principles of statutory interpretation. Further. lo the 
extent there is any genuine ambiguity within the 
slalule relater! to these interpretations . EPA believes 
ii has reasonably resolved such amuiguity. Sec 
Che1nm U.S.A .. Inc. v. NRDC. 467 U.S. 837,866 
(1984) (deference is owed to reasonable agency 
resolutions of statutory nmbigu ily). 

2087 FR 35760 [June 13. 2022): 87 FR 35765 [Juno 
13. 2022): a11d 87 FR 35768 (Juno 13, 2022). 

27 t\ transcript for each day of tho hearing (June 
29th and 30tl,. 2022) can be found in each docket. 
June 29th Hearing Transcript. Docket Nos. EPA
IIQ-OAR- 2022- 0330-0028 and EPA-HQ-Oi\R-
2022-0331--0045. June 30th Hearing T ranscript. 
Docket Nos. EPA-HQ-OAR-2022-0330-0029 and 
EPA-HQ-OAR-2022- 0331- 0044. 

26 EMA Supplemental Comments, Docket Nos. 
EPA-HQ-OAR- 2022-0330-0071. EPA- HQ-OAR-
2022-033 1-0132: CARil Supplemental Comments. 
Docket Nos. EPA-HQ-OAR-2022-0330-0072. 
EPA-HQ-OAR- 2022- 0331-0133: Mass Comment 
Campaign sponsored by Union of Concerned 
Scientists. Docket Nos. EPt\-HQ-Ot\R-2022-0330-
0073, El'A-HQ-OAR-2022-0331-0134: NESCA UM. 
Docket Nos. EPA-HQ-OAR- 2022-0330-0074, 
EPA- HQ-OAR- 2022-0331- 0135: OTC. Docket Nos. 
EPA- HQ-Ot\R-2022-0330-0075. EPA-I IQ-OAR-
2022--0331- 0136; Mid-Atlantic/ Northeast Visibility 
Union (MANEVU). Dockel Nos. EPt\-HQ-OAR-
2022-0330-0076, EPA-HQ-OAR-2022- 0330-0077. 
EPA-I IQ-OAR- 2022--0331- 0138. EPA- HQ-OAR-
2022-0331-0137. 
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within the scope of prior waivers. 
Specifically, we requested comment on 
whether California's 2018 HD Warranty 
Amendments: (1) Undermine 
California's previous determination that 
its standards, in the aggregate, arc at 
least as protective of public health and 
welfare as comparable Federal 
standards, (2) affect the consistency of 
California's requirements with section 
2O2(a) of the Act, and (3) raise any other 
"new issue" affecting EPA's previous 
waiver or authorization 
dctcrminations.20 

EPA also solicited comment on 
whether it should grant a new waiver 
for the 2018 HD Warranty Amendments 
in the event that EPA cannot confirm 
that some or al I of those amendments 
were within the scope of previous 
waivers. We therefore asked 
commentcrs to consider the three 
prongs for the denial of a waiver reques t 
under section 2O9(b)(1) of the CAA: 
whether (A) California's determination 
that its motor vehicle emission 
standards ure, in the aggregate, at least 
as protective of public health and 
welfare as applicable Federal standards 
is arbitrary and capricious, (13) 
California docs not need such standards 
to meet compelling and extraordinary 
conditions, and (CJ California's 
standards and accompanying 
enforcement procedures are inconsistent 
with section 2O2(a) of the Clean Air 
Act.30 

Regarding section 2O9(b)(l)'s second 
prong, EPA must grant a waiver request 
unless the Agency finds that California 
"docs not need such State standards to 
meet compelling and extraordinary 
conditions." EPA has interpreted the 
phrase "necdlsl such State standards to 
meet compelling and extraordinary 
conditions" to mean that California 
needs a separate motor vehicle program 
as a whole in order to address 
compelling and extraordinary 
conditions in California (also known as 
the "traditional" interpretation). EPA 
noted its intention to use the traditional 
interpretation and sought comment on 
whether California needs the 20113 HD 
Warranty Amendments under section 
2O9(b)(1)(B).J1 

With regard to section 2O9(b)(1 )'s 
third prong, EPA has historically 
considered consistency with section 
2O2(a) to require that California's 
standards arc technologically feasible 
within the lead time provided, giving 
due consideration to costs, and that 
California and applicable Federal test 
procedures arc consistent. EPA 

2u37 FR al 357tl2. 

'" ld. 
" l</. al 357()2-{;3. 

requested comment on what provisions 
from section 2O2(a) apply to California 
due to the reference to section 2O2(a) in 
section 2O9(b)(1)(C). EPA invited 
comment on how such provisions, to 
the extent they may apply to California's 
s tandards or enforcement procedures, 
should be considered in the context of 
EPA's evaluation ofCARB's waiver 
request under the third prong.J2 

2. ACT, ZEAS, and ZEP Certification 
Regulations 

EPA's June 2022 FR Notice on CARB's 
waiver request regarding the Advanced 
Clean Truck Regulation (ACT), the Zero 
Emission Airport Shuttle (ZEAS) 
Regulation, and the Zero-Emission 
Power Train (ZEP) Certification 
Regulation usked for comment on 
several nwttcrs. We requested comment 
on all aspects of a full waiver analysis 
applicable to cuch of the three 
regulat ions. Therefore, we asked 
commcntcrs to consider the three 
waiver prongs under section 2O9(b)(1) of 
the CAA. EPA also noted its intention 
to use the traditional interpretation of 
section 2O9(bl(ll(B) and sought 
comment on whether California needs 
the ACT, ZEAS, and ZEP Certification 
Regulations, as well what provisions 
under section 2O2(a) should apply (and 
how such provisions should be 
evaluated) under section 2O9(h)(1)(C), 
which requires consistency with section 
202(a).3J 

B. Principles Governing this Review 

The CAA has been a paradigmatic 
example of cooperative federalism, 
under which "States and the Federal 
Government !are! partners in the 
struggle against air pollution." 3 4 In Title 
II, Congress authorized EPA to 
promulgate emission standards for 
mobile sources und generally preempted 
states from adopting their own 
standards.J5 At the same time, Congress 
created an important exception for the 
State of California. 

1. Scope of Preemption and Waiver 
Criteria Under the Clean Air Act 

The legal framework that governs 
today's decisions stems from the waiver 

" id. 
» 37 FR 3576!!, 35770 (Juno 13. 2022). 
3 4 General iWotors Corp. v. United States. 496 U.S. 

530. 532 (1990). 
35 "Tho regulatory difforcnco I be tween Titles I 

nnd II) is explained in part by tho difficulty of 
subjecting motor vehicles. which readily move 
ncross stale boundaries. lo control by individual 
s1a1cs." Engine Mfrs. Ass'n v. EPA. 88 F.3d 1075. 
107!1 [D.C. Cir. 19%). Congress also assorted federal 
control in this area to avoid "the specter of an 
anarchic patchwork of fede ral and stale regulatory 
programs" ualionwido. See MEMA I. 627 F.2d 1095. 
1109 (D.C. Cir. 1979). 

provision first adopted by Congress in 
1967 and its subsequent amendments.J6 

In title II of the CAA, Congress 
established only two programs for 
control of emissions from new motor 
vehicles-EPA emission standards 
adopted under the CAA and California 
emission standards adopted under its 
state law.J7 Congress accomplished this 
by preempting all state and local 
governments from adopting or enforcing 
emission standards for new motor 
vehicles, while at the same time 
providing that California could receive 
a waiver of preemption for its emission 
standards and enforcement procedures 
in keeping with its prior experience 
regulating motor vehicles, its role as a 
laboratory for innovation in emission 
reduction technologies for vehicles, and 
its serious air quality problems. This 
framework struck an important balanr.c 
that protected manufacturers from 
multiple and different state emission 
standards and preserved a pivotal role 
for California in the advancement of 
control of emissions from new motor 
vehicles. Recognizing both the harsh 
reality of California's a ir pollution and 
California's ability to serve as a pioneer 
and a laboratory for the nation in setting 
new motor vehicle emission standards 
and developing control technology, 
Congress intentionally structured this 
waiver provision to restrict and limit 
EPA's ability to deny a waiver to ensure 
that California had broad discretion in 
selecting the best means to protect the 
health and welfare of its citizens.J8 

Accordingly, section 2O9(a) preempts 
states or political subdivisions from 
adopting or attempting to enforce any 
standard relat ing to the control of 
emissions from new motor vehicles or 
new motor vehicle engines.Jo Under the 

'" Cer1trol Volley Chrysler-Jeep. lr1c. v. Goldstene. 
529 I'. Supp. 2d 1151. 1174 ('"Tho wa ive r provi sion 
of tho Clean Air Ac l recognizes thnl California has 
exercised its police powe r lo regulate pollution 
omissions from motor vehicles since beforo J\1arch 
30. 1%6; a elate that prorlates ... the Clean Air 
Act."). 

"' Motor vehicles aro " eilhor 'ferloral cars· 
d esigned lo moot Lho El'A's standards or "Ca lifornia 
cars' des igne d lo moot California's standards."" 
Engine Mfrs. i\ss'n v. EPA. 88 F.3d 1075, 1079-80. 
1088 (D.C. Cir. 1996) ("Rather than be ing faced with 
51 different standards. a s they had feared. or with 
only one. as they had sought. nmnufoclurcrs must 
cope with lwo rcgulalory sta ndards ."). 

'" See. e.g., S. Re p. No. 403, 90th Cong .. l sl Sess. 
33 ( 1967) (The wa iver of preemplion is for 
Cnlifornia's ··unique problems and pioneering 
elTorls. "): 113 Cong. Rec. 309 50, 32478 ("(T lhe Stale 
will act as a testing agcnl for various lypes of 
controls and lhc counlry a s a whole will be lhe 
beneficia ry of I his researc h.") (Slalemenl of Sen. 
Murphy ): MEMi\ I. G27 F.2rl 1095. 1111 (D.C. Cir. 
1979). 

3042 U.S.C. 7543(n)-(n) Proh ihilion No Slale or 
any polilical subdivis ion the reof shall adopt or 
allempl lo e nforce any slandard rclaling lo the 

Conti rl11ed 
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terms of section 209(b)(1), after notice 
and opportunity for public hearing, EPA 
must waive the application of section 
209(a) to California unless the 
Administrator finds that at least one of 
three criteria to deny a waiver in section 
209(b)(1)(A)-(C) has been met.40 EPA 
may thus deny a waiver, in the context 
of the Agency's adjudicatory review, 
onlv if it makes nt lcnst one of these 
three factual findings (associated with 
the three waiver criteria) based on 
evidence in the record, including 
arguments that opponents of the waiver 
have provided. 

The 1970 CAA Amendments 
strengthened EPA's authority to regulate 
vehicular "emission ls] of any air 
pollutnnt," while reaffirming the 
corresponding breadth of California's 
ability to regulate those emissions (by 
amending CAA section 202 and 
rccodifying the waiver provision as 
section 209(b), respcctivcly):11 Congress 

contro1 of e missions from new motor vehicles or 
new motor vehicle engines subject to this part. No 
State shall re<juire certification. inspection. o r nny 
olher approval relaling to the conlrol of emissions 
from anv new motor vehicle or new motor vehicle 
e ngine As conclilion precedent to the initial retail 
sale. titling [if any]. or registration of such motor 
vohiclc-. motor vchidc c11gi11e. or equipment. 

• 0 42 U.S.C. 754J[b)(1): (1) The Administrator 
shall, after notice and opportunity for public 
hearing. waive application of this section to any 
State which has adopter! standards (other than 
c r:mkcaso e mission sta11dards } for the control of 
emissions from new molor vehicles or new motor 
vehicle engines prior to March 30. 1%G. if the State 
determines that 1hc Stale stMdards will be. in lhe 
aggregate. at Jcasl as protective of public health and 
welfare as applicable Federal slandanls. No such 
waiver shall be granted if the Administrator finds 
that-(A) the detennination of lhe State is nrbitrary 
anrl capricious. (Bl such State does not neod such 
Stale s tanrlnrrls to meet compelling and 
exlrnordinarv condi tions, or (Cl such State 
s tandards a,;d accompanying enforcement 
procedures arc not consislcnl wilh section 752·1 (n) 
of this title. 

◄ 1 rn the 1970 Amendments. section 202(a) was 
divided into section 202(a)(tl and section 202(a)(2). 
Section 202(a)(l) included the directive for tho 
Administrator to ··prescribe slnudards applicable to 
emissions of any air pollutant . . . wh ich in his 
judgeruonl cnuso. or contribute to. air pollution 
which may reasonably be anticipated to endanger 
publish health or welfare. " The previous lead time 
requiromcnt in section 202[a] was moved lo soctiou 
202(a)(2l and included the directive that any 
regulation prescribed under 202(a)(1 ) ··shall take 
effect after such period as the Adminislralor finds 
necessary lo permit tJ1e development and 
application of tho requisile technology. giving 
appropriate consideration to the cost of com111iance 
within such period:· The 1970 CAA did not change 
the cross reference to section 202(a) in section 
209(b)(l)(C). Sec Ct\RU Initial ACl"/7.Er\S/ZEP 
Comments at 11-12. J\s described below. the 1977 
J\mondmenls did not change tho cross reference to 
section 202(a) in section 209(b)(1 )(CJ but did 
expand the nexibility afforded to Califomia under 
section 209[h). Tho I 977 Ame11d111e11ts also added 
section 202(a](J) directing EPA lo sci heavy-duty 
vehicle emission standards for certain emissions for 
the 1983 model year and later. (Congress having 
identified a need for standards in !970 "had 
become impatient wilh tho EPA"s failure lo 

also established the National Ambient 
Air Quality Standards (NAAQS) 
program, under which EPA issues air 
quality criteria and sets ambient air 
quality standards for so-called "criteria" 
pollutants, and states with regions that 
have levels of pollutants greater than 
those Federal standards must submit 
state implementation plans, or SrPs, 
indicating how they plan to attain the 
NAAQS. These attainment S!Ps arc 
often multi-year, comprehensive plans. 

With the CAA Amendments of 1977, 
Congress allowed California to consider 
the protectiveness of its standards "in 
the aggregate," rather than requiring 
each California standard to be as or 
more stringent than its Federal 
counterpart, to enable stronger 
standards for a specific pollutant where 
a weaker standard for a second pollutant 
was necessary due to interactions 
between control technologics.4 2 

Congress also approved EPA's 
interpretation of the waiver provision as 
providing appropriate deference to 
California's policy goals and consistent 
with Congress's intent " to permit 
California to proceed with its own 
regulatory program" for new motor 
vehicle cmissions.43 

In addition, the 1977 Amendments 
demonstrated the significance of 
California's standards to the Nation as a 
whole with Congress' adoption of a new 
section 177. Section 177 permits other 
s tates addressing their own air pollution 
problems to adopt and enforce 
California new motor vehicle s tandards 
"for which a waiver has been granted" 
if certain criteria arc met.44 

promulgate a particulate standard .. for heavy duty 
vehicles." NRDC. 655 F.2d a t 325 (citing S. Rep. 
No.127, 95th Cong .. 1st Sess. G7 (Hl77). reprinted 
in 3 Legislative History 1441)). 

4 242 U.S.C. 7543(1.,)(1). In further amendments to 
tho J\ct in 1977. section 209 (formerly section 208) 
was nmcndcd 10 rL"<lt1ire the U.S. Environmental 
Protection Agency (EPA) to consider California's 
s tandards as a whole. so that California could seek 
a waiver from preemption if ils standards "'in the 
aggregate"' protected public health at least as well 
as Federal s tandards. Sec Clean J\ir Act 
Ameuchncnls of 1977. Pub.!.. 95-95. sect ion 207. 
91 Stat. 685. See also Motor Vehicle /Hfrs. Ass'11 of 
U.S .. Inc. v. Nc11· fork Stoic Dep't of £nv't 
Conservation. 17 F.3d 521. 525 [2d Cir.1994). 

4 3 H.R. Rep. No. 95-294. al 301 (1977). 
«This provision was intended to continue the 

balance. carcrully drawn in 1!lG7. between slntcs' 
need to meet increasingly stri11gent federal a ir 
pollution limits n11d the burden o r compliance on 
auto-nmnufocturers. Sec. e.g., H.R. Rep. No. 294. 
95th Cong .• 1st Soss. 30'J-JO [Hl77) ["'[S]ectio11 221 
of the bill broadens State authority. so that n State 
other than California ... is authorized to adopt 
and enforce new motor vehiclo emission standards 
which nro identicnl to C.,lifornia's stnndards. Hore 
again. however. strict limits are applied .... This 
now State authority should not place an undue 
burden on vehicle manufacturers . . .. "): Motor 
Ve/iicle Mfrs. Ass'11 v. f-,,'YS Dep't of Env't 
Conse1votion. 17 F.3d 521. 527 (2d Cir. 1994) 
("'Many states. including Now York. arc in danger 

Any state with qualifying SIP 
provis ions may exercise this option and 
become a "section 177 State," without 
first seeking the approval from EPA.45 

Thus, the 1977 Amendments further 
recognize California's important role in 
mobile source air pollution control, both 
by making it easier for California to 
obtain waivers (by allowing the State's 
protectiveness determination to be made 
" in the aggregate") and by expanding 
the opportunity (via section 177) for 
other states to adopt California's 
standards. 

Given the text, legislative history, and 
judicial precedent, EPA has consistently 
interpreted section 209(b) as requiring 
EPA to grant a waiver unless EPA or 
opponents of a waiver can demonstrate 
that one of the criteria for a denial has 
been mct.46 In this context, since 
inception, EPA has recognized its 
limited discretion in reviewing 
California waiver requests. Therefore, 
EPA's role upon receiving a request for 
waiver of preemption from California 
has consistently been limited and 
remains only to be to determine whether 
it is appropriate to make any of the three 
factua l findings specified by the CAA. If 
the Agency cannot make at leas t one of 
the three findings, then the waiver must 
be granted. The three waiver criteria arc 
properly seen as criteria for a denial. 
This reversal of the normal stututory 
structure embodies and is c.:onsistcnt 
with the congressional intent of 
providing deference to C,11iforniu to 
maintain and further develop its own 
new motor vehicle emission program. 

Additionally, in previous waiver 
decisions, EPA has noted that section 
209(b)(1) specifics particular and 
limited grounds for rejecting a waiver 
and has therefore limited its review to 

of not meeting increasingly s tringen t federal air 
pollution limits . ... II was in an effort lo assist 
those states struggling lo meet federal pollution 
standards that Congress. as noted earl ier. directed 
in 1977 that other states could promulgate 
regulations rO(Juiring vehicles sold i11 their state to 
be in compliance with Califomia"s emission 
standards or lo "piggyback' 01110 California's 
preemption exemption. This opt-in authority. sel 
forth in section 177 of tho Act. 42 U.S.C. 7507. is 
carefully circumscribed to avoid placing an undue 
burden on tho automobile manufacturing 
industry. ··J 

• •CA/\ section 177. 42 U.S.C. 7507. 
•• MEM1\ I. 627 F.2d a t 1120-21 (""The language 

of tho statute and it s legislative hislory indicnle that 
C.1l ifornia"s regulations. and Californ ia"s 
delennination that thoy comply with the slalute. 
when presented lo tho J\dministralor arc presumed 
to satisfy tho waiver re<]nirements and that the 
burdon of proving otherwise is 0 11 whoever a1tncks 
them."): M£MA II. 142 F.3d 449. 462 [O.C. Cir. 
1998) ('"[SJcction 209(b) sets forth the only waiver 
standards with which California must comply . . . 
If EPr\ concludes thal California"s standards pass 
this test. it is obligated to approve California"s 
waiver application ... ). 
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those grounds.47 EPA has a lso noted 
that the structure Congress established 
for reviewing California's standards is 
deliberately narrow, which further 
supports this approach. This has led 
EPA to reject arguments that arc not 
specified in the statute as grounds for 
denying a waiver: 

The law makes it clear that the waiver 
requests cannot be denied unless the specific 
findings designated in the statute can 
properly bo made. The issue of whether a 
proposed California requirement is likely to 
result in only marginal improvement in air 
quality not commensurate with its cost or is 
otherwise an arguably unwise exercise of 
regulatory power is not legally pertinent to 
my decision under section 209, so long as the 
California requirement is consistent with 
section 202(a) and is more stringent than 
applicable Federal requirements in the sense 
that it may result in some further reduction 
in air pollution in California. Thus. my 
consideration of all the evidence submitted 
concerning a waiver decision is 
circumscribed by its relevance to those 
questions thnt I may consider under section 
209(b).4 " 

EPA's evaluation of accompanying 
enforcement procedures that arc 
identified in section 209(b)(1 )(C) is done 
by assessing the first and third waivers 
prongs ,1t 209(b)(1 )(A) ,md 
209(b)(1)(C).4o 

2. Deference to California 

EPA has also consistent ly noted that 
the text, structure, and history of the 
California waiver provision clearly 
indicate both congressional intent and 
appropriate EPA practice of leaving 
decisions on "ambiguous and 
controversial matters of public policy" 
to Californ ia 's judgmcnt.50 In waiver 
decis ions, EPA has thus recognized that 
congressional intent in limit ing review 
of Californ ia waiver requests to the 
section 209[b)(1) c riteria was to ensure 
that the Federal government did not 
ser:ond-guess the wisdom of state 
policy.&1 In an early waiver decision 
EPA highligh ted this deference: 

It is worth noting ... I would feel 
constrained to approve a California appronch 

., Sec. e.g .. 78 FR 2112 (January 0, 2013); 87 FR 
14332 (March 14. 2022) (SAFE l Rcconsidcralion 
Occision). 

•• 78 FR al 2115 (footnote omitted). 
4 ''87 FR 35760. 35762- 63 (June 13. 2022). 
" 140 FR 23102. 23103-04 (May 28. 1975): see also 

LEV I. 58 FR 4166 (January 13. 1993). Decision 
Document at 64. 

' 1 Ford Motor Co. v. Environmental P1-ol ection 
Agency /Ford Motor). 606 F.2d 1203, 1302 (D.C. Cir. 
lll79) ["Tho Administrator is charged with 
undertaking a single review in which he applies the 
deferential s tandnrds sci forth in Section 20!J(h) to 
California and eilher g rants or denies a waiver 
without exploring the consequences of nationwide 
use of the Cal ifomia stamlards or othem •ise 
stepping beyond lhc rcsponsibililies dolinea1ed by 
Congress."). 

to the problem which I might also feel unable 
to adopt at the federal level in my own 
capacity as a regulator. The whole approach 
of the Clean Air Act is to force the 
development of new types of emission 
control technology whore that is needed by 
compelling the industry to "catch up" to 
some degree with newly promulgated 
standards. Such an approach . . . mny be 
attended with costs, in the shnpo of reduced 
product offering, or price or fuel economy 
penaltit,s, and by risks that a wider number 
of vehicle classes may not be able to 
complete thei r development work in time. 
Since a balancing of these risks and costs 
against the potential benefits from reduced 
emissions is a central policy decision for any 
regulatory agency under the statutory scheme 
outlined above, I believe I am required to 
give very substantial deference to California's 
judgments on this score.5 2 

This v iew is further supported by the 
House Committee Report accompanying 
the 1977 amendments to the Clean Air 
Act. The Report explained that, 
although Congress had the opportunity 
to restrict the waiver provision, it 
instead elected to expand California's 
Oexibility to adopt a complete program 
of motor vehicle emission controls. 
According to the Report, the 1977 
Amendments were intended to ratify 
and strengthen the California waiver 
provision and to affirm the underlying 
intent of that provision, i.e., to afford 
California the broadest possible 
discretion in selecting the best means to 
protect the health of its citizens and the 
public wclfare.53 

3. Standard and Burden of Proof 

In Motor and Equipment 
Manufacturers' Association v. EPA, 627 
F.2d 1095 (D.C. Cir. 1979) (MEMA I), the 
U.S. Court of Appeals for the District of 
Columbia stated, with regard to the 
standard and burden of proof, that the 
Administrator's role in a section 209 
proceeding is to: 

(Clonsider all evidence that passes tho 
threshold test of materiality and . . . 
thereafter assess such material evidence 
against n standard of proof to determine 
whcthr.r the parties favoring a denial of the 
waiver have shown tlrnt the factual 
circumstances exist in which Congress 
intended a denial of the waivcr.54 

The court in MEMA I considered the 
standards of proof under section 209 for 
the two find ings necessary to grant a 
waiver for an "accompanying 
enforcement procedure" (as opposed to 
the standards themse lves): (1) 
P rotect iveness in the aggregate and (2) 

" 40 FR 23102, 23103--04 [May 28, 1975); LEV I. 
58 FR 4166 (January 13, 1993). Decis ion Docu ment 
al 64. 

" H.R. Rep. No 204, 95 Cong., 1st Scss. 301-02 
(1977) (cited in MEMA I, 627 F.2d at 1110). 

"MEMA I. 627 F.2cl al 1122. 

consistency with CAA section 202(a) 
findings. The court instructed that "the 
standard of proof must take account of 
the nature of the risk of error involved 
in any g iven decision, and it therefore 
v,1rics with the finding involved. We 
need not decide how this s tandard 
operates in every waiver decis ion." 55 

With respect to California's 
protectiveness determination, the court 
upheld the Administrator's position that 
to deny a waiver there must be clear and 
compelling evidence to s how that the 
proposed procedures undermine the 
protectiveness of California's 
standards.5<; The court noted that this 
standard of proof also accords with the 
congressional intent to provide 
California with the broadest possible 
discretion in setting regulations it finds 
protective of the public health and 
wclfarc.57 

With respect to the consistency 
finding, the court did not articulate a 
standard of proof applicable to all 
proceedings but found that the 
opponents of the waiver were unable to 
meet their burden of proof even if the 
standard were a mere preponderance of 
the evidence . Al though MEMA I did not 
explic itly consider the standards of 
proof under section 209 concerning a 
waiver request for "standards," as 
compared to accompanying enforcement 
procedures, the re is nothing in the 
opinion to suggest that the court's 
analysis would not apply w ith equal 
force to such determinations. EPA's past 
waiver decisions have consistently 
made clear that: "!Elven in the two areas 
concededly reserved for Pcdcral 
judgment by this legis lation-the 
existence of compelling and 
extraordinary conditions and whether 
the standards arc technologically 
feasible-Congress intended that the 
standard of EPA review of the State 
decision to be a narrow one." 50 

Although EPA evaluates whether 
there arc compelling and extraordinary 
conditions in Californiu, the Agency 
neve rtheless accords deference to 
California on its choices for how best to 
address such conditions in light of the 
extensive legislative history of section 
209(b). As noted earlier, the burden of 
proof in a waiver proceeding is on EPA 
and the opponents of the waiver. This 
is clear from the statutory language 
stating that EPA " shall . .. waive" 
preemption unless one of three statutory 
factors is met. This reading was upheld 
by the D.C. Circuit in MEMA I. which 
concluded that this obligation rests 

" Id. 
'" Id. 
51 Id. 
' " See, e .g .. 40 FR 21102-03 (May 28. 1075). 
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firmly with opponents of the waiver in 
a section 209 proceeding by holding 
that: 

The language of the statute and its 
legis lative history indicate that California's 
regulations, and California's determinations 
that they must comply with the statute, when 
presented to the Administrator arc presumed 
to satisfy the waiver requirements and that 
the burden of proving otherwise is on 
whoever allacks them. California must 
present its regulations and findings al the 
hearing and thereafter the parties opposing 
the waiver request bear the burden of 
persuading lhc Administrator that the waiver 
request should be denicd.s9 

The Administrator's burden, on the 
other hand, is to make a reasonable 
evaluation of the information in the 
record in coming to the waiver decision. 
As the court in MEMA I stated, ''.Here, 
too, if the Administrator ignores 
evidence demonstrating that the waiver 
should not be granted, or if he seeks to 
overcome that evidence with 
unsupported assumptions of his own, 
he runs the risk of having his waiver 
decision set aside as 'arbitrary and 
capricious." 60 Therefore, the 
Administrator's burden is to act 
"reasonably." 6 1 

III. Discussion 

This section evaluates each of the two 
waiver requests and sets forth EPA's 
rationale for granting each separate 
rcqucst.62 First, we identify the specific 
rubric by which we adjudicate each 
waiver request. Because the 2018 HD 
Warranty Amendments constitute 
"accompanying enforcement 
procedures," as opposed to new 
standards, EPA evaluates this request 
under the more lim ited rubric for 
accompanying enforcement procedures, 
as detailed in section JJJ.A below. 
However, even if EPA were to treat the 
2018 HD Warranty Amendments as new 
onroad standards and evaluate them 
under the full waiver criteria applicable 
to such standards, the opponents of the 
waiver have foiled to meet their burden 
of proof. 

We next turn to the three waiver 
criteria, which we evaluate in turn in 
sections JJI.B- D. F'or each waiver 
criterion, we set forth EPA's general 

'''MEMA I. G27 F.2d al 1121. 
""Id. at 11 26. 

" ' Id. 
02 EPA intends our granl of tho waiver for each 

of the four California regulations at issue (i.e .• 2018 
HD Warranty Amendments. ACT. ZEAS. and ZEP 
Certification Regulations.) to be severable. Were a 
reviewiug courl to sel aside our waivor action 
regarding any particular mgulatiou. or portio n of 
any particular regulatiou. EPA intends for tho 
act ions on the remaining regulations and lho 
rcmai11i11g portion of tho affecled regulation to 
remain in cffocl. 

approach to evalualing the criterion, 
summarize the position ofCARB and 
the commenters for each of the waiver 
requests, discuss EPA's analysis of the 
criterion, and finally present our 
conclusion.&3 Many of the waiver 
opponents' arguments centered on the 
third waiver prong and, in particular, on 
an argument that, notwithstanding 
EPA's conclusion that the California 
standards and accompanying 
enforcement procedures arc fc,1s iblc 
within the lead time given under the 
regulations, EPA must require California 
standards to include four years' lead 
time required for certain Federal heavy
duty vehicle standards set out in section 
202(a)[3)(C). We address this argument 
in detail in section 111.D.5. In every case, 
we conclude thut the opponenls of the 
waiver have foiled to meet their burden 
of proof. 

Finally, EPA received comments 
outside the scope of this action. We 
discuss these comments, relating to 
preemption under the Energy Policy and 
Conservation Act (EPCA), the Equal 
Sovereignty Doctrine and other 
constitutional issues, in section 111.E. As 
the scope of EPA's review under section 
209 is constrained, EPA has declined to 
consider them in granting these waiver 
requests. 

A. Evaluation of CARB's 2018 HD 
Warranty Amendments 

With respect to the 2018 HD 1Narranty 
Amendments, we first address the 
proper rubric by which to cvaluntc this 
regulation. To determine the proper 
rubric, EPA first evaluates whether 
CARB's 2018 HD Warranty 
Amendments should be considered 
standards or "accompanying 
cnforccm1cnt procedures" because 
"section 209(b) refers to accompanying 
procedures only in the context of 
consistency with section 202(a)." 64 

Specifically, under section 209(b)(1)(C), 
EPA is to deny n waiver if "such s tate 
standards and accompanying 
enforcement procedures are not 
consistent with section 202(a)." EPA 
then evaluates whether CARB's request 
relating to its 2018 HD Warranty 
Amendments should be treated as 
within-the-scope of a prior waiver 
request or as a request for a new waiver. 
As we explain below, EPA concludes 
that CARB's 2018 HD \,Varranty 

"' Although EPJ\ issued sepnralc Federal Noliccs 
lhal solicited comments 0 11 each waiver request. 
EPJ\ is e lecting to grant waivers for all the 
regulations included in tho two mquests in this 
s ingle document in which ii discusses each o f the 
two waiver criteria only once and then evaluates 
each ofCARB's rcgulalions under each criterion 
nnd mnkes separate decisions with respect lo each 
regulation. 

0 • i\lE/'.-ft\ I. G27 F.2d al 1111-12. 

Amendments arc "accompanying 
enforcement procedures" and that it is 
also appropriate to treat CARB's request 
ns one for a new waiver. Given these 
determinations, EPA applies the first 
and third waiver prongs under 209(b)(l) 
(relating to Cnlifornia's protectiveness 
determination and consistency with 
202(a)) in evnluating CARB's request. 
However, even if EPA were to t reat 
CARB's 2018 HD Warranty Amendment 
as a new s tandard for which California 
is seeking a new waiver and apply all 
three waiver prongs, EPA would 
nonetheless grant the waiver. 

CARB requested that the 
Administrator confirm that the 2018 HD 
Warranty Amendments fall with in the 
scope of the 2005 waiver of preemption 
that the Administrator granted for 
Californ ia's emission standards and 
associated test procedures for 2007 and 
subsequent model year heavy-duty 
d iesel vehicles and engines, and its 
waiver request includes discussion of 
how each of the relevant prongs 
applicable to enforcement procedures 
(i.e., that the enforcement procedure 
does not undermine Californiu's 
protectivrmcss determination and that 
there is consistency between the Federal 
and California enforcement procedures) 
are within the scope of the previously 
granted waiver. In the alternative, CARB 
requested EPA grant a new waiver of 
preemption and discussed each of the 
relevant prongs for a new waiver (i.e., 
protectiveness, consistency and, if 
waiving a standard, the need for the 
program as a whole to meet compelling 
and extraordinary conditions in the 
state).0 5 CARB noted thnt the 2018 HD 
Warranty Amendments encompass 
several clements that individually and 
collectively establish more rigorous 
emissions warranty and emissions 
maintenance schedule rcquircments.66 

EPA helieves that the 2018 HD 
Warranty Amendments arc properly 

"' See 2018 I ID Warranty Amendments Waiver 
Support Document nt 18-25. Ci\RO maintained that 
tho 2018 HD Warranty 1\mcndmcnls aro within the 
scope of the wail'e r E.Pi\ granted for CARB's 2007 
hc:ol'y•duty vehicle omission standards. 70 FR 
50322 [August 26. 2005). Therefore. CARWs waiver 
n:,,qucst included information lo demonstrate that 
tho W18 HD Warranty Amendments do not 
undermine tho previous protectiveness 
dotom1ination associated with the 2007 e mission 
standards nor do tho i\mondmonts affect the 
consistency of tho heavy-duty vehicles emission 
standards with section 202(a) of the CAA. CARil 
also stated that ii is not aware of any new issues 
raised by the Amendments. t\ltcm atil'cly. CARB 
stated that. if EPA tnns t grnnt Ct\RB a now wail'cr 
for tloc Amendments (in addition to tho two waiver 
criteria already discussed for the with in-the-scope 
request). California continues to need a separate 
molor vehicle program lo meet compelling and 
exlrnordinnry condilions. 

"" 2018 HD Wnrrnnty 1\mcndmcnls Waiver 
Support Document nt 18-25. 
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considered accompanying enforcement 
procedures because they constitute 
criteria designed to determine 
compliance with applicable standards 
and arc accordingly relevant to a 
manufacturer's ability lo produce 
vehicles and engines that comply with 
applicable standards for their useful 
livcs.67 

Because accompanying enforcement 
procedures arc only contained in 
section 209(b)(l)(C), or the third waiver 
prong, EPA's historical practice of 
considering whether to grant waivers for 
accompanying enforcement procedures 
tied to s tandards for which a waiver has 
already been granted is to determine 
only: (1) Whether the enforcement 
procedures threaten the validity of 
California's determination that its 
standards arc as protective of public 
health and welfare as applicable Federal 
standards, (i. e., the first prong) and (2) 
whether the Federal and California 
enforcement procedures arc consistent 
(i.e. , the third prong).68 EPA notes that 
these two criteria arc similar to the 
quest ions EPA reviews for within-the
scope requests for both standards and 
enforcement procedures. However, 
when reviewing amendments to a 
previously waived standard or 
accompanying enforcement procedure, 
for which CARB seeks a within-the
scope determination from EPA, EPA 
also reviews whether the amendments 
raise any "new issues" affecting the 
Administrator's previous waiver 
determination. nnd if there arc new 
issues that trigger a full review of the 
relevant two prongs.60 

In this instnnce, EPA believes new 
issues have been raised by the 
nmcndments and therefore it is 
appropriate to review the Amendments 
under the complete waiver criteria 
applicable to accompanying 
enforcement procedures (i.e. , the firs t 
and third waiver prongs). Because under 
either compliance path the 
manufacturer is under an additional 
requirement that creates a new burden 
rather than a flexibility, EPA believes 
this necessarily creates a new question 
as to whether the accompanying 
enforcement procedure meets the 

" 7 MEMA l a l 1111-13 ("In lh~t sctti11g w e believe 
that the Adminis trator correctly classifier! the in
u se ma inte nance regulations as uccompn11yi11g 
c nforcernc nt procedures• rather lhan as 
··standards."): Decision Docume nt accompanying 
51 FR 12391 (April 10, 1986), at 3. EPA sols 
e missions warranty p eriod s under section 207(n) 
and nol sectio 11 202(a). See, e.g .. 40 FR 52170 
(November 16, 1983). 

6 6 ME,WA I. 627 F.2d 1095.1111. 1113: Decis ion 
Docume11l accompanying 61 FR 53371 (Oct. 1 ·1. 
1996) a t 17: 74 FR 3030. 3032 (Jan. Hi. 2009). 

""45 FR 54130 (Ang. 14, 1980); 4G FR 36742 (July 
15, 1981): 75 FR 44948, 444951 (July 30. 2010). 

requirements of the third waiver prong. 
EPA notes that there could be some 
level of uncertainty in determining 
whether "new issues" have been raised, 
including whether a compliance path 
where manufacturers only cover the 
costs of expected additional warranty 
claims is equivalent to a new, more 
stringent accompanying enforcement 
procedure. In addition, because the 
criteria for a within-the-scope waiver 
evaluation and a full waiver arc similar. 
EPA believes ii is prudent in this 
instance to review the request under the 
full waiver criteria (i.e., the relevant two 
prongs identified above). The 2018 HO 
Warranty Amendments encompass 
several elements that individually and 
collectively establish more rigorous 
emissions warranty and emissions 
maintenance schedule requirements that 
raise issues regarding the technological 
feasibility of the aggregate requirements 
applicable to new heavy-duty vehicles 
and engines. Therefore, EPA is 
evaluating the 2018 HO Warranty 
Amendments under the two waiver 
criteria below that apply to 
accompanying enforcement 
procedures.70 

D. First Waiver Criterion: Are 
Californio 's Protectiveness 
Determinations Arbitrary and 
Capricious? 

We now turn to California's 
protectiveness determinations for the 
rngulations covered under each of its 
waiver requests. EPA's evaluation of 
this first waiver prong is performed 
under the construct explained here. 
Section 209(h)(1 )(A) of the Clean Air 
Act requires EPA to grant u waiver 
unless the Administrator finds that 
California's determination that its State 
standards will be, in the aggregate, at 
least as protective of public health and 
welfare as applicable Federal standards, 
is arbitrary and capricious. EPA may not 
disregard California's determination 
unless there is "clear and compelling 
evidence'' to the contrary.71 Moreover, 

"'El'A believes it is only necessary to review: (1) 
Wh ether the enforcement procedures are so lax that 
they threaten the validity of California's 
d etern1inalion thnt its slandards are as protective of 
public h ealth nncl w elfare a s applicable Federal 
standard s , and (2) whether thu Federal nnd 
California enforcement procedures are consistent. 
However. even if EPA were lo review tho 
e nforcement procedures undor the second w aiver 
criterion (as El'i\ docs in lhc alternative below, 
witJ,out conceding the second waiver criterion 
applies. which we include in the event that those 
opposed to tho waiver believe the 201R I ID 
\Vnrranly :\me nrlrne nts are equivalent to ne,v 
omission stnndnrds ralhcr them a ccompanying 
e nforcement procedures ), tlrn opponents of the 2018 
HD Warranty Amendm ents have not met their 
burden of proof regarding section 20!l(b)(l)(B). 

11 MEMA /, 627 F.2d 1095, 1121-22 (D.C. Cir. 
1979). 

"(t]he language of the statute and its 
legislative history indicate that 
California's regulations, and California's 
determination that they comply with the 
statute, when presented to the 
Administrator arc presumed to satisfy 
the wnivcr requirements." 72 

Additionally, it is "the parties opposing 
the waiver request bear the burden of 
persuading the Administrator that the 
waiver request should be denied." 73 

1. EPA's His torical Interpretation of 
Section 209(b)(1 )(A) 

EPA's long-standing interpretation 
(also called the " tradit ional 
interpretation") is that the phrase "State 
standards" in section 209(b)(1) means 
the entire California new motor vehicle 
emissions program.74 Therefore, as 
explained below, when evaluating 
California's protectiveness 
determination, EPA compares the 
California standards as a whole to the 
Federal standards. That comparison is 
undertaken within the broader context 
of the previously waived California 
program, which relics upon 
protectiveness determinations that EPA 
has previously found were not arbitrary 
and capricious.75 That evaluation 
follows the instruction of section 
209(b)(2), which states: "If each State 
standard is at least as stringent as the 
comparable applicable Federal standard, 
such State s tandard shall be deemed to 
be at least as protective of health and 
welfare as such Federal standards for 
purposes of l209(b)(1)]." 76 

To review California's protectiveness 
determination in light of section 
209(h)(2), EPA conducts its own 
analysis of the newly adopted California 
standards to comparable applicable 
Federal standards. The comparison 

12 Id. Sec olso Ford Motor. 606 F.2d 1293. 1297 
(D.C. C ir. 1979). 

13M£MA l , 627 F.2cl at 1121. 
"74 FR 32744, 32749 l)nly 8. 2009); 70 FR 50322 

(Aug. 2G, 2005); 77 FR !1239 (Feb. Hi, 2012); 78 FR 
2112, 2123 (Ja n. 9, 2013). 

" 36 FR 17458 (Aug. 31. HJ71 ). ("The law makes 
il clear that tho waiver requests cannot be denied 
unless the s pecific finding designated in tho s tatute 
can properly be made. The issue of whether a 
propose d California requirement is likely to result 
in only marginal improvemeut in air quality not 
commensurate with its cosl or is olhenvise an 
arguably unwise exercise or regulatory powe r is not 
legally pertinent lo my d ecision unde r section 209, 
so long as the California requirement is cons istenl 
wilh section 202(a) and is more stringent than 
applicable Federal requ ireme11ts in the sense that it 
may rcsull in some further reduction in nir 
pollution in O,lifomia. "). Tho "rnoro stringent" 
standard expressed h ere in 1971 w;is superseded by 
tho 1977 J\mcmlments to section 209. which 
establish ed that California's s tandards must be. in 
tJ,c aggregate. al least ns protective of public health 
and wolfmo as a pplicable Federal standard s . The 
stringency standard remains. though. in section 
209(b](2). 

'" CAA section 20!J(b)(2). 
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quantitatively answers whether the new 
standards arc more or less protective 
than the Federal standards. 

Section 209 provides two paths for 
finding that California's protectiveness 
determination is reasonable. In addition 
to a side-by-side comparison of 
California and applicable Federal 
standards considering section 209(b)(2). 
California's program can still be at least 
as protective as EPA's program even if 
some (or even all) of the new or 
amended s tandards in a waiver request 
arc less stringent than the applicahle 
EPA standards if California's program, 
as a whole, is at least as protective as 
the Federal s tandards as a wholc.77 

Thus, EPA first examines whether the 
side-by-side analysis under section 
209(b)(2) resolves the protectiveness 
inquiry. If there arc some EPA standards 
that arc numerically more stringent that 
the California standards, then the 
question that EPA reviews is whether 
the new or amended California 
s tandards would cause the State's new 
motor vehicle emissions program as a 
whole ("in the aggregate") to become 
less protective than EPA's program. A 
finding that California's protectiveness 
determination was arbitrary and 
capricious under section 209(b)(1)(A) 
must be based upon "'clear and 
compelling evidence' to show that 
proposed !standards] undermine the 
protectiveness of California's 
standards." 78 

As noted previously, when 
considering whether to grant waivers for 
accompanying enforcement procedures 
tied to standards for which a waiver has 
already been granted, EPA has long held 
that, under section 209(b)(1)(A)'s first 
prong, it will only address the quest ion 
of whether the enforcement procedures 
arc so lax that they threaten the validity 
of California's previous determination 
that its st,mdards arc as protective of 
public hen Ith and welfare as applicable 
Federal standards. 70 

2. CARB's Discussion of California's 
Protectiveness Determinations in the 
Waiver Requests 

a. 2018 HD \o\larranty Amendments 

With regard to the 2018 HD Warranty 
Amendments, CARB made a 
determination that the Amendments 
will not cause California's motor vehicle 

77 lei. 
7 • MEMA I, 627 F.2<i al 11 22. 
70 !1-tEM,\ l, 627 F.2d 1095. 1113 n.36 (O.C. Cir. 

1979)(The Administrator "explored whether the 
procedures had a negative e ffect on the 
protectiveness of tho California standards for which 
a woivcr had alrca<iy been granted. Sec 43 FR 32183 
(1978), reprinted in J.i\. at 56. This inquiry is 
perfectly consislcnl wilh the Admiuislralor's pas! 
practice and his position in this court.") 

emission standards, in the aggregate, to 
be less protective of public health and 
welfare than applicable Federal 
s tandards in Resolution 18-24.110 CARB 
noted that the 2018 HD Warranty 
Amendments do not reduce the 
stringency of the previously waived 
emission standards or the associated test 
procedures for 2007 and subsequent 
model year heavy-duty diesel engines 
and vehicles, but instead establish 
emissions warranty requirements for 
heavy-duty diesel engines and heavy
duty diesel vehicles that are more 
stringent than the corresponding 
Federal emission warranty requirements 
for such engines and vchiclcs.81 

b. ACT, ZEAS, and ZEP Certification 
Regulations 

Regarding CARD's request for a 
waiver for the ACT Regulation, ZEAS 
Regulation, and ZEP Certificat ion 
Regulation, CARB noted that it made 
protectiveness determinations for each 
respective regulat ion in the request. 

First, CARB stated that in Board 
Resolution 78-10 it determined that the 
requirements related to the control of 
emissions contained in the ACT 
Regulation will not cause California 
motor vehicle emission standards, in the 
aggregate, to be less protective of public 
health and welfare than applicable 
Federal standards, and that no basis 
exists for EPA's Administrator to find 
that determination arbitrary and 
capricious.82 CARB noted that its ACT 
Regulation is clearly more stringent than 
any applicable Federal requirements 
because there arc no comparable Federal 
requirements.OJ 

"" EPA-HQ-OAR- 2022-033CHJ004. 
6 1 /d. nt 19-20. CARD also noted that tho newly 

estnblishe<i emission warranty poriods for every 
category of California hoavy•duly diesel ougincs 
an<i heavy-duly diesel vehicles exceed the 
corresponding federal emission warranty perio<i of 
5 years or 100,000 miles during this time frame. 
Ci\RU also noted that tho newly eslahlished 
minimum allowable maintenance sche<iules for 
emissions-relal e<i parts are more reslriclive 
regnr<ling allowable repairs or replacemenls of 
emissions-related parts than tho corresponding 
fedora! allowablo mainlcnnnce schedules. and lhe 
1\mcndmcnls expand the scope of California's 
emissions w;:1rmnty beyond the fcrlornl em.issions 
warrnnly by expressly encompassing components 
monitored by 110 Ono systems which. whon they 
foil. cause the !ID Ono system's malfunction 
indication light [MIL) to illuminate. Id. 

"'EPi\-HQ-OAR-2022--0331-000J . See Uoard 
Resolution 20-19. 

" ' Id.CARD further nolcs thal "bccnuso 
California's pro-exis ting motor veh icle emissions 
program does nol requiro medium• or heavy-duty 
vehicles and e ngines to meet zero emission 
s tandards, it is cvi<ienl Iha! tlw i\CT regulation will, 
iu conjunction with other elements of California's 
motor vehicle emissions program for medium an<i 
heavy-duly vehicles, render California's motor 
vehicle emission emissions standards, in lhe 
aggrngnle, to be al least as protective of public 
heallh and welfare tlS npplic,ibtc fc<ieral standards." 

Second, the ACT, ZEAS, and ZEP 
waiver request also contained CARB's 
summary of the Board's protectiveness 
findings regarding its ZEAS Regulation 
and explained that there arc no 
comparable Federal requirements.o4 

Finally, in the ACT, ZEAS, and ZEP 
waiver request, CARB noted that the 
ZEP Certification Regulation was also 
accompanied by the Board approved 
Resolution 19-15 that contained a 
determination that these regulations 
will not cause California's motor vehicle 
emission standards, in the aggregate, to 
be less protective of public health and 
welfare than applicable Federal 
standards.85 

3. Comments on California's 
Protectiveness Determinations 

EPA did not receive any comment 
suggesting that CARB's 2018 HD 
Warranty Amendments threaten the 
validity of California's determination 
that its standards arc as protective of 
public health and welfare as applicable 
Federal s tandards.86 

However, EPA received several 
comments that c laimed that CARB's 
protectiveness determinations in 
support of the ACr Regulation and the 
ZEAS Regulation were arbitrary and 
capricious.87 One commenter claimed 
that CARB was pursuing a policy 
directive toward the acceleration of 
ZEVs in the medium- and heavy-duty 
truck sector by glossing over a number 
of impacts both w ithin and outside the 
State of California that renders the ACT 
Regulation less protective than 
applicable Federal standards.88 Several 
commentcrs asserted that CARB over
estimated the emission benefits of its 
standards, even though CARB noted that 
its s tandards would still enhance the 
relative protectiveness of the California 

"'Id. al 20. Sec Uomd Resolution 19-16. 
65 Id. al 20-21. 
60 i\llhough lhorc is no information in !ho record 

that would support a finding 1ha1 Ci\RB's 
protectiveness determination was arbitrary and 
ca pricious in a section " 209(b)(2) type" or nnnlysis. 
we uole Iha!, because section 209(b)(1 )(A) calls for 
an analysis of whether California's molor vehicle 
cm_ission stnn<l.-irds. in tho .-iggr(..-gntc. arc as 
prolcctivo of public health and wclforo as 
applicable Federal s lnndards. EPA ntso incorporates 
the findings below regarding the prolecliveness of 
the rcgulalious in Ct\RB's 1\CT. ZEi\S. and ZEP 
waiver re<1uest lo !he finding regarding the HD 
Warranty Amendments. 

67 Although EPA discusses these comments as 
provided (meaning l.lrnt some comme nts aro 
discussed in lho conlexl ofmuhiplo regulatio ns at 
once). EPA considered comments separntcly in ils 
evntuation of Cnlifomia's protectiveness 
determination for encl, reg11tn1io11. 

88 Valero at 2. This commenter asserted that 
CARD failed to conduct a full lifecycle analysis in 
order lo understand tho full emission impacts of 
ballery electric vehicles and that CARD did 1101 
cousirle r potential reductions that may be achieved 
by internal combustion engines. 
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progrom that EPA previously found to 
be as protective as the Federal 
program.8 9 EPA did not receive any 
comments related to CARB's 
protectiveness determination for the 
ZEP Certification Regulation. 

As noted ahove, EPA received 
comments that claimed that the ACT 
Regulation would slow down fleet 
turnover and that, by requiring zero
emission vehicles, this regulation would 
not "result in lower emissions of GHGs 
and other pollutunts than cun be 
achieved by internal combustion engine 
(ICE) vehicles." 00 Another commenter 
contended thut "to the extent a CARB 
[commercial truck or tractor (CMV)I rule 
or standard is technologically infcasiblr., 
or likely result in new CM\/s that are 
cost prohibitive" or that raises 
reliability concerns then "the agency" 
would be acting "arbitrarily and 
capriciously" to issue such a rule or 
standard.01 

In response. CARB noted that these 
commenters cannot establish "that 
delayed purchases or pre-buys or other 
purchasing choices would lead to 
emissions increases as a result of ACT 
or ZEAS" because "both regulations 
will require displacement of higher
emitting conventional vehicles with 
zero-emission vehicles" and "[elven if 
that displacement is lower or slower 
than CARE estimated, these standards 
nonetheless could not make California's 
motor vehicle program less protective 
than EPA's.'' 92 

EPA also received comments that 
ques tioned the policy ofCARB's 
adoption of the ACT and ZEAS 
Regulations. One commenter claimed 
that maintaining the existing Federal 
standards would he the best way for 
California to minimize environmental 
impacts, based on a full lifocycle 
assessment of emissions, instead of 
California's approach that would 
necessitate expensive battery electric 
technology that would slow fleet 
turnover.93 Regarding the ACT 
Regulation some commenters also 

8 "Ci\R0 S11pplemen1at Commcnls. Docket Nos. 
£PA-HQ-0AR-2022-0330--0072. £PA-HQ-OAR-
2022--0331--0133. C.ARn not ed that ifthero arc any 
benefits from the new slandards then their adoption 
cannot render the existing California program less 
protect ive. CARO stated that. s inco thcro a rc no 
comporablo federal requirements for ACT am! 
ZEt\S. this logic is all the more tnie. 

011 Valero al 2: sec also 1\FPM at 8. 
"' NADA at 2- 3. We further address those latter 

cornmcnts in our analysis or the third waiver 
criterion below. 111 general. EPA has long explained 
that "questions concerning the effectiveness of tho 
available technology arc also wi1hi11 the category 
outside my permissible scope of inquiry." uuder 
scctio11 200(b)(ll(C). 41 PR 44209. 44210 (October 
7. 107G). 

92 CARO Supplemental Comments nl 4. 
"' AFP1'·1 a t 8-12. 

claimed that CARB should have adopted 
different regulatory approaches. such us 
one that incorporates increased 
introduction of renewable liquid and 
gaseous fuels, which the commenter 
claimed would be more cost effective.94 

In response, CARB noted that EPA is 
precluded from considering different 
policy or hypothetical rulemuking 
options that CARB might have 
considered and rather is properly 
guided by the language at section 
209(b)(2) that clearly states that if each 
state stundard is at least as stringent as 
the comparable Federal standard that 
such California s tandards shall be 
deemed at least us protective of public 
health and welfare as such Federal 
standards for purposes of section 
209(b)( 1 ).95 

4. California's Protectiveness 
Determinations Are Not Arbitrary and 
Capricious 

As described above, EPA's traditional 
analysis has been to evaluate 
California's protectiveness 
determination by comparing the new 
California standards, or amendments, to 
applicable EPA emission standards for 
the same pollutants. The comparison of 
EPA and California standards is 
undertaken within the broader context 
of the previously waived California 
program, which relies upon 
protectiveness determinations that EPA 
has previously found were not arbitrary 
and cupricious.011 The prior statutory 
requirement that each California 
standard be "more stringent" than the 
Federal standard was superseded hy the 
1977 Amendments to section 209, 
which established that a waiver must be 
grunted where California's standards 
arc, in the aggregate, at least as 
protective of public health and welfare 
us applicable Federal standards. This 
was intended to afford California the 
broades t possible discretion in 
designing is motor vehicle emission 
program. 

EPA did not receive any comments or 
information in the record that 
demonstrated that CARE's new, more 
stringent 2018 HD Warranty 
Amendments would threaten the 

"' One commenter suggests that. to the extent the 
ACT Regulation is technologically infeasiblo or cost 
prohibitive for customers or otherwise raises 
reliability concerns. then CARO's protccliveness 
d eterminalion would be nrbitrnry and capricious. 
/\11other commenter staled thal California has not 
conducted any air quality analysis per dollar of 
investment relative to tho existing Federal 
standards versus lhe t\CT Regulation. This 
commenter claimed that a full life-cycle analysis 
would reveal that the exis ting Fedora) NOx 
s tandards a re the better approach. t\FPM at 12-15. 

05 CARB Supplemental Commenls at 2. 
0078 FR 2112, 2123 (January 9, 2013), 

validity of CARB's protectiveness 
determination applicable to these 
enforcement procedures. Based on the 
record EPA cannot make o 
determinat ion that CARB's 
protectiveness finding regarding the 
2018 HD Warranty Amendments was 
arbitrary and capricious. 

EPA has received no comment or 
other information in the record to 
support an argumcmt that EPA's 
statutory interpretation of the first 
waiver prong for its analysis of the 
California emission standards (i.e., ACT 
Regulation, ZEAS Regulation. and ZEP 
Certification Regulation) is 
unreasonable. In addition, EPA received 
no comment or information that 
provided any type of numerical 
comparison of the stringency of CARB's 
standards to applicable Federal 
standards. Specifically, there is no 
evidence in the record to demonstrate, 
hy way of numerical comparison, that 
CARE's s tandards arc not as stringent, 
in the aggregate, as EPA's 
requiremcnts.07 To the extent that 
commenters stated that CARE over
estimated the emission benefits of its 
standards, on the basis of the record 
EPA agrees with CARB that, under a 
numerical comparison of the s tandards, 
the new standards will s till be more 
stringent than the Federal program
especially in the case of the ACT and 
ZEAS Regulations, which have no 
comparable Federal requirements. 

Therefore, we find that the opponents 
of the waiver have not met their burden 
of proof to demonstrate that any of 
CARB's protectiveness determinations 
associated with the regulations 
contained in the two waiver n)qunsts 
were arbitrary and capricious and, 

07 EPA notes that CARfJ's protectiveness 
de tenninalions, associated witli eacl1 of the 
rugulations contained in its waiver request wore not 
arbitra.ry a11d capricious despite subsequent changes 
lo the ·'applicable Federal s tandards" i11 section 
209(b)(1 )(A). In this case chauges in the applic.,blo 
slandards arc reflected in £PA's recent rule lo lower 
NO., and other a ir pollutanls from heavy-duty 
vehicles and engines starti11g in the 2027 model 
year. Sec 88 FR 4206 (January 24. 2023). EPA's 
regulation docs not relate to emission warranty and 
other re<1uiremc11ts for tho same model yc:1r (2022-
2023] heavy-duty vehicles anrl engines as the 20!8 
HD Warranty Amendments. This is in contrast to 
EPt\'s recent rulemaking where the extended 
emissio11 worrauty period takes place with tho 2027 
model year. Likewise. the EPA reguln1ion docs 1101 
rclnte to or docs not set zero-emission vehicle 
requirements related to heavy-duty vehicles and 
engi11es as do the regulations co11tnined in Ci\RB's 
ACT. ZEAS. and ZEP waiver request. In addition. 
at tho lime CARO s11bmi1tcd its waiver requests the 
"npplicnblc Federal s tn11dards" were EP1\'s 
regulations adopted in 2002 and applicalJlo to 2007 
and 2010 requirements. and not £PA's most recent 
rulemaking. As 11oted. no evidence is in the record 
lo demonstrate, by way of numerical comparison, 
lhal CARO's standards are not as stringent. in lhc 
aggregale, as tho prior EPA slandards I hat 
commenced i11 lho 2007 model year. 
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therefore, EPA cannot deny the CARB's 
waiver requests based on section 
209(b)(1 )(A). 

Additionally, in response to 
comments suggesting that CARB should 
have adopted different policies or 
different regulations, or that CARE's 
ACT and ZEAS Regulations will not be 
effective, EPA notes that there arc no 
comparable Federal s tandards 
mandating, for instance, sales of a 
certain percentage of ZEV and NZEV 
vehicles, or zero-emission airport 
shuttle fleet composition.98 As such, 
any enhancement to CARB's motor 
vehicle emission program-including its 
heavy-duty vehicles s tandards-cannot 
render California's program less 
protective than the applicable Federal 
standards. Likewise, and as we further 
address these latter comments in our 
analysis of the thi rd waiver criterion 
below, EPA is not permitted in its 
statutory role to assess different, 
hypothetical CARB regulations that 
CARE might have adopted and then, in 
turn, compare those regulations to 
Federal standards.09 That is, the 
relevant question before EPA is whether 
California's standards arc in the 
aggregate al least as protective as the 
Federal ones, not whether California 
hypothctir.ally should have adopted a 
different program that the commenter 
prefers. 

EPA also received no comments or 
evidence to support the view that zero· 
emission vehicles do not result in some 
degree of lower emissions-of either 
criteria pollutants or GHGs-than 
conventional vehicles do. EPA agrees 
with CARB that this logically supports 

'"' In general. EPA has long explained that 
"questions concerning the effectiveness or tl,o 
available technology are also within tho category 
oulside {the Administrator's) pennissible scope or 
inquiry," under section 209(b)(1 )(CJ. 41 FR 44209, 
44210 (October 7, 1976). 

""EPA has recognized lhat the intent of Congress 
in creating a limiled review based on the section 
209(b)( 1) crileria was to ensure I hat the Federal 
govcmment did not second-guess slate policy 
choices. This has led El'A to stutu, "It is worth 
noti11g . . . I would feel constrained to approvo a 
California approach to tho problem which I might 
also foci unable to ado pl at the federal level in my 
own capacity ns a regulator. The whole approach 
or the Clean Air t\ct is to force tho development of 
new types of e mission control technology whore 
1l,at is needed by compelling lhe industry to "catch 
up" lo some degree with newly promulgaled 
standards. Such an approach • • • may be attended 
with costs. in the shaped of reduced product 
offering. or price or fuel economy penalties. and by 
risks that a wider number or vehicle classes may not 
be able to complete their development work in 
time. Since a balancing of these risks and costs 
againsl the polcntial henefits from reduced 
omissions is a central policy decision for any 
regulatory agency under the statutory schemll 
outlined above. I believe I am required to give very 
substantial deference to California's judgments on 
this score." 40 FR 23103-04. Sec also LEV I. 58 FR 
4166 (January 13. 1903). Decision Document at 64. 

a conclusion that the ACT and ZEAS 
Regulations, which require more and 
more of these vehicles, would increase 
the protectiveness of California's 
program.100 Moreover, EPA docs not 
agree with the commenters' claims that 
considering lifccyclc emissions renders 
the protectiveness finding arbitrary and 
capricious. First, the scope ofEPA's 
review of CARB's protectiveness 
determination is narrow and need not 
include far-reaching assessments of the 
environmental or other impacts of 
CARB's chosen regulations and 
associated policy decisions. Section 
209(b)(1) docs not require California or 
EPA to consider lifccycle emissions. Nor 
does it otherwise suggest that EPA must 
look broadly outside motor vehicle 
emissions to emissions from other 
sources, including those regulated 
under separate federal and state 
programs. Therefore, EPA is not 
required to consider potential broader 
environmental impacts in assessing 
protectiveness. Secondly, to the extent 
such impacts and decisions could he 
relevant to section 209(b)(1 )(A), 
commcnters failed lo adduce sufficient 
evidence to support this argument 
considering California's technical 
findings relating to this issuc.101 

EPA also finds no evidence in the 
record. to the extent commcnters 
asserted that fleet turnover would be 
slower, that supports the view that an 
emissions increase would occur because 
of the ACT or ZEAS Regulations. Such 
claims, w ithout evidence that the 
regulations result in less protective 
emission standards do not meet the 

""CARO Final Stalement of Reasons for ACT 
Regulalion at 105-06, hrtps:/!M,·2.orb.co.gov/siresl 
dcfault/fi/cs/barc11/rcgactl2019/ac/2019/fsor.pdf; 
CARD Supplemental Comments at 3-4 ("It is. in 
fact, unrcfuted that zero-emission vehicles resull in 
lower emissions (and not only of GHGs) than 
conventional vehicles. This f~ct naturally leads lo 
the conclusion that requiring tho sale (ACT) and use 
[ZEAS) of more and more of these vehicles 
increases tho protectiveness of California's program 
which has previously been found to boat least as 
protective as EPA's."). 

'°' CARO Supplemental Commcnls at 3 ("ITJhe 
only analysis offered- a report by the American 
Trru1sportation Research Institutc-<locs nothing to 
undermine Ci\RB's dctcrminalion. That report (also 
prepared nfler Ct\RD's prolectiveness 
delcrmination) focused only on lifecycle GI JG 
emissions from Class 8 trucks engaged in long 
hauls, nnd. as such, ii cannot undermine CARB's 
protective ness determination which was based on 
consicleration of a// affected pollutants and a l/ 
regulated vehicles. In any event. oven though it 
focused exclusively on the vehicles that CARB 
found tl,o least promising for near-term 
olectrificalion. tho report nonetheless finds that 
zero-emission Class 8 trucks engaged in long hauls 
would havo lower lifccyclo CI-IC emissions than 
convenlional Class 8 trucks. In other words. this 
report, loo, supports tl,e determination that 
California's program with ACT is at least as 
protective as EPA's federal progra111 (which has no 
ACT-like standards)" (original emphasis)). 

burden of proof on the opponents of the 
waiver_Hl2 Similar to commenters' 
claims that the regulations would result 
in slower fleet turnover, statements that 
these purchasing decisions will result in 
fewer emission benefits does not 
otherwise demonstrate that CARB's 
emission standards arc less protective 
than applicable Federal standards, or 
that CARB's protectiveness 
determination was arbitrary and 
capricious. 

5. Section 202(b)(1)(A) Conclusion 

EPA believes that, given the lack of 
any comments or information in the 
record that demonstrate that CARE's 
new more stringent 2018 HD Warranty 
Amendments would threaten the 
validity of CARE's protectiveness 
determination, it has no basis to 
conclude thl!t California's determination 
that its standards arc al least as 
protective is arbitrary and capricious 
and therefore deny CARB's waiver 
request for the 2018 HD Warranty 
Amendments under section 
209[bl(1)(A). The same conclusion 
applies were EPA to consider (in the 
alternative) the 2018 HD Warranty 
Amendments as emission standards as 
opposed to accompanying enforcement 
procedures. 

Further, bl!sed on the record before 
EPA, we cannot find that CARE was 
arbitrary and capricious in its respective 
findings that the California heavy-duty 
vehicle and engine s tandards, including 
the ACT Regulation, the ZEAS 
Regulation, and the ZEP Certification 
Regulation) arc individually, and in the 
aggregate, at least as protective of public 
health and welfare as applicable Federal 
s tandards. CARB has provided 
reasonably detailed information to 
support its protectiveness 
determination. Commenters have not 
provided sufficient information and 
analysis that calls CARB's analysis 
(associutcd with the California 
protectiveness determination) into 
question. Therefore, we find that the 
opponents of the waiver have not met 
their burden of proof to demonstrate 
that any of CARB's protectiveness 
determinations associated with the 
regulations contained w ithin their 
waiver requests were arbitrary and 
capricious and, therefore, EPA cannot 
deny CARB's waiver requests based on 
sect ion 209(b)(1)(A). 

1112 As previously mentioned. CARO pcrfor111cd a 
scnsitivily analysis of bolh "pre-buy" and "no-buy" 
scenarios regarding both tho ACI' and ZEJ\S 
program. For the ACT Regulation . CARO found that 
it would cause no increases in e missio ns. CARU 
Supplemental Commenls al 3-4. 
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C. Second Waiver Criterion: Does 
California Need Its Standards To Meet 
Compelling and Extraordinary 
Conditions? 

Under section 209(b)(1)(B) of the Act, 
EPA must grant a waiver for California 
vehicle and engines standards and 
accompanying enforcement procedures 
unless EPA finds that California "does 
not need such State standards to meet 
compell ing and extraordinary 
conditions." EPA has traditionally 
interpreted this provision as requiring 
consideration of whether California 
needs a separate motor vehicle program 
to meet compelling and extraordinary 
conditions.103 

1. EPA's Historical Interpretation of 
Section 209(b)(1 )(BJ 

For nearly the entire history of the 
waiver program, EPA has read the 
phrase "such State standards" in section 
209(b)(1)(13J as referring back to 
standards " in the aggregate," in the root 
paragraph of section 209(b)(1 J, which 
calls for California to make a 
protectiveness finding for its standards. 
EPA has interpreted the phrase "in the 
aggregate" as referring to California's 
program as a whole, rather than each 
State standard, and as such the Agency 
evaluates both protectiveness and need 
w ith reference to California's program as 
a whole.10• EPA has reasoned that both 
statutory provisions must be read 
together so that the Agency reviews lhe 
same standards (e.g., new motor vehicle 
emission standards program) for need 
under 20!J(b)(1 )(B) that California 
considers in making its protectiveness 
determination. ,md that under this 
statutory framework EPA is to afford 
California discretion in assessing its 
need for its motor vehicle emission 
standards program.105 EPA has also 
explained that section 209(b)(1)(CJ also 
supports the "whole program" 
interpretation of section 20!J(b)(1 )(BJ, as 
EPA's feasibili ty assessment necessarily 
must evaluate any interactions between 
the standards in the proposed program 
(as well as other existing compliance 
obligations) and whether those 
interactions create feasibili ty 
problems.106 The D.C. Circuit has held 

1°'87 FR 14332 (Mardi 14. 2022]. 
io,,49 FR 10887. 18890 [May 3. 1984) ("The 

interpretation that my inquiry unrler section 
209(b)(l )(Bl goes to California's necrl for ils own 
mobile source program is borne 0111 not only by lho 
legisla1ive history. but by lhe plain meaning of the 
statue as well."). 

" " 74 FR 327H. 32751, n. 44. 32761, n.104 [July 
8. 2009). See also 78 FR 2112. 2126-27. 11.78 
(January 9. 201J). 

100 F.PA notes there woulrl be an inconsis tency if 
"Slate standards" mem,t all Cnlifornia standards 
when used in section 209(b)[I) but only particular 
standards when used in 209[b)(1)[1.1) tmd 

that "[t]he expansive statutory language 
gives California (and in turn EPA) a 
good deal of flexibility in assessing 
California's regulatory needs. We 
therefore find no basis to disturb EPA's 
reusonable interpretation of the second 
criterion." 107 

In addressing the Agency's reading of 
section 209(b)(1)(B) as addressing 
California's need for the motor vehicle 
emission program standards program as 
a whole in the 1983 LEV waiver request, 
for example. EPA explained that: 

This approach to the "need" criterion 
is also consistent with the fact that 
because California standards must be us 
protective as Federal standards in the 
aggregate, it is permissible for a 
particular California standard or 
standards to be less protective than the 
corresponding Federal standard. For 
example, for muny years, California 
chose to allow a carbon monoxide 
standard for passenger cars that was less 
stringent than thn corresponding 
Federal s tandard as a "trade-off" for 
California's stringent nitrogen oxide 
standard. Under a standard of review 
like that proposed hy MVMA/AIAM, 
EPA could not approve a waiver request 
for only a less stringent California 
standard because such a standard, in 
isolation, necessarily could be found to 
be contributing to nither than helping, 
California's air pollution problems.1oa 

In 1994, EPA again had cause to 
explain the Agency's reading of section 
209(b)(1)(B) in the context of 
California's particulate matter standards 
waiver request: 

209(b)(l )(CJ. EPA has lradilionally interpreted lhe 
third waiver criterion's feasibilily analysis as a 
whole-program approach. 87 FR 14361. n.266. Seo 
also 84 FR nt 51345. 

107 Am. Trucking Ass'n v. EPA. GOO F.3d 624, 627 
(D.C. Cir. 2010) (ATA v. EPA). See also Dalton 
Trucking v. EPA. No. 13-74019 (9th Cir. 2021) 
("Tho El'A was nul arbitrary and cnpricious in 
rleclining to find that 'California docs nol need such 
California standards to mecl compelling and 
cxiraordinary co11dilions,' section 754J(e)(2)[A)[ii). 
under lhe altcrnalivo version of lho needs lcsl. 
which requires 'a review of whclher the Fleet 
Re<Juircmcnts aro per so needed to meet compelling 
and extraordinary conditions.' 78 FR at 58,103. The 
EPJ\ considered 'Ilic relevant factors,' Motor Vehicle 
Mfrs. Ass'11 af U.S. v. State Fann Mui. Auto. Ins. 
Co., Inc., 463 U.S. 29, 42-43 (1983). including 
stalewirle air quality. 78 FR 58,104, the state's 
compliance with Federal National Ambient Air 
Quality standards for ozone and PM,_, on a 
statewide basis, id. at 58,103-()4, the statewide 
public health henefils. id. at 56,104, and lho utility 
of lhe Fleel Requirements in assisting California to 
rneel ils goals, id. at 56,110. Contrary to Dalton's 
argument. the El'J\ did nol limil its review lo two 
of California's fourteen a.irquality regions. The EPt\ 
examined the relevant data providorl by C,\Rll. and 
it articulated a 'satisfactory explanation for its 
action i11cl11rling a rational connection between the 
facts found anrl the choice made.' Sec Motor 
Vehicle Mfrs. Ass'11 of U.S., Inc .. 463 U.S. al 43 
(cleaned up)."). 

""' SR FR 4166, LEV Waiver Decision Document 
at 50-51. 

[T io find that the 'compelling and 
extraordinary conditions' test should apply 
to each pollutant would connict with the 
amendment to section 20!:i in 1977 allowin" 
California to select standards 'in the 

0 

aggregate' at least as protective as federal 
standards. In enacting that change, Congress 
explicitly recognized that California's mix of 
standards could 'include s01111) less s tringent 
than the corresponding federal standards.' 
Sec H.R. Rep. No. 294, 95th Cong., ls! Scss. 
302 (1977). Congress could not have given 
this nexibility to California and 
simultaneously ass igne d to the state the 
seemingly impossible task of establishing 
that ' extraordinary and compelling 
conditions' exist for each standard."'" 

Congress has also not disturbed this 
reading of section 209(b)(1)(B) as calling 
for EPA review or California's whole 
program. With two noted exceptions 
described helow, EPA has consistently 
interpreted this provision as requiring 
the Agency to consider whether 
California needs a separate motor 
vehicle emission program rather than 
the specific standards in the waiver 
request at issue to meet compelling and 
extraordinary conditions. Congress 
intended to allow California to address 
its extraordinary environmental 
conditions and foster its role as a 
laboratory for motor vehicle emissions 
control. The Agency's longstanding 
practice therefore has been to evaluate 
CARD's waiver requests w ith the 
broadest possible discretion to allow 
California to select the means it 
determines best to protect the health 
and welfare of its c itizens in recognition 
of both the harsh reality of California's 
air pollution and the importance of 
California's ability to serve as a pioneer 
and a laboratory for the nation in setting 
new motor vehicle emission standards 
and developing control technology.110 
EPA notes that "the statute docs not 
provide for any probing substantive 
review of the California standards hy 
federal officials." 111 As a general 
matter, EPA has applied the traditional 
interpretation in the same way for all air 
pollutants, criteria and CHG pollutants 
alike.1 12 

In a departure from its long-standing 
interpretation, EPA has on two separate 
instances limited its interpretation of 
this provision to California motor 

""'49 FR ol 18887. 18890. 
'"'Sec, e.g .. S. Rep. No. 403. 90th Cong .. ls! Sess. 

33 (1967) (The waiver of preemption is for 
California's "unique problems and pioneering 
efforts."): 113 Cong. Rec. 30950. 32476 ("IT]he Stale 
will act as a testing agent for various types of 
controls and Lhc country os a whole will be the 
beneficiary of this research.") (Stalemenl of Sen. 
l\·furphy). 

111 Ford Motor. GOG F.2d 1293, 1300 [D.C. Cir. 
tn79]. 

112 74 FR at 32763-65; 7G FR 34693; 79 FR 46256; 
81 FR 95982. 
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vehicle s tandards that arc designed to 
address local or regional ai r pollution 
problems.113 In both instances EPA 
determined that the trnditional 
interpretation was not appropriate for 
standards designed to address a global 
air pollution problem and its effects and 
that it was appropriate to address such 
standards separately from the remainder 
of the program (the al ternative 
interprctation).114 However, shortly 
after both instances, EPA explained that 
the reinterpretat ion of the second 
waiver prong in this manner is flawed 
and the alternative interpretation is 
inappropriate, finding that the 
trnditional interpretation-in which 
EPA reviews the need for California's 
motor vehicle program-is the best 
interpretation. 115 In the SAFE 1 
Reconsideration Decision, for example, 
the Agency evaluated the traditional 
interpretation and the appropriateness 
of interpreting section 209(b)(1)(B) in 
the same manner for all pollutants and 
provided a textual analysis of why both 
section 209(b)(1 )(Al and section 
209(b)(1)(C) better support interprnting 
209(b)(1)(B) as referring to California's 
need for its mobile source emission 
program rather than to California's need 
for a specific standard. EPA has not 
identil1ed any reason to revise the 
interpretation contained in the SAFE 1 
Reconsideration Decision.1 Hl Further, 
EPA's two FR Notices for the HD waiver 
requests noted the intention to use the 
traditional interprctation.117 

1" 73 PR 1215G (Mnrch 8. 2008): SAFE 1 al 
51310. 

11·1 SAFE 1. In SAFE 1. EPA wilhdrew a portion 
of lhe waive r it had proviously granted for 
California's J\dvm,ccd Clean Cars (/\CC) program
specifically. lhe waiver for California 's 1.e ro 
omission vehicle (7.EV) manrlale and lhe GMG 
emission s tandards wilhin California's J\CC 
program. EPA based ils aclion. in parl. on ils 
d etermination that C1lifornia did not need lhcse 
e mission s ln11da rrls lo m ccl compelling and 
extraordinary condiUons. wilh in the meaning of 
section 20!l(b)(1 )(0) o f the Ci\/\. That detcrminalion 
wa.s in turn based o n EPA's ndoplio11 ofo n ew, 
CMG-pollutant specific inlerpretation of section 
209(h)(l )(B). In any eve nl. EPJ\ expressly slated thal 
ils new intcrpretnlion o f section 209(b)(1 )(Bl only 
appl ies 10 waiver requesls for GHC c111issio11-
rod11cing s tandards. SAFE 1 at 51341. n. 263. 
Therefore. even unde r the SAFE 1 inlorpretalion 
(which EPA d ocs n ot agree wilh for tho reasons 
explained below and in the SAFE 1 Reconsid eralion 
Decis io n). EPJ\'s tradiliona l intorprclation wou ld 
s till apply lo this request given all of lhe slandards 
a t issue are, in whole or in parl. related to the 
rcduclion of criteria pollulnnl omissions, or would · 
o lhcrwisc meel 1110 SAFE I ahe rnativo 
inlcrpretalion tcsl as ii a pplied to GI-IG e mission. 

115 74 FR 32744 (Jn ly 8. 2009): SJ\FE 1 
Recons irleralion Decision al 14333-34. 14352- 55, 
14358- 62. 

I '" Id. 
117 Sec 87 FR 35765. 3767 (June 13, 2022). 

2. CARB's Discussion of California's 
Need for the Standards in the Waiver 
Requests 

a. 2018 HD Warranty Amendments 

As noted above, CARB maintained 
that the 2018 HD Warranty 
Amendments are an accompanying 
enforcement procedure and, as such, the 
second waiver prong at section 
209(b)(1)(B) does not apply to the 
waiver analysis for this regulation. 
Alternatively, if EPA deems that the 
2018 HD Warranty Amendments are 
standards subject to all three waiver 
prongs, then CARB maintained that the 
regulat ions meet the second waiver 
prong.118 CARB also noted the same 
conclusion applies whether this request 
involves a new waiver (as EPA has 
determined) or (in the alternative), a 
within-the-scope determination. 

b. ACT, ZEAS, and ZEP Certification 
Regulations 

CARB provided similar context in its 
ACT Regulation, ZEAS Regulation, and 
ZEP Certification Regulation waiver 
support document. CARB noted that 
" [tlhesc three rulemaking actions 
individually and collectively implement 
measures in California's State 
Implementation Plan (SIP) that arc 
needed for Californ ia to achieve 
compliance with national ambient air 
quality s tandards and to reduce 
em issions of greenhouse gases 
(GHGs)." 11° CARB noted that its 
Executive Officer determined that 
"California needs a separate motor 
vehicle emission program to meet 
compelling and extraordinary 
conditions" based in part on a number 
of CARB Board findings and s tatements 
and information contained in Staff 
Reports for the regulations.12ocARB 
also noted that, even if an altcrn,1tivc 
interpretation of section 209(b)(1)(B) 
requires an assessment of the need for 
individual emission standards, CARB 
needs the ACT Regulation, ZEAS 
Regulation, and ZEP Certification 
Regulation to address compelling and 
extraordinary conditions that California 
foccs from both criteria pollution and 
from climate changc----each regulation 

118 2018 HD \Varrnnty i\mendmen ls Waiver 
Support Document al 23- 25. Ci\RB noted that 
" (IJh e 2018 HD Warranty Ame nd ments arc 
p rojected lo reduce s lntcwide NOx and PM 
emissions by 0.75 lous pe r day (tpcl) and 0.008 tpd 
respective ly. by 2030. NO., emissious a re projected 
to decrease in tho Soulh Coas t t\ir Onsin and in 1l1e 
Sa n Joaquin Valley Air Basins by 0.24 a nd 0.18 tpd. 
rcspeclively. by 2030." Wa iver Support Docume nt 
a l 2. 

110 J\Cl'/ 7.EAS/ZEP Waiver Support Document a l 
1. 

120 ACT/ ZEJ\S/ZEP Waiver Support Document a l 
22-25 [c iling ACT/ZEAS/ZEP Waiver Rcquesl). 

expressly requires categories of medium 
and heavy-duly vehicles and their 
powcrtrains to emit no criteria or CHG 
pollutants, thereby addressing these 
conditions in California. CARB further 
notes that EPA has consistently found 
that California needs emission standards 
to address criteria pollutants, and as 
each of these standards reduces those 
pollutants EPA has no basis upon which 
to find that Californ ia docs not need the 
standards.121 

3. Comments on Section 209(b)(1)(B) 

EPA received several comments 
requesting a dcni,11 of the regulations 
under the two HD waiver requests based 
on section 209(h)(1 )(B) grounds- that 
"such State docs not need such State 
standards to meet compelling and 
extraordinary conditions." Some 
commenters asserted that the need for 
California's standards under the second 
waiver prong should be interpreted on 
a s tandard-by-s tandard basis. In the 
context of such an interpretation several 
commentcrs claimed that one or more of 
the standards in the waiver requests 
were not needed to meet compelling 
and extraordinary conditions. 

Regarding the interpretive issue of 
whether EPA should evaluate a need for 
the motor vehicle emission program 
versus an evaluation of the need for a 
specific standard, EPA received a 
comment that raises arguments that EPA 
has previously addressed in other 
waivers. For exam ple, this commenter 
claimed that EPA continues to 
incorrectly interpret the waiver criteria 
in a manner that docs not allow 
evaluation of each new California 
emission standard. The commenter 
asserted that EPA conflates the 
protectiveness criteria with the "Needs 
Test" in section 209(b)(1)(BJ.122 This 

121 Id. at 27 ('' i\s d iscussed in Section I. lhe ACT 
regulation is projected to reduce emissions of NOx 
by 6 .9 tons per d ay (tpd), and e missions of PM,., 
by 0.24 lpd hy 2031. and the ZEAS regulation is 
projccled lo reduce emissions of NOx by 7.60 Ions 
per year (lpy) emissions of PM,., by 0.15 tpy . and 
e missions o f GHGs by 81 MMT per day of CO,. by 
2031. Dy 2040 , lhc ZEAS regulat ion is projected to 
reduce emissions ofNOx b y 9.9() tpy . emissions o f 
PM,., by 1.7 tpy . and emiss ions ofGMGs by 107 
MMT per day of CO, •. These emissions rcduclions 
will assisl California in ils efforls to atlain lhc 
national and s tal e ambient a ir quality standa rds for 
particulale malt er a nd ozone , reduce individual 
heahh risk, and m oel climale c hange goals. EPA has 
consiste ntly found I hat California 'need s ' emissions 
slandard s to ad d ross tho compe lling and 
extraordinary condilions resulting from crite ria 
pollutants . inclnding e missions standards tha l 
ex pressly specify limitalions o f emissions o f Gil Gs. 
and lhorcforc has no !,.~sis to find 1ha1 the 
regulations do not satis fy tho 'com polling and 
oxtraord innry· c rite rio n.''). 

12 2 Tcxns Public Policv Foundntion :it 2-4. This 
commenter a lso asserted thal legis lative inlcnl does 
not jns lify EPJ\'s intcrprelalion am! that because 
Califon1ia mus t s11bmH a n ow waive r request each 
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commenter also asserted that EPA's 
traditional interpretation of the second 
waiver prong grants California with 
preferential regulatory treatment "by 
rubber-stamping every regulatory 
change CARB makes" and thus violates 
the equality of the states under the 
Equal Sovereignty doctrine and also 
raises quest ions of vast economic and 
political significancc.123 

EPA also received comments that 
there cannot be a need for CHG- and 
climate change-related standards (the 
ACT and ZEAS Regulations) under the 
second waiver prong. One commenter 
stated that the causes and effect of 
climate change arc global, not local in 
nature, and therefore California docs not 
need standards addressing climate 
change under the second waiver prong. 
Drawing on principles of equal 
sovereignty, one commenter asserted 
that section 209(1.J) is "unconstitutional 
to the extent it is construed to allow 
California to set emission standards 
aimed at addressing global cl imate 
change, as opposed to California's local 
conventional pollution problems." 124 
As such, the commenter argued that 
California cannot need CHG standards 
because, unlike criteria pollutant 
emissions, GHG emissions in California 
"bear no relution" to "California
spccific circumstances" like the local 
conditions identified by Congress in 
enacting section 209.125 The commenter 
also argued that California docs not 
need the ACT or ZEAS Rcgulutions 
because the harms of climate change arc 
not unique to California and cannot be 
alleviutcd by regulating emissions from 
sources in one s tate alone. Similarly, 
another commenter argued that, because 
clinrnte change is a global issue, a 
single-state standard will be less 
effective and more disruptive to the 
economy than a Federal rule will. 126 
One commenter also asserted that, 
within the context of the alternative 
interpretation, California only needs to 

time ii alters or adds omission standards that 
California mus t also d emons trate a need for such 
s tnnrlnrds-a tes t clifferont from whether Ca lifornia 
continues to n eed its motor vehicle emission 
program. 

' " Id. at 3. Sec also t\FPM at 16 ("IT)ho 'whole 
program' a pproach wonld e ffective ly force EPJ\ lo 
grnnt a waiver for a 11y later s tandard Ca lifornia 
proposes once EPi\ d eci<lecl initially that California 
'needs' its own motor vehicle program to address 
c rite ria pollution. EPA d ecis ions mado in tho 1970s 
would tic EPA's hands more than 50 years later and 
force a pproval of whate ve r new regulation CARO 
pro poses for a wa iver."). 

'" AFPM at 2. To the e xte nt that this commontor 
also argued that section 209(b) is "u11co11stitutional 
in all its applications" because ii violates the equal 
sove reig11ty doctrine . that argument is addressed in 
scctio 11 111.E.2. 

125 Id. at 6- 7. 
1zn ATA at 6-7. 

reduce criteria air pollution in two air 
districts and cannot therefore "need" 
statewide standards.127 

In its own comments, CARB noted 
that California needs to reduce criteria 
pollut ion along major roadways 
throughout many parts of the State und 
that even if California only needed to 
reduce criteria pollutants in the two 
districts with the worst overall air 
quality, statewide standards are st ill 
needed due to trucks travelling from one 
part of the State to these districts.128 

CARB noted that EPA has consistently 
found these challenges, and the 
conditions that give rise to them, arc 
"extraordinary and compelling" and 
thus that California needs a separate 
new motor vehicle emissions 
program. 12° CARB explained that its 
ZEV requirements (i.e., the ACT 
Regulation, ZEAS Regulation, and ZEP 
Certification Regulation) will result in 
no tailpipe emissions, reduced brake 
wear PM emissions, and lower upstream 
emissions. As such, CARB stated that, at 
a minimum, California "needs" its ZEV 
requirements to achieve reductions in 
criteria pollution emissions including in 
extreme nonattainmcnt areas and other 
areas overburdened by unhealthy air 
quality.130 

127 Toxas Public Policy Foundatio n at 3. 
12" Ci\lHI Suppleme ntal Connnonls at 5~. n .36. 

See also CARD Initial i\CT/ZEt\S/ZEP Comments at 
11, 14- 15 ((" 11:l )oth tho South Coast and San 
Joaquin Volley air dis tricts-which arc home to 
ove r half of California's population-aro classified 
ns ·extreme n onattainment areas for the 2008 eight
hour federal ozone standarcl. "'] ("lncleed. Califomia 
has the only extreme nonattainment regions for 
ozone in the country. and the Sa n Joaquin Valley 
has tho highest PM,., lovcls in tho country."). 

12° Ci\RU Initial ACT/ZEAS/ZEP Comments at 14. 
13 0 Id. Sec also Environmental and Public Health 

Organizations al 31-33 (''California continues lo 
experie nce some of tJ1e worst air quality in the 
nalio11. Tho South Coast and San Joaquin Valley Air 
Basins arc in non·attainmcnt of tho nntionnl 
ambient air quality sta ndards for PM,., and ozone. 
The South Coast has n ever m ot any of tho federal 
ozone stanclarcls established pursuant to the Clean 
Air Act. . . California also focos compelling and 
extraordinary climate change impacts. With oach 
passing year. the dangers of climate chru1go and 
health-harming air pollution become more ru1d 
moro clonr. Climnle change worsens the effects of 
local pollutants: in odd ition 10 n severe increase in 
d eadly wildfires nnd accompany ing particulate 
pollution. incrcnsiug lwnt favors tlio formation of 
additi onal ozone. pulling compliance with tho 
ozone Ni\t\QS further 0111 or reach."); SCAQMD at 
1 ("The South Coast t\ir Basin continues to face 
e xtrnordi11ary air pollution challenges ... The aroa 
is nonat1ai11ment for fine particulates and classified 
'oxtrcmo· for ozone nonattninmcnt. . . . To 
highlight one aspect of 0110 oftl10 regulations. the 
;cero Emission Airport Shuttle Bus regulation will 
pro mote tl,o use of zero-omission airport granrl 
lransporlolion al California's commorcial airports . 
The South Coast Air Bas in happens to be home to 
five commercial airports. Among many necessary 
initiatives for attainme nt of the Nt\t\QS. South em 
Ca lifornia s imply noods zero-emission a irport 
transportation to succeed ."). 

EPA also received comments that 
California docs not need the individual 
regulations in the waiver requests (as a 
factual matter) because there are other, 
more "robust" or " logical" existing or 
proposed standards and/or because 
these standards w ill not be effective in 
reducing criteria emissions. Regarding 
the 2018 HD Warranty Amendments, 
EPA received comment that California 
does not need such amendments 
because CARB's Heavy-Duty Inspection 
& Maintenance Program is more 
effective and because EPA's HD 2027 
rule ("a 50-state harmonized approach" ) 
would soon be finalized.131 EPA also 
received comment that California does 
not need the ACT Regulution because 
they may actually increase criteria 
emissions by making new trucks more 
expensive and slowing fleet turnover.132 

4. California Needs Its Standards To 
Meet Compelling and Extraordinary 
Conditions 

With respect to the need for 
California's standards to meet 
compelling and extraordinary 
conditions, EPA continues to apply the 
traditional interpretation of the waiver 
provis ion.133 Many of the adverse 
comments arguing against the 
traditional interpretation were also 
made in the SAFE 1 Reconsideration 
proceeding. EPA's response to 
applicable comments on these 
arguments remains the same as in the 
SAFE 1 Reconsideration decision, and 
the Agency incorporates the relevant 
reasoning in that action herc.134 

As stated above and similar to the 
SAFE 1 Reconsideration decision, EPA 
continues to believe the best way to 
interpret this provision is to determine 
whether California continues to have 
compelling and extraordinary 
conditions giving rise to a need for its 
own new motor vehicle emission 
program.135 EPA believes this continues 

" 1 AT,\ nt 5- 6. 
1" AFPM at 2- 3. 
" 'EPA's two notices for comment 0 11 Cr\RO's 

waiver requests noted that tho review under the 
second wa iver prong would be cl one unde r this 
traditional interpretation. EP1\ has not reopened 
this i11t crpretive issue by these notices nor by this 
final d ecisio n. 

" "87 FR 14332. 1-1334. 14352-55. 14 358-62 
(March 14, 2022). 

"" To tho extent comme nts contend that EP,\'s 
inlerpretalion of the second wa ive r p rong provides 
preferential treatment to California over othe r 
States. EPA notes that the review or Ci\RD wa iver 
requests is limited lo tho criteria set forth in section 
209 and tha t wo need 1101 engage in an Equal 
Sovereignly cons lit11tio11al law analysis. (See SAFE 
1 Roconsidcration Decis ion at 14376). In any case. 
for the purposes of revie\\'ing the second waive r 
prong. El,A incorporates tho reasoning from the 
SAFE 1 Reconsideration Decision al 14360. As 
snch. EPA e valuates CARB's wa iver requests based 

Continuod 
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to be true for section 209(b)(1 )(B), which 
was at issue in the SAFE 1 
Reconsideration action.136 EPA finds 

solely on the criteria in section 2on(bl(1) 011d docs 
not consider factors outside of those statutory 
criteria. including constitutional claims. EPA 
continues to note that Congress s truck a reasonablo 
balance in authorizing two stanclarcls (EPA's ancl 
California's if certain c riteria arc met) hut that that 
equal sovereignty principle s itnply clocs not fit in 
section 20n. EPA further addresses the commenter's 
concerns relati ng to the Equal Sovereignty cloctrino 
in the Other Issues section be low. Similarly. to tho 
extent that cmnmcmters conte nd that EPA ·s 
lraditional interpretation raises questions of vast 
economic and political s ignificance whore Congress 
must spenk clearly. EPA believes that this rloctrinc 
is inapplicable. That doctrine posits thnt in certain 
extraordinary cases. Congress should not be 
presumed to delegate its own authority m•er mailers 
of vast economic and political significance to 
Fecle ral agencies in tho absence of clear statutory 
authori,,1tion. These concerns have no logical 
connection lo provisions that preserve stale 
authority in areas tha t fall within tho police powers 
of states. such as lhe protection of tho cnvironmcul. 
Further. EPA has consis tently explained that 
section 209(b)(l) of the Act limits tho Agency's 
authority to de ny l..alifornia's requests for wnivcrs 
to Iha three criteria contained therein and as such 
the Agency has consistently refrained from 
reviewing Califomia's requests for waivers based on 
any other criteria. EPA acknowledges that 
California adopts its s tandards ns a matlcr of lnw 
under its s tate police powers. that tho Agency's task 
in reviewing waiver rcc1ucsts is lirn.itcd lo 
cvalualing Cnlifon1in's rcqucsl according lo the 
criteria in section 209(b). Furthermore. tho language 
of section 209 provides clear statutory authorization 
for the waiver framework. and tho history of section 
209(b) and (e) provide additional evidence that 
Congress intended for Californ ia to have great 
deference in designing its own vchiclo program. 
MEMA /, 627 F.2d a t 1111. 

' "· EPA notes that if Congress had been 
concerned with only California's smog problems 
when it enacted section 20Q(L) in tn67 it would 
have limited California's ability lo obta in a waiver 
to s landarcls for only h ydrocarbons and NO.x. which 
are the known automotive pollutants that contribute 
to C1li fornia's smog problem. Ont Congress was 
aware that California wo11lcl most likely deciclc to 
regulato othe r no n-smog fonni11g pollutants. "[T )he 
total program for conlrol of automotive emissions 
is expected to include [in addition to hydrocarbons 
and oxicles of nitrogen) carbon monoxide. lead and 
particulate matter." 123 Cong. Rec. 30951 
(November 2. l!l67) (Remarks of Rep. Herlong). 
Further. Congress intencled tha t C'.alifornia would 
serve as a pioneer nlld a laboratory for the nation 
in setting now molor vchiclo emission standards 
and developing conlrol technology. which extends 
to ZEVs. OEVs. FCVs and PHEVs . .. The waiver of 
preemption is for California's "uniquo problems 
anrl pionee ring e fforts," S. Rep. No. 403, 90th 
Cong .. t st Sess. JJ (1967): l'I 3 Cong. Rec. 30950. 
32478 ("(T)he State will act ns a testing agent for 
various types of controls and tho country as a whole 
will be the beneficiary of this roscnrch.") (Slatemont 
of Sen. Murphy). Thus. for example, in the 1990 
Amendments Congress mandntcd Cali fornia's LEV 
program. which incllldcs the ZEV program, in its 
State Implementation Plan provision regarding ncct 
progmms required for certain nm1·altainmont areas 
relating to issu ing credits for innovative and cleaner 
vehicles. Specifically. " stamlnrds established hy the 
Administrator under this paragrnph ... shall 
confonn as closely as possible to standards which 
nro established for the Stale of Ca lifornia for ULEV 
and ZEV vehicles in tho same class. Section 
24G(0(·1). ( .. [Wlhen it amended tho Act in 1990. 
[Congress recognized) California's LEV program. 
including the ZEV mandate. Sec e.g .. Act sections 

that California has demonstrated that it 
needs its program to address compelling 
and extraordinary conditions, those 
arising from criteria pollution and 
separately, those arising from 
greenhouse gases. No comments have 
provided an analytical basis for 
undermining California·s nccd.137 

Although nothing in the statutory text 
limits California's program or the 
associated waivers to a certain category 
of air pollution problems, EPA notes 
that each of the regulations contained in 
the two waiver requests from CARB is 
clearly designed to address emissions of 
criteria pollutants and will have that 
effect, regardless of whether some also 
reduce greenhouse gases. As such, these 
s tandards are no different from all prior 
s tandards addressing cri teria emissions 
that EPA has found to satisfy the section 
209(bl(1l(B) inquiry. In any case, there 
is no statutory basis to suggest that GHG 
emissions should be treated any 
differently. 

Further, it is inappropriate for EPA to 
second-guess CARB's policy choices 
and objectives in adopting its heavy
duty vehicle and engine standards 
designed to achieve long term emission 
benefits for both critcriu emissions and 
greenhouse gas emissions. EPA's 
longstanding practice, based on the 
statutory text, legislative history. and 
precedent, calls for deference to 
California in its approach to addressing 
the interconnected nature of air 
pollution within the state. Critically, 
EPA is not to engage in "probing 
substantive review" of waiver 
requcsts,138 but rather to "afford 
California the broadest possible 
discretion in selecting the best means to 
protect the health of its citizens and the 
public welfare." 1311 

As noted above, the term compelling 
and cxtraordinury conditions "docs not 
refer to the levels of pollution 
directly." 14° California continues to 
experience compelling and 
extraordinary conditions that cause it to 
need a separate motor vehicle emissions 
program. These include geographical 

241(4). 243(0. 246(0(4)." M\IMt\. \ 7 F.3d at 536.) 
Seo also 87 FR at 14360. 

137 El'r\ notes that CARn ACT Regulation is only 
regulating omissions from now motor vehicles and 
that such standards are the types preempted under 
section 20Q(a). Section 209(b) re<1uires EPA to waive 
such standards unless one or more of the specified 
criteria are found. CARB's ACT Rogula lion is 
focused on emissions of air pollutants from this 
vehicle source and to EPA's knowledge is not 
designed to address a broader set of transportation 
ancl en orgy issues nor is the scope of the waiver 
criteria in section 20Q designed for such a bronc! 
and searching rovicw. 

138 Forci Motor. 60G F.2cl 1293. 1300 (D.C. Cir. 
1970). 

13" MEMA II. 142 F.3d 449, 453 (D.C. Cir. 1998), 
1◄o49 FR 18887. 18890 (May 3, l!l84). 

and climatic conditions (like thermal 
inversions) that, when combined with 
large numbers and high concentrations 
ofautomohilcs, create serious air 
pollution problcms.141 For example, as 
stated in CARB's waiver request and 
additional written comment, California 
and particularly the South Coast and 
San Joaquin Valley Air Basins continue 
to experience some of the worst air 
quality in the nation and continue to be 
in nonattainment with several 
NAAQS. 142 In the context of these 
serious and long-las ting pollution 
challenges, California has demonstrated 
that every reduction in ozone precursor 
and particulate emissions is particularly 
critical. 

In addition, EPA did not receive any 
adverse comments suggesting that 
California no longer needs a separate 
motor vehicle emissions program to 
address the various conditions that lead 
to serious and unique air pollution 
problems in California. EPA did receive 
comment that contends that California 
docs not hc1ve a need for its s tandards 
as only two areas in the State (the San 
Jonquin Valley and the South Const) 

141 In response to commenters that believe that 
the traditional interpretation is simply a .. rubber• 
stamp[ )" because El'i\ has already once decided 
that California "needs .. its own motor vehicle 
program. EPA notes that although C'.alifomia has yet 
to resolve its pollution problems. that does not 
mean ii will never do so or that Congress could not 
nim for that goal. Sec 87 FR at 14336 n. 22. So long 
as those problems persist. however. EPi\'s 
affim1ance of California's need for a separate 
vehicle program a llows California to con tinue to 
servo as a "laboratory" for resolving its own 
pollution problems and those of the entire nation. 
Sec MEMt\ I. 627 F.2d a t 1109-11. 

,., Sec. e.g .. CARO Supplemental Comments at 5-
G. n.36: CARO Initial ACT/ZEAS/ZEP Comments at 
11. 14-15; SJVUAPCD at 2 ("Despite achieving 
significant emissions reduclions through decades o f 
implementing the most s tringent stationary and 
1nobile regulatory control program in the nation. 
significant additiona l reduct ions in nitrogen oxide 
(NOx) emissions nro needed to attain the latest 
health-based National Ambient i\ir Quality 
Stand,uds (NAAQSJ for ozone and PM, .. , ... ): Stale of 
California ct al at 12-13 ( .. Sixteen of tho 8-hour 
ozone nonattainmonl ureas aro located in California 
antl tho only two cxtrcmo nunatlainmcnt areas in 
tho nation arc located in the South Coast Air Ilasin 
and San Joaquin Valley of California. Indeed. for the 
South Coast Air Ilasin lo meet the fecleral ozone 
standnrcls. overall NOx emissions neecl to be 
reduced by 70 percent from torlay's levels by 2023. 
and approximately 80 percent by 203 1."); 
En vironmental and Public Health Organizations at 
32 ( .. California continues to experience some of the 
worst air quality in the nation. The South Coast and 
San Joaquiu Valley Air Bas ins nre in nOll·RtlAinme nl 
of the nntional ambient air quulity standards for 
PM,., mid ozono. Tho South Coast has never met 
m1y of tho federal ozone stm1dards established 
pursuant to tho Clean Air Act .. . [llleavy-duty 
vehicles represent the largest source of NO.x 
emissions rcduct ions needed lo attain the 2015 6-
hour ozone National Ambient Air Quality 
Standards (NJ\AQS). <md California's air quality 
regulations. like lhoso nt issue- hero. nro central to 
lite state's attainment strategy for tho South Coast 
Air Basin."). 
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have serious air quality issues. EPA 
believes this commenter misses the 
mark for several reasons. The 
commenter provided no legal rationale 
for limiting the "compelling and 
extraordinary conditions" to those 
conditions experienced by all of 
California. In addition, California is 
responsible, in part, for developing State 
Implementation Plan (SlP) measures to 
address nonattainment and maintenance 
and EPA secs no basis to deny a waiver 
for regulations designed at the state 
level and that address emission sources 
that move around the s tate. Nor has the 
commenter provided sufficient data or 
analysis to demonstrate that other areas 
of California do not need the motor 
vehicle standards program to address 
compelling and extraordinary 
conditions. Based on the record, EPA is 
unable to identify any change in 
circumstances or any evidence to 
undermine EPA's prior findings that 
California needs its motor vehicle 
emissions program to address 
compelling and extraordinary 
conditions. Therefore, using the 
traditional approach of reviewing the 
need for a separate California program 
to meet compelling and extraordinary 
conditions, EPA cannot deny any of the 
waiver requests. 

Further, EPA docs not believe, to the 
extent that it is appropriate to examine 
the need for CARB's individual heavy
duty vehicle and engine standards to 
meet compelling and extraordinary 
conditions, that the opponents of the 
waiver requests have met their burden 
of proof that California docs not need 
these standards. The record 
demonstrates that each regulation in the 
two waiver requests is designed to 
produce reductions in criteria emissions 
that continue to be a serious air quality 
concern in California, which is a result 
of its compelling and extraordinary 
conditions. While EPA believes that 
CARB has demonstrated the criteria 
emission reductions associated with its 
ACT, ZEAS, and ZEP Certification 
Regulations and therefore a need for 
such standards, EPA also believes that, 
to the extent such standards arc 
designed to also address climate change 
conditions in Californ ia, such standards 
arc needed to meet compelling and 
extraordinary conditions.143 EPA notes 
that the record contains evidence that 
global warming continues to pose an 
extraordinary threat to the economic 
well-being, public health, natural 
resources and environment in 
California. These ndvcrse impacts 
include exacerbation of local air quality 
problems, severe wildfires, extreme 

14387 FR 14332, 14365-66 (March 14. 2022). 

drought, acidification thrents to marine 
ecosystems as carbon dioxide is 
absorbed by the ocean along California's 
coastline, and a host of other impacts.144 

EPA believes the same condi tions and 
impacts assessed in the SAFE 1 
Reconsideration Decision apply to this 
waiver decision and incorporates that 
analysis herc.145 

Regarding comments received that the 
2018 HD Warranty Amendments arc not 
needed because EPA's HD 2027 rule and 
CARB's Heavy-Duty Inspection & 
Maintenance Program arc or will be 
more effective, EPA notes that California 
is entitled to substantial deference in its 
policy choices regarding the best path to 
address its air pollution problems, 
including the choice to adopt or retain 
emission standards that overlap w ith 
previous California standards and EPA's 
standards.146 In the context of these 
arguments about effectiveness, it is 
important to note that under the statute, 
California's standards in the aggregate 
must be as protective as EPA's 
standards-there is no requirement that 
they be more protective. This reinforces 
the deference owed to California in its 
determination of whether ii needs a 
particular configuration of standards as 
its program to address compelling and 
extraordinary conditions. In response to 
comments received that thn specific 
regulat ions nrc not necessary (as a 
factua l matter) because they may slow 
fleet turnover, EPA finds that these 
commcnlnrs have not met their burden 
of proof to demonstrate that such a 
result in fleet turnover will occur and 
that if it did occur, it would cause on 
increase in emissions. Commenters have 
also failed to demonstrate that 

14 , California Supplemental 1\CT Comments at 
16-17, Cali fornia also noted that the ACr 
Regulation will ensure the development and 
commercinli1.atio11 of technology required to 
achieve further emission reductions to address 
climalo changes nml to ntlnin national a1nbient air 
quality standards (NAAQS) in California. 

14'87 FR 14332. 14334, 14352- 55, 14:158--62. 
1,0 Sec, e.g .. 78 FR at 2129 ("The Comment or ... 

rdies on the exislcnco or the fcdcrnl GHG standards 
and tho 'deemed to comply' language to claim that 
there is no need for CARD's GIIG standards ... 
EPA believes that tho commcnlor docs not 
appropriately appreciate tho role that Congress 
e nvisioned California to play as an innovative 
laboratory that may set standards that EPA may 
ullimatoly harmonize with o r that California or EPA 
may otherwise accept compliance with tho others 
emission program as compliance with their own."). 
In addition, g iven that there aro a vnricty of 
regulatory measures and levels of stringency that 
Californi;i may choose to addrnss the durability of 
emission controls on vehicles and engines while in 
use, ,u,d tho lack of evidence in the record that an 
inspection and 11u1intcnance program is morn 
protective than a warranty regulation (or that both 
may bo implernented at some point), EPA finds that 
opponcnls of lhc waive r have not met the ir burdon 
of proof with evidence lo support their policy 
preference on an inspection and maintenance 
program. 

California docs not continue to need 
every reduction in criteria pollutant 
emissions it can obtain.147 As EPA 
continues to believe California has 
compelling and extraordinary 
conditions, it is appropriate for EPA to 
continue giving substantial deference to 
California's policy choices on how it 
chooses to protect public health and 
welfare and achieve its air quality 
objectives. 

5. Section 209(b)(1 )(BJ Conclusion 
As previously explained, EPA 

believes that the tradit ional 
interpretation of the section 209(b)(1)(B) 
criterion is the best reading of the 
statute. 148 The traditional approach is 
for EPA to evaluate California's need for 
a separate motor vehicle emission 
program to meet compelling and 
extraordinary conditions. The issue of 
whether any particular standard is 
needed is not the inquiry directed under 
section 209(b)(1)(B). Applying the 
traditional approach of assessing 
California's need for a separate motor 
vehicle emissions program to address 
compelling and extraordinary 
conditions, with the reasoning noted 
above and with due deference lo 
California, EPA cannot deny the 
respective waiver requests. CARE h,tS 
repeatedly demonstrated the need for its 
motor vehicle program to address 
compelling and extraordinary 
conditions in California and opponents 
of the waiver requests have not 
demonstrated that Culifornia docs not 
need its state standards lo meet 
compelling and extraordinary 
conditions. Therefore, I determine that I 
cannot deny either of the waiver 
requests under section 209(b)(1)(B). 

In addition, although EPA docs not 
believe an interpretation that requires a 
demonstrated need for a specific 
standard is appropriate, EPA's review of 
the complete record indicates that 
opponents of the waiver requests have 
not met the burden of proof necessary 
to demonstrate that California does not 

147 CARU Supplemental Comments at 5- 6 ("Dul 
AFPM provides no evidence that AC!' will slow 
fleet turnover al all, let a lone to tho degree 
necessary to increase pollution. And none of these 
comments refutes CARB's conclusion that zero• 
emission vehicles placed into wo11-suitcd 
applications will be less expensive, over their 
lifetimes. than convenlional ones. or explains w hy 
the requirement lo sell a certain percentage of 
vehicles that will save owners or operators money 
would slow turnover to the (unspecified) extent 
required to i11crease emissions. rvtoreover, the 
recently passed lnOntion Reduction Act includes 
numerous financial inccnlivcs thnt will decrease 
the cost of zero-emission heavy-duty vehicles, 
further underculling the claim that the high costs 
or those vehicles will slow fleet lumover. " ). 

14"87 FR 14332, 14334, 14352-55.14358-62 
(March 14. 2022). 
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need its ACT Regulation, ZEAS 
Regulation, ZEP Certification 
Regulation, and the 2018 HD Warranty 
Amendments when assessed 
individually. 

D. Third Waiver Criterion: Are 
California's Regulations Consistent With 
Section 202{a) of the Clean Air Act? 

Under section 209(b)(1 )(CJ, EPA must 
grant California's waiver request unless 
the Agenr.y finds that California's 
standards and accompanying 
enforcement procedures arc not 
consistent with section 202(a) of the 
Act. EPA's longstanding approach to 
this third waiver criterion is limited to 
reviewing California's feasibility 
assessment and evaluating whether the 
opponents of the waiver have met their 
burden of establishing: (1) That 
California's s tandards are 
technologically infeasible, or (2) that 
California's test procedures arc 
inconsistent with the Federal test 
procedures. i\s with the other two 
criteria, our review is narrow and 
deferential to California. 

Each of Ci\RB's two waiver requests 
contained a demonstration that its 
s tandards in each request were hased on 
technologies currently available or 
reasonably projected to be available in 
the lead time given and giving 
consideration to costs. As such, CARB 
argued that its standards did not create 
,my issues regarding the consistency 
with section 202(a) requirements. 
CARB's waiver requests included their 
state rulcmaking records for each 
standard, includ ing CARB's detailed 
responses to any issues raised regarding 
technological feasibil ity. 

Commenters opposed to the waiver 
did not argue that the 2018 HO 
Warranty Amendments were not 
technologically feasible or that any of 
the waiver requests presented 
inconsistent test procedures. Further, 
while EPA received comment to suggest 
that CARB's ACT Regulation and ZEAS 
Regulation were not appropriate policy 
choices, to the extent commenters raised 
feasibility issues regarding the ACT 
Regulation and ZEAS Rcguh1tion, such 
commenters either failed to meet the 
burden of proof to demonstrate 
infeasibility in light of California's 
demonstration of feasibility or such 
comments fell beyond the scope of 
EPA's technological feasibility review. 
As explained in detail below, based on 
our examination of the rer.ord, EPA 
finds that the commenters have failed to 
meet their burden of proof as to the 
third prong. 

In addition, certain commenters 
asserted that, even if the standards were 
actually feasible, EPA should 

nonetheless deny the waiver based on 
the lead time and stability requirements 
for certain federal heavy-duty vehicle 
standards found in section 202(a)(3)(C) 
of the Act. These commenters claim that 
because the third waiver criterion 
requires California's standards to be 
"consistent with" section 202(a), 
California must necessarily comply with 
section 202(a)(3)(C), as that is a sub
provision of 202(a). This argument is 
inconsistent with the plain text of the 
statute. Congress used the phrase 
"consistent with," not "compliant 
with." The statutory phrase "consistent 
with" indicates that California's 
standards should be congruent and 
compatible with section 202(a), which 
requires that Federal standards provide 
adequate lead time and consider cost. 
Thus, EPA interprets this prong of the 
waiver analysis to require: California's 
standards to be feasible. The statute 
does not, however, obligate California to 
comply with provisions of section 
202(0) directed solely at the 
development and design of federal 
standards. This would make little sense 
given Congress' intent to set up two 
motor vehicle programs in title II-with 
California's program dedicated to 
address the state's air quality problems 
and serve as a testing ground for motor 
vehicle emissions policy designs and 
technologies. If exactly the same 
requirements and conditions apply to 
both the Federal and the California 
programs, then they would necessarily 
overlap extensively if not completely, 
and California could not serve as the 
testing ground that Congress intended. 
Further, applying some of the language 
in 202(a) to California standards would 
directly connict with the text and intent 
of the waiver provisions in section 209. 
For those reasons, for over five decades, 
EPA has r.onsistently granted waivers to 
California without assessing compliance 
with section 202(a)(3)(C), with a s ingle 
exception (in 1994). 

The commenters' argument regarding 
section 202(al(3)(C) fails for n numher of 
additional reasons. That provision, 
which requires at least four years of lead 
time and three years of stability, is n 
companion to a specific Federal 
standard-setting mandate, section 
202(al(3)(A). That mandate is for EPJ\ to 
promulgate certain heavy-duty cri teria 
pollutant s tandards that renect the 
greatest degree of emission reduction 
achievable giving appropriate 
consideration to a number of factors. 
Congress paired the mandated 
stringency with the lead time and 
stability requirements. By contrast, 
California may adopt state standards 
that are "in the aggregate" at least as 

protective as the federal standards. As 
sur.h, California is also not obligated to 
comply with either the maximum 
stringency requirements or the 
companion lead time provision in 
section 202(al(3)(C) to provide the four 
years of lead time and three years of 
stahility that Congress determined was 
needed for the federal market. 

This plain text reading is well
supported by the history and purpose of 
the Act and is also consistent with 
administrative and judicial precedents. 
Commenters rely heavily on EPA's 
single contrary decision in a 1994 
medium-duty vehicle waiver (1994 
MDV waiver) even though the 
interpretation contained in that decision 
was inr.onsistent with EPA's historical 
practice in waiver decisions both before 
and after 1994.rn' Indeed, by 2012 EPA 
had indicated that it did not believe 
section 202(a)(3)(C) applied to 
California's heavy-duty engines and 
vehicle standards and issued a decision 
consistent with its historical practice.150 

We acknowledge that the 1994 MDV 
waiver took a different position on this 
issue than we do today, but as explained 
below, we believe that our practice, both 
before and after the 1994 MDV waiver, 
represents the hest understanding of the 
s tatute. Importantly, the interpretation 
in the 1994 MDV waiver is inconsistent 
with the plain text of the s tatute, as 
discussed below. In this nction, EPA is 
therefore taking an approach similar to 
its approach both hefore and after the 
1994 MDV waiver, and different from 
the 1994 MDV waiver.151 EPA believes 
that its historical practice and 
application of the "consistency w ith 
section 202(a)" language is permissible 
and is the best interpretation of the 
statute based on all the relevant factors. 
Additionally, commentcrs also 
mistakenly rely on the O.C. Circuit's 
opinion in American Motors Corp. v. 
Blum, 603 F.2d 978 (D.C. Cir. 1979) 
(Blum) . Blum addressed a different 
provision of the CAA und is 
dist inguishable from the instant 
waivers. 

The balance of this section begins 
with a discussion ofEPA's longstanding 
approach to the third waiver criterion 
and relevant case law (111.0.1). We then 

1• 11 Sec 77 FR 9239. 9249 (February 16. 2012): 46 
FR 22302. 22304 (1981). 

"" 77 FR al 9239. Moreover. in October 2000. 
El'/\ infomtcd California of the inlcnl lo " cunducl 
a new cvalualion of . . . arguments . .. in regard 
lo whctl,er the lcatl time provisions of 1110 i\cl apply 
to California .. .. li\s well asJ evalualo lhc 
applir.abilily of the slahilily re<]uiremcnl in Seel ion 
202(a)(3)(C)." Lcllcr from l>forgo Oge. Oircclor, 
Office of Transportation and Air Quality, lo Michael 
Kenny. CJ\RB Executive Officer (Del. 24. 2000). 

'" FCC v. Fox Television Stations. Inc .. 556 U.S. 
502 (2009). 
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summnrizc the positions of CARD nnd 
the commcntcrs (111.D.2 nnd III.D.3 
respectively). Subsequently, we cvnluatc 
the waiver requests under the historical 
appronch, fin ding that those opposed to 
the waiver have foiled to meet their 
burden of proof (111.D.4). We then 
explain why, contrary to the 
commcnters' arguments, the stntutory 
lend t ime requirements in section 
202(n)(3)(C) do not npply to Cnlifornin 
(111.D.5). A brief conclusion follows 
(111.D.6). 

1. Historicnl lnterpretntion of Section 
209(h)(1)(CJ 

Under section 209(b)(1)(C). EPA must 
grant Californin's waiver request unless 
the Agency finds that Cnlifornin 
standards and accompanying 
enforcement procedures are "not 
consis tent" with section 202(a) of the 
Act.15 2 Section 202(a)(1) grants EPA 
authority to regulate motor vehicle 
emissions generally nnd the 
accompanying section 202(n)(2) 
specifics that those standards are to 
"take effect after such period ns the 
Adminis trator finds necessary to permit 
the development and application of the 
requis ite technology, giving appropriate 
consideration to the cost of compliance 
within such period." 153 Tlrns, no 
specific lead time requirement applies 
to standards promulgated under section 
202(a)(1). EPA has long limited its 
evaluation of whether California's 
s tandards arc consistent with section 
202(a) to determining if: (1) There is 
inadequate lead time to permit the 
development of the necessary 
technology giving appropriate 
consideration to the cost of compliance 
within that time period; 154 or whether 

1 ~ 2 EPA must grant a w aiver T(.'CIUCSI \Ill less ii 
finds that thcro is: "lilnodcquato lime to permit the 
d_e,·elopmo11t of the necessary technology give11 tho 
cost of compliance with in tlrnt time period." H. 
Rep. No. 728. 90th Cong., 1st Sess. 21 (1967). "Thal 
California standards are not cousistent with tho 
inion! of section 202(a] of the Act , including 
economic practicability and technological 
feasibility." S. Rep. No. 403. 90th Cong. 1st Scss. 
J2 (1967), 

mcAA section 202(a)(2): H.R. Rop. No. 95-294, 
95th Cong .. 1st Sess. 301 (1977) ("Also preemption 
could not bo waived if ('.1lifomia standards and 
enforcement procedures we re found not to be 
·consistent with section 202[a)' (relating to the 
technological feasibil ity of complying with these 
standards)."). 

15"' Previous waivers or Federal prcemplion havo 
thus stated that C.1liforn ia's st1111dards are not 
consisle11l with sectio11 202(a) if there is inndequato 
lood time to permil tho developmcnl of technology 
necessary lo rncct those requirements. giving 
appropriate co11s idcralio11 to the cost of compliance 
within lhal time. See e.g .. :JG FR ll172 [April 30. 
1971) (HD MY 1972 and later MY]: 38 FR 3013G 
(Nov, 1, 197JJ: 40 FR 23102. 23105 (l'>'lny 28.1975) 
(extending waiver of Apri l 30. tn71, lo MY 1975 HD 
standards): 40 FR 30311 (July 18. 1975): 70 FR 
50322 [August 26, 2005) [2007 Otli fomia I h,avy-

(2) California and Federal test 
procedures arc incompatible so that a 
single vehicle could not be subjected to 
both tests.1 ss EPA has also explained 
that "the import of section 209(b) is not 
that California and Federal standards be 
identical, but that the Administrator not 
grant a waiver of Federal preemption 
where compliance with the California 
standards is not technologically feasible 
within available lead time." 156 Further, 
EPA's review is limited to the record on 
feasibility of the technology. Therefore, 
EPA's review is narrow and does not 
extend to whether the regulations under 
review arc the most effective or whether 
the technology incentivizcd by 
California 's regulations arc the best 
policy choice or better choices should 
be evaluated. The Administrator has 
thus long explained that " questions 
concerning the effectiveness of the 
available technology are also within the 
category outside my permiss ible scope 
of inquiry," under section 
209(b)[1 )(C).157 California's 
accompanying enforcement procedures 
would also be inconsistent with section 
202(a) if the Federal and California test 
procedures conflicted, i.e., if 
manufacturers would be unable to meet 
both the California and Federal test 
requirements with the same test vehicle. 

In determining whether California 
standards arc inconsistent with section 
202(a), EPA makes a finding as to 
whether there is inadequate lead time to 
permit the development of technology 
that is necessary to meet the standards 
for which a waiver is sought. For this 
finding, EPA considers whether 
adequate technology is presently 
available or already in existence and in
use. If technology is not presently 

Duty Diesel Engine Standards): 71 FR 335 (Jan. 4. 
2006) (2007 Engine Manufacturers Diagnostic 
sla11danls): 77 FR 92:19 (February 16. 2012) (HD 
Truck Idling Requirements): 7!J FR 46256 (Aug. 7, 
2014) [the first HD GHG emissions standard waiver. 
relating to certain new 2011 a11d subsequent model 
year 1mc1or-trailcrsl: 81 FR 95982 (December 29. 
2016) (the second l!D GIIG emissions standard 
waiver. relating to CARB's "Phase I" rcgulalion for 
2014 and subsequent model year traclor-lroilers); 82 
FR 4867 (January 17, 2017) (On-Highway Heavy
Duty Vehicle In-Use Compliance Program). 

155To be consistent. the California certification 
procedures need not be identical lo the Federal 
ccrtificalion procedures. O,lifornia procedures 
would be inconsistent. however, if manufacturers 
would be unable lo meet the state and the Federal 
requirements with tho same lest vehicle i11 the 
course of tho sarno tost. Sec, e.g .. 43 FR 32182 (July 
25, 1978), 

""4G FR 22032. 22034-35 [April 15. 1981). 
,., 41 FR 44209. 44210 [October 7. 1976): 47 FR 

7306. 7310 [February 111, 1982) ("lam nol 
empowered under the Act lo consirler lhe 
effectiveness of Califomia's rcgulntions. since 
Congress intended lhal California should be tho 
judgo of 'the best means lo protect the heallh of its 
citizens and the public welfare."' [lnlemal citations 
omi ttcdl). 

available, EPA will consider w hether 
California has provided adequate lead 
time for the development and 
application of necessary technology 
prior to the effective date of the 
standards for which a waiver is being 
sought. Additionally, the O.C. Circuit 
has held that "li)n the waiver context, 
section 202(a) relates in relevant part to 
technological feasibility and to federa l 
certification requirements. The 
technological feasibility component of 
section 202(a) obligates Culifornia to 
allow sufficient lead time to permit 
manufacturers to develop and apply the 
necessary technology. The federal 
certification component ensures that the 
Federal and California test procedures 
do not impose inconsistent certification 
requirements. Neither the court nor the 
agency has ever interpreted compliance 
with section 202(a) to require more." 158 

Regarding the technology costs 
portion of the technology feasibility 
analysis, when cost is at issue EPA 
evaluates the cost of developing and 
implementing control technology in the 
actual time provided by the applicable 
California regulations. The D.C. Circuit 
has stated that compliance cost "relutcs 
to the t iming of a particular emission 
control regulat ion." 159 In MEMA I, the 
court addressed the cost of compliance 
issue at some length in reviewing a 
waiver decision. According to the court: 

Section 202 's cost of compliance concern, 
juxtaposed as it is with the requirement that 
the Adminis trator provide the requisite lead 
time to allow lcchnological developments, 
refers to the economic costs of m otor vehicle 
e miss io n standnrds and accompa ny ing 
enforcement procedures. Sec S. Rep. No. 192. 
891h Cong .. 1st Scss. 5-8 (191i5): H.R. Rep. 
No. 728 901h Cong .. 1st Scss. 2:3 (1967), 
reprinted in U.S. Code Cong. & Adm in. News 
1967, p. 1938. It relates to the timing of a 
particular emission control regulatio n rather 
than to its social implications. Congress 
wanted to avoid undue econ omic disruption 
in the automotive manufacturing ind u s try 
and also sought to avoid doubling or tripling 
the cost of motor vehicles to purchasers. It, 
therefore. requires that tho emission contro l 
regulations be technologically feasible within 
economic parameters. There in lies the intent 
o f the cost o f compliance requirement 
(emphas is added) . 11"' 

Previous waiver decisions are fully 
consistent w ith MEMA I, which 
indicates that the cost of compliance 
must reach a very high level before the 
EPA can deny a waiver. Therefore, past 
decisions indicate that the costs must be 

15" MEMA II. 142 F.3d 449. 463 (Emphasis added) 
(internal citations omitted). 

15'' MEMA v. EPA. 637 F.2d. 1118 (D.C. Cir, 1979). 
"'"MEMt\ / 627 F.2d nt 1118 [emphasis nddcdJ. 

See also id. al 1114. n.40 ("ITlhe 'cosl of 
cornplinnce' criterion relates lo the timing of 
standards and procedures. "J. 
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excessive to find tha t California's 
standards a re infoas ihlc and therefore 
inconsistent with section 202(a).1G1 

Regarding the burden of proof under 
the third prong, EPA has previously 
stated that the third prong's feas ibility 
determination is limited to: (1) Whether 
those opposed to the waiver have met 
their burden of cstoblishing that 
Californio's standards a rc 
technologically infeasible, including 
whether they include adequate !cod 
t ime or (2) that California's test 
procedures impose requirements 
inconsistent with the Federal test 
procedure. Additionally, the burden of 
proof regarding the cost component of 
foosibil ity also foils upon the waiver 
opponents. 

The scope of EPA's review under this 
cri terion is also narrow.162 This is 
consistent with the motivation behind 
section 209(b) to foster California's role 
as a laboratorv for motor vehicle 
emission control , in order " to continue 
the national benefits that might flow 
from allowing California to continue to 
act as a pioneer in this field." 163 

According to the D.C. Circuit, "The 
history of congressional consideration of 
the Californio woivcr provision, from its 
original enoctmcnt up through Hl77, 
indicates that Congress intended the 
State to continue and expand its 
pioneering efforts at adopting and 
enforcing motor vehicle emission 
standards different from and in large 
measure more advanced than the 
corresponding federal program; in short, 
lo act as a kind of laboratory for 
innovation." 16•1 EPA has thus long 
believed that California must be given 
substantial deference when adopting 
motor vehicle emission standards 
because such action may require new or 
improved technology to meet 
challenging levels of compliance. Over 
50 years ago, EPA's Administrator 
discussed this deference in an early 
waiver decision that opprovcd a waiver 
request for Californ ia: 

There is a well-established pattern that 
emission control technology have been 
phased in through use in Culifornia before 

' "' See, e.g .. 47 FR 730G. 7309 (Fob. 18. 1982); 43 
FR 25735 (Ju11. 14, 19711): 46 FR 26371. 26373 (l\.fny 
12. 1!l81). 

"'241 FR 44208. 44210 (October 7, 1 !l7G)("Whilo 
section 209(b) requires co11sideralion of whether tho 
adoption of standards by California is consistent 
with section 202(a). novcrthclcss ltl,e 
Administrator's! cliscrelion in dctcn11in i11g whether 
to deny the waiver is considerably narrower than 
lhisl discrclio11 lo act or not to act in tho context 
promulgating Fcdcrnl sta11dards 1111rler section 
202(a).") 

""40 FR 23102, 23103 (May 28, 1975] (waiver 
decision citing views or Congressman ~1oss aurl 
Senator Murphy]. 

IO•I MEMA 1, f,27 F.2d 1095. 1110. 

their use nationwide. This pattern grew out 
of early recognition that auto caused air 
pollution problems arc unusually serious in 
California. In response to the need to control 
auto pollution, California led the nation in 
development of regulations to require control 
of emissions. This unique leadership was 
recognized by Congress in enacting federal 
air pollution legislation both in 1967 and 
1070 by providing a special provision to 
permit California to continue to impose more 
stringent emission control requirements than 
applicable to the rest of the nation."'5 

In a subsequent waiver decision 
approving o waiver request for 
California, the Administrator stated: 

It is worth noting ... I would feel 
constrained to approve a California approach 
to tho problem which I might also feel unable 
to adopt at the federal level in my own 
capacity as a regulator. The whole approach 
of the Clean Air Act is to force the 
development of new types of emission 
control technology where that is needed by 
compelling the industry to "catch up" to 
some degree with newly promulgated 
standards. Su<.:h an approach • • * mny be 
attended wilh costs, in the shape of a 
reduced product offering, or price or fuel 
economy penalties, and by risks that a wider 
number of vchir:le c:lasscs may not be able to 
complete their development work in time. 
Since a balancing of these risks and costs 
against the potential benefits from reduced 
emissions is a central policy decision for any 
regulatory agency under the statutory scheme 
outlined above, I believe I am required to 
give very substantial deference to California's 
judgments on this score.""'" 

In keeping with this deferentia l 
posture, as noted earlier, EPA's 
historical interpretation of section 
209(h) has olso been to assess whether 
California's program of motor vehicle 
emission standards as a whole provides 
for adequate lead lime consistent with 
section 202(a). This is because EPA's 
long-standing interpretation is that the 
phrase "Stale standards" in section 
209(b)(l) means the entire California 
new motor vehicle emissions 
program.167 S imilar lo the second 
waiver cri terion, EPA has also 
historically viewed the third waiver 
criterion's feasibility analysis as a 
wholc-progrum assessment, i.e., one that 
ensures manufacturers hove sufficient 
lead time to comply with the program's 
s tandards as a whole, accounting fo r the 

"" 38 FR 10317, 10324 (April 26. 1973) ("ITJhe 
experience of Federal anrl Stele officials as well as 
the i11duslry itself i11 meeting such standards for 
California will focilitalc a11 orderly implementation 
of !he more stringent. catalyst-forcing standards for 
O,lifornia. "). 

rn«40 FR 23102, 23104 (May 28, 1075). Sec also 
78 FR 2111, 2115-16 (Jan. 9, 2013); 79 FR 46256. 
46258 (Aug. 7, 2014); 81 FR 95982. 95984 (Dec. 2!l, 
201G). 

"" 74 FR 32744. 32749 (July 8 , 2009); 70 FR 
50322 (Aug. 26. 2005); 77 FR 9239 (Feb. 16, 2012); 
78 FR 2112. 2123 ()1111. 9, 2013). 

interactions between technologies 
necessary to meet both new and existing 
standards, and any interactions between 
those technologies thut would affect 
fcas ibility.168 EPA's assessment under 
section 209(h)(1)(C) is thus not in 
practice a standard-by-standard review. 
Rather it involves an analysis of 
feas ibility that builds on prior analyses 
of feasibility and any impacts of the new 
standards on the feasibility of the 
remainder of the program.1&0 

EPA has also long recognized that the 
laboratory role and nature of California's 
standards may result in California 
amending or revising requirements after 
the grant of a waiver, or otherwise 
adjusting the implementation of the 
waived standards as circumstances 
dicta te.170 EPA's waiver practice when 
California amends a previously waived 
standard or accompanying enforcement 
procedure is to consider whether such 
an amendment is w ithin the scope of a 
previously granted waiver or requires a 
new waiver. If EPA cons iders the 
amendment as within the scope of a 
prior woivcd standord, then the Agency 
reviews the omcndmcnt to determine 
that it docs not undermine California's 
determination tha t its s tandards in the 
aggregate are as protective of public 
health und welfare as applicable Federal 
standards, does not affect the 
regulation's consistency with section 
202(a), and raises no new issues 
affecting EPA's previous waiver 
decisions. 

Decis ions from the D.C. Circuit 
provide guidance regarding the lead 
time requirements of section 202(a). 
Section 202(a)(2) states thllt ",my 
regulotion prescribed under paragraph 
(1) of this subsection (and any revision 
thereof) shall take effect after such 
period as the Administrator finds 
necessary to permit the development 
and application of the requisite 
technology, giving appropriate 

'""Asa practical mall er, EPA 's consideration of 
the third waiver prong. like the first waiver prong. 
docs not necessitate in every case that EPA re• 
rcviow previously-approved aspects of California's 
program-for example . whcro it is evident that new 
s1n11dnrds will not internet wilh existing ones. But 
where a new waiver request might affect one of 
EPA 's previous assessments under any of the 
waiver criteria, EPA reviews lho program as a 
whole-or any aspect necessary to co11firm 
alignment with the statutory text. 87 FR al 14361 
and n.266. 

100 Id. at 14361. The feasibility assessment 
conducted for a now waiver roqucst focuses on tho 
slanclards in that request but builcls on the previous 
feasibility assess111e11ts made for the stn11darrls 
already in the program a11d assesses n11y new 
feasibility risks created by tho i11tcraction between 
U10 standards in the petition mid the existing 
standards. 

17"Sccc.g .. 68 FR 1!l811 (April 22. 2003), 71 FR 
78190 (December 28, 2006). 75 FR 44!l48 (July 30. 
2006). 
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consideration to the cost of compliance 
within such period." For example, in 
Natural Resources Defense Council v. 
EPA (NRDC}, the court reviewed claims 
that EPA's PM s tandards for diesel cars 
and light trucks were both too stringent 
and not s tringent enough. In upholding 
the EPA standards, the court concluded: 

Given this time frame la 1980 decision on 
1985 model year standards(: we feel that 
there is substantial room for dcforcncc to tho 
EPA"s expertise in projecting the likely 
course of development. The essential 
question in this case is the pace of that 
development, and absent a revolution in the 
study of industry, defense of such a 
projection can never possess the inescapable 
logic of a mathematical deduction. We think 
that the EPA will have demonstrated the 
reasonableness of its basis for projection if it 
answers any theoretical objections to the 
(projected control technology), identifies the 
major steps necessary in refinement of the 
technology. and offers plausible reasons for 
believing that each of those steps can bu 
completed in the time availablu.111 

Another key case addressing the lead 
time requirements of section 202(a) is 
International Harvester v. Ruckelshaus 
(Jnternational Harvester}. In 
International Harvester, the court 
reviewed EPA's decision to deny 
applicntions by several automobile and 
truck manufacturers for a one-year 
suspension of the 1975 emission 
standards for light-duty vehicles. In the 
suspension proceeding, the 
manufacturers presented data which, on 
its face, showed little chance of 
compliance with the 1975 standards, 
but which, at the same time, contained 
many uncertainties and inconsistencies 
regarding test procedures and 
parameters. In a May 1972 decision, the 
Administratorapplicd an EPA 
methodology to the submitted data, and 
concluded that "compliance with the 
1975 standards by application of present 
technology can probably be achieved," 
and so denied the s uspension 
applications.172 In reviewing the 
Administrator's decision, the court 
fou nd that the applicants had the 
burden of providing data showing that 
they could not comply with the 
standards, and if they did, then EPA had 
the burden of demonstrating that the 
methodology it used lo predict 
compliance was sufficiently reliable to 
permit a finding of technological 
feasibili ty. In that case, EPA foiled to 
meet this burden. 

In NRDC the court pointed out that 
the court in lnternotionol Harvester 
"probed deeply into the reliability of 
EPA's methodology" because of the 

171 NllDC. 655 F.2d 318. 331 (D.C. Cir. H181). 
172 lnternotionol 1/on,ester v. Rucke/shous. 478 I' 

2d. 615. 626 [D.C. Cir. 1!J7!J). 

relatively short amount of lead time 
involved (a May 1972 decision 
regarding 1975 MY vehicles, which 
could be produced starting in early 
1974). and because "the hardship 
resulting if a suspension were 
mistakenly denied outweigh[sl the risk 
of a suspension needlessly granted." 173 

The NRDC court compared the 
suspension proceedings with the 
circumstances concerning the diesel 
standards before it: "The present case is 
quite different; 'the base hour' for 
commencement of production is 
re latively distant, and until that time the 
probable effect of a relaxation of the 
standard would he to mitigate the 
consequences of any s trictness in the 
final rule, not to create new 
hardships." 174 The NRDC court further 
noted that lnternotional Harvester did 
not involve EPA's predictions of future 
technological advances, but an 
evaluation of presently available 
technology. 

2 . CARB's Discussion of the 
Regulations' Consistency With Section 
202[a) in the Waiver Requests 

Each of CARB's waiver requests 
demonstrated that its standards were 
based on technologies currently 
available or reasonably projected to be 
available in the lead time provided 
under each regulation, taking into 
consideration costs and o ther factors. As 
such, CARB argued that its standards 
did not create any issues regarding 
consistency with section 202(a) 
requirements. CARB's waiver requests 
included the stale rulemaking records 
for each standard, including CARB's 
response to any issues raised regarding 
technological feasibility. In this section 
111.D.2, we present CARD's arguments 
for each of its waiver requests in turn. 
In the following section III.D.3, we 
present the commenters arguments. EPA 
has reviewed the information submitted 
to the record of this proceeding to 
determine whether the parties opposing 
the waiver requests have met their 
burden to demonstrate that the 
respective standards (and accompanying 
enforcement procedures) arc not 
cons is tent with section 202(a). As 
explained in subsection 111.D.4 below, 
EPA hus evaluated each of the waiver 
requests under the test historically used 
and is concluding that the opponents of 
the waiver requests have not met the 
burden of proof regarding the third 
waiver prong. EPA also discusses, in 

"' NI/DC, 655 l'.2d 318. 330. 
"•Id. The "hardships"" referred to arc hardships 

thRt would be creale rl for manufacturers ahle to 
comply wilh lhc more stringenl standards being 
relaxed late in tho process. 

subsection 111.D.5, why, contrary to the 
commenters' a rguments, the statutory 
lead time requirements in section 
202(a)(3)(C) do not apply to California. 

a . 2018 HD Warranty Amendments 

CARB's waiver request noted that the 
elements of the 2018 HD Warranty 
Amendments that lengthen the warranty 
periods present no issues regarding 
technical feasibility or lead time. At the 
outset, CARD noted that although 
manufacturers arc incentivized lo 
produce and use more durable emission 
related components and systems in 2022 
and beyond, the manufacturers arc not 
compelled to do so. Because 
manufacturers may elect to use their 
existing components to comply with the 
regulations, CARD contended that EPA's 
prior findings of adequate technical 
feasibility and lead t ime found within 
EPA's waiver for California's 2007 and 
later model years remains applicable 
and dispositive. CARB also noted that 
no commentcrs raised objections 
regarding the feasibility and lead time of 
the extended emiss ion warranty periods 
during its rulcmaking. CARB noted 
similar findings regarding the new 
minimum a llowable maintenance 
schedules. CARB also noted its belief 
that it appropriately considered the 
costs of the 2018 HD Warranty 
Amendments and that it is not aware of 
any test procedure consistency 
issues.175 

b. ACT, ZEAS, and ZEP Certification 
Regulations 

CARB's ACT Regulation waiver 
request provided information pertaining 
to consistency with section 202(a)'s 
feasib ility requirements for each of the 
three regulations covered by the request. 
CARB noted that the ACT Regulation's 
requirements that new 2024 MY 
medium- and heavy-duty ZEVs be 
produced and delivered for sale to 
ultimate purchasers in California are 
consistent with section 202(a) because 
the required technology already 
exists.176 CARB's waiver request a lso 

175 2018 I ID Warranty Amend111e11ls Support 
Document al 20-23. 

"" ACT/ZEAS/ ZEP Waiver Support Document r11 
31- 32 (""t\s described in the ACT" regulation"s 
mlemaking record . medium• and heavy-duty ZEVs 
are currenlly cormncrcially avnilablo .. . This 
includes vehicles from companies such as BYD. 
Moliv. Phoenix Motorc,1rs. XOS. and others. 
Trarlilional manufaclurers of heavy-duty vehicles. 
including Freightliner. Kcnworth. Pete rbilt. and 
Volvo. nrc currcnlly de monstrating heavy-duty 
ZEVs in California. wilh the intent lo launch 
commcrc inl products by 2024. 15 manufoclure rs are 
offering moro than 50 different ZEV Lruck and bus 
configurations , olhor than transit buses, £ram Class 
3 through Class 8 through the Hybrid anr! Zero
Emission Truck and Dus Voucher Ince nlivc 

Continued 
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noted that the ACT Regulation 
implements the ZEV sales requirement 
through a credit and deficit mechanism, 
whereby manufacturers' deficits arc 
generated commencing with the 2024 
model year based, in part, on their 
annual sales of onroad vehicles with 
gross vehicle weight ratings (GVWRs) 
exceeding 8,501 pounds produced and 
delivered for sale in California. 
Manufacturers may earn credits by 
producing ,:md delivering for sale. to 
ultimate consumers in California, 
certain types of ZEV vehicles, and 
subsequently there is a banking and 
trading system.177 

Similarly, regarding the ZEAS 
Regulation, CARB noted that the 
technology needed to produce zero
emission airport shuttle vehicles 
currently exists.178 Finally, CARB also 
noted that the ZEP Certification 
Regulation, requiring manufacturers to 
conduct energy-capacity testing for 
batteries used in zero-emission 
powertrains, presents no issues of 
technical feasibility because the 
specified test procedure only requires 
use of commcrdally available test 
equipment.179 

In addition to showing that the 
required technology is already 
commercially available, CARB noted 
that it appropriately considered the cost 
of each of the regulations. including the 
incremental capitul costs as well as total 
costs of ownership (TCO) to potential 
vehicle owncrs.18° CARB noted that its 
Staff Report for the ACT Regulation 
included an estimate that the average 
incrcmcntul vehicle price for certain 
new ZEVs would be 30 percent to 60 
percent higher than a comparable 
combustion-powered vehicle in certain 
vcars, with costs for these vehicles 
declining over time. Further, CARB 
noted that it had evaluated the TCO for 
purchasing an ACT compliant vehicle 
and all other related costs including 
fuel, maintenance, Low Carbon Fuel 
Standard revenue, and infrastructure, 
and noted that ZEVs in appropriate duty 
cycles can sec u positive TCO by 2024 
or sooner and reported similar TCO 

Program (11\/IP). 11\/IP has provided funding for 
2.456 zero-emission trucks and buses mid 2.593 
hybrid lrucks siuce 2010 lo support the long·tcnn 
1ransilion to zero-emission vehicles in 1110 heavy• 
duty markel. These commercially available zero
emission trucks and buses cover a. wide variety of 
vocations and duly cycles; somo vehicles available 
today include delivery vans . school buses. refuse 
trucks, cutaway shutllos . terminal tractors. and 
passeuger vans. ··1. 

177 Id. at 7-10 
' " 'Id. at JJ. 
''" Id. at 34-36. 
•~•Id.at 36-38 (J\CJ'). at 38- J!l (ZEJ\S). and 39-

40. 

positive results for ZEAS by 2028.181 

CARB also noted that neither the ACT, 
ZEAS. nor ZEP Certification Regulations 
present any issues of test procedure 
inconsistency because there ure no 
analogous Federal requirements and, as 
such, engines manufacturers arc not 
precluded from complying with the 
California and Federal test requirements 
with one test engine or vchiclc. 182 

3. Comments on Section 209(b)(l)(C) 

EPA received a range of comments on 
each of CARB's regulations relating to 
the third criteriu. Regarding the ACT 
Regulation, EPA received a comment 
thut s tated that the applicable 
technological feasibility criteria to apply 
is found in section 202(a)(3)(A).183 This 
commenter muintains that CARB must 
demonstrate that the ACT standards 
"are uchicvablc through reasonably 
available technology, and must similarly 
consider related costs, energy, and 
safety factors" and that CARB cannot 
meet this obligation. This commenter 
notes two separate studies regarding the 
current uvailability of electric and 
hydrogen fuel cell medium and heavy
duty trucks, and that one of the studies 
noted that electric trucks using present 
lithium battery technology would need 
levels of energy density and battery 
s torage capacity to support a daily 
ranger of 600 miles at level that would 
weigh 6300 kg and cost approximately 
S180,000. This commenter maintains 
that CARB did not consider several 
factors including charging networks as 
well as safety issues and legal 
restrictions on commercial activity at 
rest stops. The commenter maintains 
that because these factors were not 
considered by CARB then it docs not 
meet the requirements of section 
202(a)(3)(A).184 EPA also received 
supplemental comment from CARB that 
was submitted in response to comments 
submitted in opposition to the waiver 
for the ACT Regulation. CARB noted 
that several comments fail to satisfy 
opponents' burden of proof because 
they misunderstand the necessary 
showing or make no showing at all. 185 

1111 fd. 
1112 Id. at 39. 

' "' Valero at 4. This commenter docs nol discuss 
!he phase "greatest degree of emission reduclion 
achicvaule through npplicalion of technology·· in 
202(a)(3)(A)(i) and whcllwr nnd how it is relalcd to 
its cited languago regarding !ho consideration to 
··cost. energy. and safety factors." 

1114 Id. at 4-6. 
'"'CARD Supplemental Comments at 11. CARU 

noled both EMA and WSPi\ comments !hat do 1101 
provide any elaboralion of why the lead time 
provided is not reasonable. ··(S]cction 20!l(l.,) docs 
not give (tho Administrator] tJ,c latitude to review 
procedures al the Slato level. and tho EPJ\ hearing 
is nol tho proper forum in which to raise these 

CARB also recognized the challenges to 
the tcchnicul feasibility of the ACT 
Regulution raised by one commenter but 
noted that no commenter has disputed 
CARB's evidence that the technology 
need to comply with the ACT 
Regulation already cxists. 186 In 
addition, CARB responded to c:omments 
regarding ZEV constraints associated 
with operating ranges and performance 
charactcristics.187 Finully, CARB noted 
sevcrnl commcntcrs' assert ions that 
CARB failed to uccount for and 
accurately assess u number of different 
costs associated with the ACT 
Regulution (e.g., costs of manufacturing 
and maintaining ZEVs, battery 
replacement costs, reduced operational 
hours due to needs to recharge, etc.) and 
pointed to its rulemaking record ,md 
submissions to EPA that address such 
claims. And in any case CARB 
maintuined that these commenters have 
not introduced evidence that establishes 
that the compliance costs as so 
excessive as to make the standards 
infcasiblc.188 

Many of the comments EPA received 
on the third prong also focused not on 
whether the s tandards under review 
were actually infeasible under section 
202(a)(2), but on whether CARB, to he 
consistent with section 202(u), must 
provide the four years of !cud time and 
three years of stability for s tandards 
upplicablc to new hcuvy-duty vehides 
and engines required under section 
202(al(3)(C). Commentcrs objected to 
the 2018 HD Emission Warrunty 
Amendments and the ACT Regulation 
on the grounds that the third waiver 
c:ri tcrion requires "consistency" with 
every provision of section 202(a) and 
therefore, by the text of the statute, 
CARB must provide four years of lead 
time and three years of stability for its 
new heavy-duty vehicle and engine 

oujeclions. Similarly. objections pcrlaining to tho 
wisdom of California's judgment on various public 
policy mailers aro beyond tho [Administrator's] 
scope of inqui ry." 43 FR 32184 citing 42 FR 44209, 
44210 (Octol.,cr 7, 1()7f>). 

'""Id. al 11-12. 
'"' lei. nl 12. (CJ\RU's nnnlysis found !hat nlthough 

certain mnrket segmcnls presented challenges. a 
large 1111111ber of other segments arc well suited for 
elcctrificntion across the med inm- nnd heavy-duty 
tmck markcl. i11cl11di11g refuse trucks. ynrd trucks 
and uox trucks within the Class 8 vocational 
market. CARB expects that tho demand for hoavy
duty ZEVs will significantly increase as ZEV 
technology improves, resulling in increased 
operaling ranges and decreased vehicle prices."). 
CARB also provided updated dntn and noted 
recently enacted federal action. 

'"" Id. at 12-13 (Citing the ACT waiver request a t 
31-39. ACr !SOR at IX-8. J\CI' f'SOR al IX-23-lX-
24. IX-27-IX-26, ACT FSOR al 105. 192. 204-222. 
2G9-274 (respond to comments asserting !hat CARB 
clicl not accurnlely assess cost impacts of the ACT 
Regulation). 
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standards.189 In response, supporters of 
the regulat ions argued that 
"consistency" docs not require 
idcnticality with lead time and stabil ity 
requirements imposed on EPA. Such a 
strict imposit ion, they argued, would 
frus trate Congress' intent to give 
California flexibility and deference to 
c reate innovative standards that arc 
more stringent than the Federal 
standards. 190 ldcnt icality a lso cannot be 
required, they argued, because it would 
be impossible for certain sub-provisions 
of sect ion 202(a) to apply to CARB.191 

In response, one commenter argued that, 
even if some provisions of 202(a) a rc 
relevant only to EPA and not CARB, 
"consistency" still requires CARB to 
abide by relevant provisions, such as 
202(a)(3)(C)'s lead time and stability 
requirements. 10 2 

EPA also received comment that four 
years of lead time is supported by 
Federal case law and EPA's prior waiver 
decisions. In particular, one commenter 
noted EP A's 1994 MDV waiver decision 

16 " EMA Initial Comments al 4-5. 6-7; EMA 
Supplemental Comments nt 1. NADA ul 2; WSPA 
a l 2. 

mo See. e.g .. CARil lniliat ACT Comments at 17-
18; CARil initiai Omnibus Low NOx Comments at 
9 (submitted as Exhibit 4 of CARB"s Initial ACT 
Comments): CARil Supplemental Co111mc n1s al 7-
8: Environmental and Public Health Orgnni1.ations 
at 22-24. EPA nolcs CARB"s contention tliat scclion 
202(a)(3)(C) was des igned with s pecific purposes by 
Congress. and Lhat such purposes wcro, in part. to 
minimize the burde n associated with nuw s tandards 
and the associaled ne w designs of a ffected vehicles 
and that in manv instances CARB"s regula tions do 
1101 rcc1uirc a redesign of exis ting vehicles. ("The 
clear purpose of Section 202(al(3 )(C) is to protecl 
manufacturers with respect to specific EPA 
s ta ndards. from having to perform redesigns 
wilhonl four years of lead lime or more often than 
every three yr,ars." But "the year-on-year changes 
in the legal obligations imposed by ACT arc 
different from those imposed by more traditiona l 
vehicle e mission standards- tho kind of st1111dards 
Congress had in mind when it drafted Section 
202(a)(3l(C)." See Ct\Ril Supplcmcntnl Common ls. 
!)-11 anrl CARil Initial AC!' Comments at 19-22. As 
explained he low. EPA finds its textual asscssme nl 
of 202(a)l3)(C) to be sufficient to determine the 
inapplicability to California and that it is not 
necessary to cxmnine the 1111dcrpin11i11gs of this 
aspect of CARil"s argument. 

"" Sec. e.g .. CARil Initial Omuibns Low NOx 
Comments al 16-17 (submitle d as Exhibit 4 of 
CARll's Initia l ACr Comments): Ct\RB 
Suppleme ntal Comme nls at 7- 0: Environmental 
and Public Health Organirnlions at 20--21: /\Cf/ 
ZEAS/ZEP Wa iver Support Document at 31-32 
(citing tho 1\CI' FSOR at 131 ). 

192 EMA Supplemental Comments a t 4 ('"Of 
course, all of the provisions of secl ion 202(a) are 
directed on their face to EPA. not California. a nd 
1hat is no reason lo dislinguish one part of seclion 
202(a ) from another. Consistency mean s tJiat CARD 
must abide by a nd avoid contradicting I hose 
provisions that arc relevant. CARil agrees that it 
11111s t abide hy the lech nology load-time requirement 
directed al EPA in sectio n 202(a)(2). and CARD 
mus t <X1unlly abide by the four-year lead-time 
requirement in section 202(al(3)(C) lhnt is directed 
at EPA in precisely tho same way. Neither of those 
provisions is uniquely applicable to EPt\'"). 

document, which found that CARB is 
subject to 202(a)(3)(C)'s four-year lead 
time requiremcnt.193 That decision 
considered the plain text and 
congressional intent of the CAA as well 
as the 1979 D.C. Circuit cusc, American 
Motors Corporation v. Blum (Blum). 
which incorporated a specific minimum 
two-year lead time from CAA section 
202(b)(1 )(Bl into the 202(a)(2) general 
technological feas ibility analysis. The 
commenter expla ined that the D.C. 
Circuit in Blum "found that the 
Congressionally-specified lead time 
requirement was implicitly incorporated 
into section 202(a)(2)" and argues that 
Blum's logic applies equally to section 
202(a)(3)(C]. 194 

4. California's Standards Are Consistent 
With Section 202(a) Under EPA's 
His torical Approach 

As explained above, EPA has 
historically applied a consistency test 
under section 202(a) that calls for the 
Administrator to first review whether 
adequate technology already exists, and 
if it docs not, whether there is adequate 
time to develop and apply the 
technology before the standards go into 
cffcct. 195 After a review of the record, 

'"J EMA Initia l Comments a t 3: EMA 
Supplemental Comments at 2- 3. 

1u• EMt\ Initial Comments at 7- 9 ('"The D.C. 
Circuit's reasoning in lllum applies with equal force 
l,erc: fai ling to a pply the minimum four-year 
lendtime requirement would fmstmle tho leadlime 
tlrnl Congress explicilly found to he necessary for 
[heavy-duty on-highway I s tandards."): EMA 
Supple mental Comments at 2-3 ("In addition to the 
general technology-based lead-time required for all 
vehicles and engines. section 202(al(J)(C) is aimed 
specifi cnlly at the heavy-duty industry, which is not 
vertically integrated. involves much lower 
production volnmos. is more capilal intensive. 
requires longer planning a nd product development 
limelines . and requires longer lime periods lo 
recoup large capilal investments. See. e.g .. I learing 
0 11 S.1630 Ileforc Subcomm. on Env't Prolectfon. 
101st Cong. 312-13 (l!J09). These considerations 
make lead-time necessary regardless of whether it 
is EPA or CARil thal adopts the applicable 
standards with which the industry must make 
investment s to comply. Thus. as EPA rightly 
concluded in 1994, the section 202(a)(3)(C) lead
time require ment is no difforont than lho lead-time 
provision at issue in IJ/um. "). 

"" EPA has previous ly slated that 11,e 
delem1inalion is limited to whclhcr lhoso opposed 
to th e waiver have met their burden of establishing 
that California's standards are technologically 
infeasible. o r that California' s tesl procedures 
impose requirements incons istent w ith the Federal 
test procedure. Scl'. e.g .. 36 FR 30136 (Nov. 1, 
1973): 40 FR 30311 (July 18. 1975): 71 FR 335 (Jan. 
4. 2006) (2007 Engine Manufacturers Diagnos tic 
standards): 70 FR 50322 (Augu st 26. 2005) (2007 
California Heavy-Duty Diesel Engine Standards): 77 
FR 9239 (February 16, 2012) (110 Trnck Idling 
Requirements): 78 FR 2111. 2132 (Jan.9.2013): 79 
FR 46256 (Aug.7.2014) (tJ10 firs t HD GHG 
crnissions standard waive r. relating lo certain new 
2011 a nd subsequent model year tractor-lrai lers): 81 
FR 95982 (December 29. 2016 ) (the second 110 GIIG 
e missions stand ard waiver. relating to C,\Rll"s 
'"Phase I"' regulation for 2014 and subsequent model 

information, and comments received in 
this proceeding, EPA has determined 
that the opponents of the waiver request 
for CARB's regulations have not 
demonstrated that these regulations arc 
inconsistent w ith section 202(a). As 
noted above, CARB's waiver requests 
indicated that control technology either 
presently exists or is in use, and 
opponents do not provide information 
that sufficiently meets their burden of 
proof. 

The rationale supporting EPA's 
determination is organized as follows. 
Applying its historical approach of 
section 209(b)(1)(C) to CARB's 
regulations, EPA first examines whether 
the opponents of the waiver requests at 
issue have met their burden of proof to 
demonstrate that the regulations arc not 
technologically feas ible, within the lead 
time provided and giving consideration 
to cost. We present our analysis for each 
of the regulations in the two waiver 
requests (the 2018 HD Warranty 
Amendments, the ACT. ZEAS, and the 
ZEP Certification Regulations), in 
subsections 111.D.4.a and b below. \!Ve 
conclude, under EPA's historical 
approach to the thi rd waiver criterion, 
that the opponents of the waiver have 
not met their burden of proof. 

a . 2018 HD Warranty Amendments 

As previously described, the 2018 HD 
Warranty Amendments lengthen the 
warranty periods for new heavy-duty 
vehicles and engines commencing with 
the 2022 model year. Manufacturers can 
choose to meet the new warranty 
periods either through installing more 
durable emission related components 
(with an associated increase in cost) or 
by relying upon exis ting emission 
related components designed to meet 
applicable emission standnrds and cover 
any increase in costs associated w ith 
additional emission warranty claims 
and repairs due to the increase in the 
warranty periods. Opponents of a 
wuiver for the 2018 HD Warranty 
Amendments do not claim that the 
regulation is actually infeasible under 
EPA's approach. lfEPA had received 
such comments, it would be appropriate 
to evaluate whethe r more durable 
emission related components arc 
technologically feasible (giving 
consideration to the cost of such 
components) and to evaluate the costs 
for manufacturers to choose to use 
existing components and cover the costs 
of additional emission wammty related 
claims. 

year tractor-trailers): H2 FR 4867 (January 17. 2017) 
(On-Highway Heavy-Duty Vehicle In-Use 
Compliance Program). 
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During the course of EPA's waiver 
proceeding, we did not receive any 
comments or evidence to suggest, let 
alone meet the burden of proof, that the 
emission control technology needed for 
the new extended emission warranty 
periods and the new minimum 
allowable maintenance schedules did 
not meet the consistenr.y with ser.tion 
202(a) requirement. 

Likewise, EPA received no comments 
concerning CARB's separate point 
regarding the options within California's 
regulation that incentivize 
manufacturers to produce more durable 
emission related parts. EPA received no 
comments that this separate compliance 
strategy, of using existing emission 
control parts and covering the costs of 
any additional emission warranty 
claims, was infeasible or too costly. In 
addition, we did not receive any 
comments or evidence during the 
waiver proceeding to suggest such 
concerns were raised during California's 
rulemaking. CARB also noted that there 
arc no test procedure consistency issues. 
EPA has not received comment during 
the waiver comment period regarding 
any of these mattcrs. 106 

Therefore, based on the record before 
us, EPA cannot find that the opponents 
of the 2018 HD Warranty Amendments 
waiver have met their requisite burden 
of proof to demonstrate that such 
requirements arc inconsistent with 
section 202(a). Thus, EPA cannot deny 
CARB's 2018 HD Warranty 
Amendments waiver request on this 
hasis.107 

b. ACT, ZEAS, and ZEP Certification 
Regulations 

At the outset, EPA notes two key 
principles among others that guide 
EPA's evaluat ion of technological 
fe,tsibility within section 209(b)(1)(C). 
As previously explained, first, EPA 
considers whether adequate technology 
is either presently available or already 
in existence and in-use. If technology is 
not presently available, EPA will 
consider whother California has 
provided adequato lead time for the 

100 Thc record fo r this waiver proceeding also 
includes the !SOR and FSOR for CARD's 2018 HD 
Warranty Amendments rulcrnaking (included in the 
2018 HD Warrant y Amomlrnonts Waiver docket at 
EPA- HQ--OAR-2022-0330-0006 and EPJ\-I IQ
OAR- 2022-0330-0014). EP,\ has received no 
comment that questions C,\Rfl's findings. 

1M EPA evaluates tho load time associated with a 
CARB's regulation l>y in part examining tho date of 
CJ\RB's adoption of the regulation and when 
man11focturcrs nrc required to meet the regulation. 
EPA is guided both hy tlw amount of load time 
provided and L,y tho principles set forth in cases 
such as Intcmationol Harvester and NRDC. EP/\ 
finds no evidence in tho record that manufacturers 
were unable to comply with CARB's r0<1uirements 
that commenced with the 2022 model year. 

development and application of 
necessary technology prior to the 
effective date of the standards for which 
a waiver is being sought. Second, EPA 
has thus long believed that California 
must be given substantial deference 
when adopting motor vehicle emission 
standards because such action may 
require new or improved technology to 
meet challenging levels of compliance 
and that California plays a laboratory 
role. EPA is guided both by the amount 
of lead time provided by CARB and 
principles set forth in cases such as 
International Harvester and NRDC. This 
is EPA's historical approach, and it is 
applied in this decision. As such, the 
requirements of section 202(a)(3)(A) do 
not apply to California. Nevertheless, 
the factors such as energy and safety 
found in section 202(a)(3)(A) have been 
addressed by California and are part of 
the record here. 

EPA finds that CARB's assessment of 
technology, lead time and cost was 
based on reasonable assumptions and 
EPA has received no subsequent 
comment during the waiver proceeding 
to indicate otherwise. Although EPA 
received comment suggesting that EPA's 
technological feasibility analysis should 
be porformcd under the criteria of 
section 202(a)(3)(A), the Agency 
explains below that section 202(a)(3)(A) 
does not apply to California. As also 
explained, section 202(a)(3)(A) was 
designed by Congress to explicitly 
address EPA rulcmaking activities. As 
such, EPA's historical waiver approach 
of applying section 202(a)(2), for 
purposes of assessing technological 
feas ibility, lead time and cost as 
required by section 209(b)(l)(C). also 
applies to California's heavy-duty 
vehicle and engine emission standards. 
Nevertheless, EPA has examined the 
waiver opponents commonts regarding 
the requisi te battery technologies 
(including weight, infrastructure, and 
safety issues).108 

CARB's ACT Regulation waiver 
request provided information pertaining 
to consistency with section 202(a) for 
each of the three regulotions covered by 
the request. CARB noted that the ACT 
Regulation's requirements that new 
2024 MY medium- and heavy-duty 
ZEVs be produced and delivered for sale 
to ultimate purchasers in California ore 
consistent with section 202(a) because 
the required technology already 
exists.1119 In addition, although EPA 

' "" EPA finds that it is beyond tho scopo of EPA's 
review to examine the feasibility ofCARB's 
s tandards outside of California. including in states 
adopting C/\Rfl's standards (section 177 states). Seo 
78 FR 2143. 74 FR 32744. 

""' ACT/ZEASIZEP Waiver Support Document at 
31-32. 

received limited cost data from a 
commenter, EPA finds no requisite 
evidence in the record or comments that 
suggest that such technology docs not 
exist at reasonable costs (including the 
costs to consumers), or that ZEV trucks 
and buses that cover a variety of 
vocation and duty cycles arc not 
commercially availablc.200 EPA also 
notes that the ACT Regulation includes 
deficit and credit generation provisions 
whereby manufacturers have the 
flexibility to phase in differing products 
over time and mitigate deficits in later 
model years or through trading. Further, 
in examining costs where technologies 
already exist, EPA is also guided by how 
costs arc juxtaposed with lead time. 
Costs in this context relates to the 
timing of a particulM emission control 
technology rather than to broader 
considerations.201 Opponents of the 
waiver have not met their burden of 
proof to demonstrate the ACT 
Regulation is inconsistent with section 
202(a). The com mentors have not 
demonstrated, based on EPA's 
assessment of the record on the overall 
feas ibility of technology and costs, that 
a disruption to the heavy-duty vehicle 
and engine manufacturing industry 
would occur or that there is an undue 
burden on this industry as a result of the 
ACT Regulation. The record includes 
evidence of the ability of manufacturers 
to introduce certain service classes of 
vehicles that may have availability of 
centrnl charging and lower costs, and in 
a timeframc and sequence that meets the 
ZEV phase-in requirements of the ACT 
Regulation. Further, while the heavy
duty vehicles that meet the ACT 
Regulation includes initial development 
costs and costs of integrating the 
technology to the vehicles (the cost of 
compliance) and other higher upfront 
costs for certain vehicles and in certuin 
years, than traditional or conventionally 
fueled vehicles, the opponents of the 
waiver have not met their burden of 
proof to domonstrate that such costs of 
compliance arc prohibitive. IJeyond the 
technological feasibility of the emission 
controls needed to meet the applicable 
standards, EPA is also sensitive to the 
costs of the vehicles as well as the TCO 
of such vehicles. There is no indication 
that the ZEV vehicles today and 
projected to meet the ACT Regulation 
would be experience cost increases 
close in magnitude to prohibitive levels. 
Additionally, EPA agrees with CARB 

200 Id. at 18. 
2 u1 MEMA I al 1118. ("Congress wanted to avoirl 

undue ccono1nic disruptio n in the automolive 
manufacturing industry and also sought to avoid 
doubling or tripling tho cost of motor ,·ohiclcs to 
purchasers."). 
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that the opponents of the waiver that 
asserted claims regnrding various 
battery issues such as replacement costs, 
weight, and inabilities to travel longer 
distances have not demonstrated that 
the compliance costs are so excessive to 
make the standards infeasible. EPA 
notes that CARB, in adopting the ACT 
Regulation, performed a market segment 
analysis for 87 market segments that use 
Class 2b-8 trucks, and assessed their 
suitability for electrification based on 
issues including payload, daily 
operational ranges, infrastructure 
access, and space considerations.202 

EPA finds that CARB has reasonably 
identified technologies and vehicle 
applications that arc available in the 
near term as well as reasonable evidence 
that the performance and demand for 
heavy-duty ZEVs will significantly 
improve as technology evolves. 
Separately, EPA notes that CARB has 
submitted extensive information to EPA 
regarding its aSSl!SSment of battery 
technology-including safety, the 
suitability of the grid and charging 
infrastrur.ture, and related issues related 
to the ACT Regulation as a policy 
choice.2 03 

Therefore, the phase-in of ZEV sales 
percentages in the ACT Regulation falls 
within the feas ibility tests set forth in 
International Harvester and NRDC and 
the opponents of the waiver have not 
met their burden of proof to refute 
CARB's analysis and projections. 
Similarly, EPA finds no evidence in the 
record that suggests that technology 
needed to produce zero emission airport 
shuttle vehicles to meet the ZEAS 
Regulation docs not exist or that 
manufacturers would not be ,1ble to 
meet the ZEP Certification 
Rcgulation.204 To the extent that 

w z CARD Supplemental Comments a t 12 (see 
appendix E to the i\CI' ISOKJ. 

2o3 See CARD's FSOR at 9-10 (discussion of 
a ltemalive fueled vehicles and rL'!lulntory 
suggestion of ultra-low NOx rather thnn the ZEV 
levels o n ACT. in context of grid readiness): FSOR 
a t 124- 127 (grid resiliency): FSOKat 103 (CARB 
notes "Tho Board approved !he regulation without 
off-ramps lo ensure that vehicle 111an11foclurers. 
suppliers . nnrl infr,1.1Slrucl11ro mauufacturers havo 
ccrlninly in makiug lo ng•te rm investme nls needed 
to ensure large-scale rleploymenl ofZEVs in 
Californ ia. Tho regulation's s tmcture gives 
nrn11ufnct11re rs nexibilit y to bank credits. shift sales 
between weight classes: and IIade credits will, other 
manufactu rers . These nexibilily provisions givo 
mtmufoctu rers ass11rn11ce thal they can comply and 
docs not introduce the 1111cer1ninty associated with 
potential o ff-ramps."): i\CI' Waiver Request a t 31-
39. See also. AC!' !SOR at IX-8 . IX-23 to IX- 24, IX-
27 lo IX- 28, lCJ, 192. 204-22. mid 269-74. 

,o, Id. While tho ZEAS Kcgulation rc"Sulates 0ect 
o perators of airport shuttles. EPA acknowledges 
thal the emission levels expressed in the ZEAS 
Rcgulatio11 are emissio n standards prcempled under 
section 209fo) and require a waiver of preemption 
under 209(b). Sec Ellgine Manuf. /\ss'n v South 
Coast Air Quality Mgmt. Dist.. 541 U.S. 24G. 255 

commentcrs suggest preferred feas ible 
alternatives but do not argue that the 
CARB regulations arc technologically 
infeasible themselves, EPA again notes 
that CARE has significant discretion in 
the policy choices it makes to address 
California's air pollution problcms.20; 
"The structure and history of the 
California waiver provision clearly 
indicate a Congressional intent and an 
EPA practice of leaving the decision on 
ambiguous and controversial public 
policy to California's judgment.WG 

Therefore, based on the record before 
us, EPA cannot find that the opponents 
of the ACT, ZEAS, and ZEP Certification 
Regulations waiver request have met 
their requisite burden of proof to 
demonstrate that such requirements are 
inconsistent with section 202(a) under 
EPA's his torical approach to the third 
waiver criterion.207 Thus, EPA cannot 

(2004). i\lthough tho ZEAS Regulation docs not 
expressly wquirc operators to purchase cleaner new 
vehicles because regulnted pnrties 111ay comply by 
converting exisling intemal comhuslion vehicles to 
zero-omissions vehicles, EP,\ nevertheless believes 
it necessary to cvnluato tho purchasing 
requirements nnd options within the ZEAS 
Regulation nnd waives preemption or tho ZEAS 
Regulation by this action. 

' "' See. e.g .. Ford ,'v/otor. 606 F.2d 1293.1302 
(D.C. Cir. 1979) ("There is no indication in e ither 
tho s tatute or lhc legislative history that Congress 
intended to permit the Adminislrator to supplant its 
emission control regulations with those of 
California, no nlf1ltc r how sagacious nnd beneficial 
tho latter may bo. Nor is there any evidence that the 
Adminislrntor is supposed to dclennine whether 
California's s tandards a rc in foci sagacious and 
beneficial."). To tho extent comments suggest Lhat 
consistency with 202(a) requirements includes 
Ii mils on the types of omission s tandards that may 
be adopted. these claims do not pertain to tho third 
prong analysis. Rather. tho consistency with section 
202(al requirement relates to the technological 
feasibility of California's standard s as explained in 
this decision. Further, the Administrator has long 
explained that "questions conceming the 
offoctivenoss ofll1c available technology arc also 
within the category outside my permissible scope 
o f inquiry." under section 209(b)(I )(CJ. 41 FR 
44209, 44210(Octobor 7, 1!l7G): 47 FR 730G. 7310 
(Febrnary 18. 1982) ("I am not empowered under 
the Act to consider !he effectiveness o f C11ifornin's 
regu lations. since Congress inlended that California 
should be tho judge of 'the best means to protect 
the health of its citizens and the public welfare."' 
(lntemal citations omitted)). Finally. one 
commcnlor (AFPM nt 12- 13) specifically suggests 
that consistency with section 202(n). including 
section 202(n)(3)(A). means C.alifornia cannot 
rnquiro pnrticular technologies. However. as we 
explain below. section 202(a)(3)(t\J rloes not apply 
to Californin nnd EPt\ evaluates tho third waiver 
prong under the technological feasibility. lead time. 
and costs requirements in sectio11 202(a)(2). Further, 
with respect to CARD's ability to set particula r 
technology requirements. sec 71 FR 781!)0 
(December 28. 2006) and Decision Document at 
EPA-HQ--Ot\R-2004-0437-0173, a t 35-46). 

''"40 FR 213101. 23103 (May 28. 1975). 
'°'EPA recognizes that Ci\RB may make differcnl 

policy choices based on the air quality and other 
conditions within tho State. mid that EPA docs not 
play tho role of second-guessing such choices. It 
also follows that, in response to lhc ACT 
Regulation, a manufacturer will clclcrmine which 

deny CARB's ACT, ZEAS. and ZEP 
Certification Regulations waiver request 
on this basis.2oa 

5. The Inapplicability of Section 
202(a)(3)(C) to the Third Prong 

Certain commenters asserted that, 
even if the standards are technologically 
feasible, EPA should nonetheless deny 
the waiver based on the lead time and 
stability requirements found in section 
202(a)(3)(C).2 09 These commcntcrs claim 
that because the third waiver criterion 
requires California's standards to be 
"consistent with" section 202(a), 
California must ner.essarily comply with 
section 202(a)(:l)(C), as that is a sub
provision of 202(a). This argument is 
inconsistent with the plain text of the 
statute. The statutory phrase "consistent 
with" indicates that California's 
standards should be congruent and 
compatible with section 202(a), which 
in turn sets forth requirements for 
Federal s tandard-setting. The statute 
does not, however, obligate California to 
comply with every s ingle provision of 
section 202(a). Not only would doing so 
make little sense given Congress' intent 
to set up two motor vehicle programs in 
title II- with California's program 
dedicated to address the state's ai r 
quality problems and serve as a testing 
ground for motor vehicle emissions 
policy designs and technologies-hut it 
would also conflict with the text and 
intent of the waiver provisions in 
section 209. 

product offerings to mnko avnilablo in tho California 
marketplace during tho lrmisition to and for 
showing compli,mco with tho now standards. These 
market choices could include offering for sale a 
limited sot of products. Given the s tatutory scheme. 
tl10 EPA Administrator is to g ive very snbstantinl 
deference to Califomia's judgments. See also 
l11tematio110/ J/01vcstcr v. Ruckclshaus, 4 78 F 2d. 
G15. 640 (D.C. Cir. 1!)79) ("We arc incl ined to agree 
with the Administrator !hat as long as feasible 
technology permits th o demand for new passenger 
automobiles to be genernlly met. tho basic 
requirements o f the i\ct would bo satisfied, even 
though this might occasion fewer models and a 
more limited choice of engine types. The driving 
preferences o f ho t rodders are not to outweigh tho 
goal of a clean environment."). 

i u,, EPA evaluates lhe load time associated with 
CARD's regulation by examining lhe da te ofC,\RD's 
adoption of the regula tion aud when rnan11foct11rcrs 
are required to meet !he reg11latio11. The Ct\RD 
Doard adopted the ACT Reg11latio11 011 Juue 25. 
2020. EPA is gniclcrl both by the a1no1mt o r lead 
limo provided and by the principles set fort I, in 
cases such as lntemationnl I lmv ester and NRDC. 
The lend lime here is be tween tho Ct\RO 0onrcl's 
adoption o f 1he t\CT Regulation in June 2020 and 
the compliance irnplcrnontntion for tl10 2024 model 
year (recognizing thnt manufocturcrs may choose to 
certify earlie r in 2023 for tho 2024 model year). EPt\ 
finds 110 evidence in the record that manufac turers 
arc tmable to comply wilh Ct\RO's requirements 
that commence with tlto 2024 model ycm-. 

zoo Fom1crly contained in soclion 202(a1(3)(D). the 
1990 Amendment renumbered this scclion as 
section 202(al(J)(C]. 
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The commenters' argument regarding 
section 202(a)(3)(C) fails. That 
provision, which requires al least four 
years of lead time and three years of 
s tability, is a companion to a specific 
Federal standard-setting mandate, 
section 202(a)(3)(A). That mandate is for 
EPA to promulgate certain heavy-duty 
s tandards for hydrocarbons, carbon 
monoxide, oxides of nitrogen, and 
particulate matter that refl ect the 
"greatest degree of emission reduction 
achievable" using technology that EPA 
determines will be available for a given 
model year, giving appropriate 
considnration to cost, energy, and safety 
factors associated w ith application of 
those technologies. In conjunction with 
this directive to set standards reflecting 
the "greatest degree of emission 
reduction achievable," section 
202(a)(3)(C) requires EPA to provide the 
four years of lend time nnd three years 
of stability for the Federal stnndards. 

The statute is also explicit that 
California, by contrast, may adopt s tnte 
standards that arc "in the aggregate" at 
least as protective as the Federal 
standards-a starkly different structure 
than requiring each of the relevant 
heavy-duty standards to reflect the 
"greatest degree of emission reduction 
achievable." As such, the requirement 
for EPA to find, in granting a wuiver, 
that California's standards "arc not 
[inlconsistent w ith" section 202(a) 
cannot mean that California's standards 
comply with every provision of section 
202(a). Further, given that California's 
stundards arc not subject to the "greatest 
degree of emission reduction 
achievublc" mundutc, und apply only in 
a limited market, it would make little 
sense in the statutory scheme to obligate 
California to comply with the 
companion lead time provision in 
section 202(a)(3)(C) to provide four 
years of lead time and three years of 
s tabili ty. 

This plain text reading is well
supported by the history and purpose of 
the Act and is also consistent with 
administrative and judicial precedents. 
Commcntcrs rely heavily on EPA's 
single cursory and contrary decision in 
a 1994 MDV waiver, even though by 
2012 EPA had indicated that it did not 
believe section 202(a)(3)(C) applied to 
California's heavy-duty engines and 
vehicle standards.210 We acknowledge 
that the 1994 waiver action took a 
different position on this issue than we 
do today. EPA believes that the 
interpretation of the "consistency with 
section 202(a)" language that EPA has 
historically applied-both before and 
after the 1994 waiver-is permissible 

2 10 77 FR 9239 (February 16. 2012). 

and is the best view based on all the 
relevant factors. EPA's reasoning in the 
1994 MDV waiver is unpersuasive, as 
explained below, especially because this 
aspect of the 1994 MDV waiver is 
inconsistent with both prior and 
subsequent agency decisions,211 and 
more importantly, it is inconsistent with 
the plain text of the statute. EPA is 
therefore taking a d ifferent approach 
from the 1994 MDV waiver.2 12 

Additionally, commenters also 
mistakenly rely on the D.C. Circuit's 
opinion in American Motors Corp. v. 
Blum, 60:i F.2d 978 (D.C. Cir. 1979) 
(Blum). Blum addressed a different 
provision of the CAA and is readily 
d istinguishable from the instant 
waivers. 

a. EPA's Historical Practice Is Supported 
by the Text, Context, and Purpose of the 
Statute 

We begin by interpreting the text of 
section 209(b)(1)(C), which requires 
EPA to assess whether CARB's 
standards are "consistent with section 
[202(a)l." The mere fact that Congress 
placed a provision applicable to Federal 
standards in section 202(a) docs not 
mean California must comply with it in 
order for its standards to be "consistent" 
with section 202(a).21 3 Rather, what the 
" consistent w ith" provision requires 
must "account for the broader context of 
the statute as a whole" 21-1 and should be 
based on analysis of the text, context, 
purpose. and his tory of the relevant 
portions of the Act. The term 
"consistent" means "marked by 
harmony, regularity, or steady 
continu ity: free from variation or 
contradiction," "marked by agreement," 
and "showing steady conformity to 
character, profession, belief, or 

211 Sec 77 FR 9239, 9249 (2012); 46 FR 22302. 
22304 (1981). 

212 FCC v. Fox Television Stations, Inc .. 556 U.S. 
502 (2009). 

2 13The D.C. Circuit has noted "section 202's 
pervasive regulation of national motor vohiclo 
emission slandarcls" and explained that if the onliro 
provision were applicable lo California " [the 
i\dminis trntorJ would be powerless to consider 
waiving federal preemption for (',1lifornia's 
emission standards and certificat ion process. This 
lack of power would render the waiver provision 
and imlood, tho express preemption provision mere 
surplusage," MEMA /, 627 F.2d nt 1122. 

' " Wisconsin v. EPA, 938 F.3d 303. 316 (D.C. Cir. 
2019) ("'We note that wo do not conclude that the 
phr,isc 'consistent with' in the Good Neighbor 
Provis ion necessarily effects an incorporation of the 
full con lours of every provision of Title I in pure. 
lockstep fashion. As we have observed clscwhcro in 
construing tho same words in the context of the 
same statute. the phrase 'consislonl with' othe r 
s tatutory sections 'calls for congruence or 
coonpntibility with those sections, not lock-step 
correspondence."') (Citing Em1/. Def Fund Irle. v. 
EPA. 82 F.3d 451, 4f.0 (D.C. Cir. 1996), Nuclear 
Energy Institute, Inc. v. EPI\, 373 F.3d 1251. 1270 
(D.C. Cir. 2004)). 

custom." 215 These definitions su pport 
the conclusion that the phrase 
"consistent with section 202(a)" does 
not require California's standards to 
comply with all sub-provisions in 
section 202(a), but rather calls for 
congruence and compatibility. Caselaw 
from the D.C. Circuit explaining the 
meaning of the phrase "consistent with" 
in other parts of the Clean Air Act also 
supports this understanding that the 
phrase docs not mean lockstep 
correspondcncc.21s 

EPA thus believes that the phase 
"consistent with" does not require 
California's standards to s trictly 
conform or comply with every provision 
in section 202(a). After all, that would 
defeat the scheme Congress set up to 
encourage two sets of standards-the 
Federal standards and California's 
standards. Congress chose the term 
"consistent w ith" instead of, for 
example, "comply with," or terms 
connoting idcnticality such as " the 
same as," or " identical to" in section 
209(b)(1)(C).217 The use of"consistcnt 
with" in section 209, rather than 
"identical" or the like, makes perfect 
sense because Congress established two 
programs for control of emissions from 
new motor vehicles in Title II-EPA 
emission standards adopted under the 
Act and California emission standurds 
adopted under its state law. Motor 
vehicles arc "either 'federal cars' 
designed to meet the EPA's standards or 
'California cars' designed to meet 
California's standards." 218 Thus, an 
interpretation that every portion of 
section 202(a) must be applicable to 
California stundards would defeat 
Congress's plan.210 In contrast, EPA's 

215 Consistent. https:l/in11v.mcrriorn• 
11·cbster.comldictiono1y/consistent (Ins t accessed 
Jan. 30. 2023). 

"'"Seo IVisconsin v. EPt\, 93fl F.Jd J0J, Jlf. (D.C. 
Cir. 2019) (collecting authorities). 

217 EPA notes. moreover. that clsowhcrc in the 
statute Congress did use tho term "identical." 
indicating that Congress knew how lo cicmly 
express when it wnnted identicnlity ns opposed to 
consistency. For ex11111pio. under sectio n 177. 
Congress " permitted other stales lo 'piggyl>ack' onto 
California·s standards. if IJ,o state's s tandards 'arc 
identical to tho California standards for which a 
wa iver has been grunted for such model yen,,"' 
Motor \fc/1ic/c Mfrs. ,\ss'n v. Ncn· York State Dcp't 
of Envtl. Conservation. 17 F.Jd 521. 525 (2d Cir. 
1994) (Emphasis added); Similarly. in section 
21 l(c)(4)(,\)(ii). slate fuel controls that are 
"identical" lo controls promulgated under sect ion 
211 (c)(l) arc othem•ise not preempted . (Emphasis 
added). Section 211(c)(4)(Al(ii)(Emphasis added). 

"" Engine Mfrs. Ass'n v. EPi\, 88 F.Jd 1075, 
1079-80. 1088 (D.C. Cir. 1996). 

2 rnFor example, the requirement in section 
202(a)[3)(0) for tho Adminis trator to conduct a 
study for tho practice o f rebuilding heavy-duly 
engines and. on tho basis on such study. consider 
prescribing rc<]Uiremenls for rebuilding practices is 
clearly directed at EP,\ and not a requirement of 
C'.alifornia. II would not be a reasonable reading of 
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historical practice regarding "consistent 
with" is in accordance with both 
Congress's structure and the case law 
that guides how the phrase should be 
interpreted by ensuring that California, 
in setting its standards, evaluates the 
same factors that EPA docs-e.g., 
feasibili ty, lead time. and cost. EPA also 
ensures that enforcement mechanisms, 
such as test procedures, arc compatible 
to avoid creating challenges for 
automakers in complying with both 
California and federal standards.22° For 
example, EPA has considered 
California 's classification scheme for 
heavy-duty vehicles as consistent with 
section 202(a), even though it is not 
identical to the federal classification.221 

This understanding of "consistent with" 
is supported by case law, such as MEMA 
II: "Section 209(b)(1) makes clear that 
section 202(a) docs not require. through 
its cross-referencing, consistency with 
each federal requirement in the 
act. ... California's consistency [with 
section 202(a)j is to he evaluated 'in the 
aggregate,' rather than on a one-to-one 
basis. CAA section 209(b)(1 )." 222 In 
sum, section 209(b)(1)(C) docs not 
require California to conform identically 
to every provis ion of section 202(a). 

Having established that California's 
standards do not need to be identical to 
or meet all of the requirements set out 
in section 202(a) for Federal s tandards, 
we now turn to the question whether 
California's standards must comply with 
section 202(a)(3)(C)'s requirements to be 
"consistent" with section 202(a). To 
answer this quest ion. EPA further 
examines the statute's text and purpose. 
Based on the plain language, s tatutory 
context and legislative history, we 
conclude that the best view is that 
compliance w ith section 202(a)(3)(C) is 
not necessary for consistency. In 
particular, section 202(a)(3)(C) is a 
companion lead time provis ion that 
applies to Federal standard-setting 
under section 202(a)(3)(A) and is 
therefore not relevant to California's 
program. 

In general, section 202(a)(3). which 
was firs t added in the 1977 

sectio11 20nlb)(ll(C) to require Cali fornia to 
complete an identical study in order to be 
"consistent with" section 202(a). 

22" 42 FR 2337. 2338 (January 11, 1977). 
2 21 /d. (A medium duty vehicle is defined by the 

CARB as a subset of the heavy-duty vehicle class. 
and is any motor ve liicle (except a passenger c.:ir) 
wilh a gross vehicle weight ratiug (GVWRJ of 
between 6000 and 8500 po1111ds].]: Seo also, 43 FR 
1829, 11.2, 1830. n.O (January 12. 1978): CARn 
Waiver Request at 3 n.6: 78 FR 2114 11 .9 (Mcdium
d11ty vehicles (MD\/s] are vehicles in California's 
rcgulalions between 8,500 and 114.000 lbs GVWR 
that are also called Class 2b/Class 3 vehicles. These 
vehicles nrc g<mcrally ter111ed heavy•duty vehicles 
1111dcr EPA's regulation). 

222 Mf:.'MA ll. 143 F.3d 449, 463- 64. 

Amendments, reflected congressional 
frustration at EPA's slow pace of 
regulating emissions from heavy-duty 
vehicles and engines and was thus a 
direct command to EPA.223 By its terms, 
section 202(a)(3)(A)(i) directs EPA to 
establish s tandards for hydrocarbons, 
carbon monoxide, oxides of nitrogen, 
and particulate matter emissions from 
heavy-duty vehicles and engines that 
"reflect the greatest degree of emiss ion 
reduction achievable." 224 Section 
202(a)(3)(C) in turn requires that such 
stringent standards ("those promulgated 
... under this paragraph," section 
202(,i)(3)(C)) have a t least four years of 
lead time and apply for no less than 
three model years.225 Congress intended 
the fixed lead time and stability 
provisions of section 202(a)(3)(C) as a 
companion to the requirement in 
section 202(a)(3)(A) to promulgate 
national standards which "reflect the 
grelltest degree of emission reduction 
achievable," balancing the mandate for 
the most stringent possible standards 
with granting regulated manufacturers a 

223 NRDCv. Thomas, 805 F.2d 410 (D.C. Cir. 
1986] (for the history and treatment of the 1977 
Ame11dments for heavy-duty vehicles and engines 
particulnle matlcr, oxides o f nitrogen. carbon 
monoxide and hydrocarbons standards). Acting 
t111der the 1977 Amendments. EPA first 
promulgated heavy-duty vohiclo and engines 
standards on May 15, I 985 (50 FR 1060G) but by 
that ti111e ('.ali fomia had been granted waivers for 
heavy-duty veh icles and engines standards (See for 
example. 34 FR 7348 (May 6. 1960): 36 FR 8172 
(April 30. 1971): 40 FR 23102 (May 28, Jn75): 
Section 202(a](3)(A)(iii) was originally conla i11ed in 
the 1977 Senato bill "applicable to emissions of 
carbon monoxide, hydrocarbons. particulates. and 
oxides of nitrogen from heavy duty lrucks. buses. 
and motorcycles aml engines thereof." S. Rep. No. 
252, 95th Cong .. 1st Soss. at 19 (1977). See S. Rep. 
No.127, !15th Cong .. 1st Scss. 193 (1977). reprinted 
in 3 Legislative llislory 1567. Tho 1977 
t\mendmcnts added section 202(al{3) directing EPA 
lo set heavy-duty vehicle emission standards fur 
certain emissious for tho 1963 model year and later. 
(Congress having identified a need for standards in 
1970 "had become impatient with the EPA's failure 
to promulgate a particulate standard" for heavy 
duty vehicles." NRDC. G55 F.2d at 325 (citing S. 
Rep. No.127. 95th Cong .. l s! Sess. 07 (1977), 
reprinted in 3 Legislative History 1441). This 
language appears in tho same legislative history 
whore Congress expressed approval for EPA 's 
implementation of tho wnivcr provision over the 
pasl decade and expanded California's discrelion to 
udopl standards that were intended to address the 
state's severe air quality issues. 

22•NJIDCv. Thomas, 805 F.2d at 414-16. 
225 Formerly contained in section 202(a)(3)(D). the 

I 090 Amendments renumbered this section as 
section 202(a)(3l(CJ nml slighlly modified its tenns 
while still retaining tho fuur-ycnr load time a11d 
1hrce-year stability requirement and extending this 
lead time to standards promulgated by EPA for tho 
control of NO.x emissions from heavy-duty vehicles 
and engines. ("Any standrud promulgated or 
revised undur this paragraph and applicable to 
classes or categories of heavy-duty vehicles or 
engines shall apply for a period of no less tl,an 3 
model years bcgi11ni11g no earlier than tho model 
year commenc ing 4 years afte r such revised 
standard is promulgaled." Section 202(a)(3l(Cl). 

minimum amount of lead time and 
considering costs and other factors.220 
Congress chose these prescribed lead 
time and stability requirements because 
of industry concerns over the level of 
stringency expected of EPA'~ national 
standards. According to the D.C. Circuit 
"[t!hat requirement was enacted for the 
benefit of manufacturers to allow time 
for them to design and develop engines 
in compliance with newly promulgated 
s tandards." 2 27 Both the four-year lead 
time and the three-year stability time 
frames thus provide assurance to the 
heavy-duty industry of a minimum 
amount of lead time and stability to 
meet EPA's national standards 
considering the mandate to EPA to 
promulgate standards which reflect the 
greatest degree of emission reduction 
achievable under in section 
202(a)(3)(A).228 ("It seems that Congress 
intended the EPA in promulgating 
standards with ,111 ndequate lead period 
to engage in reasonable predictions and 
projections in order to force 
technology." ). 2211 

Several factors indicate that section 
202(a)(3)(C) is a companion provis ion to 
section 202(a)(3)(A). As a general 
matter, the level of stringency of a 
standard and its accompanying lead 
time arc intertwined. Notably. a 
s tandard does not act in isolation, but 
rather goes into effect after a certain 
amount of lead time and in a particular 
model year (e.g., a 1 gram/mile standard 
effective beginning model year 2027). 
The feasibility of a s tandard, including 
the availability of technology and its 
costs, also depends on the lead time 
provided. Further, the actual imp,1ct of 
a standard, whether on regulated 
enti ties or its protectiveness of public 

"" NRDC v. Thomas. 805 F.2d 420-23 (Rejecting 
nrgunicnt that the terms "maximum .. and .. greatest'' 
before tho phrase "di-greo or omission reduction" 
meant lhat EPA must set standards al the 
performance level of the best vehicle or engine and 
upholding instead EPt\'s consideration and 
balancing of all relevant factors in selling applicable 
standards.). 

227 EPA "cannot cite us to any precedent allowing 
a court to ignore an explicit lcadtimo requirement." 
NHDCv. Thomos. 805 F.2d at 435 (Reversing EPt\'s 
decision lo provide less 1ha11 lhc statutorily 
mandated four-year lead limo for certain model year 
heavy-duty vehicles and engines standards.}. Sec 
also. 605 F.2d 435 n.40. 

226" [l]n adding section 202(a)(3l(Al(iii) . .. 
Congress directed the EPA to give priority to 
establishing particulate emission standards for 
heavy-cl11ty vehicles and left !he agency free to 
exercise its power under seclion 202(a)( I ) to 
rngulate light-duty automobiles. whether diesel
powered or othenvise." NllDC., at 326; H.R. Conf. 
Rep. No. 294. 95th Co11g .. Isl Sess. 542-43 (1977) 
("Additional rev isions of up to 3 years each could 
be granted at lhrce-ycar intervals therenfter:" and 
Congress "pro,•idcs four years lead time before 
tc1npornry or permanent revision of any stnlutory 
stn11dnrd."). 

2"'NRDCv. Thomas. 805 F.2d al 430. 
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health and the environment, depends on 
the lead time provided. 

The context of the statute also evinces 
the link between sections 202(a)(3)(AJ 
and (CJ. EPA's general authority to 
establish motor vehicle s tandards is 
found in section 202(a)(1). which 
authorizes the Administrator to 
prescribe emission standnrds for motor 
vehicles upon making an endangerment 
finding but docs not specify the 
stringency of the standard (i.e., there is 
no requirement to promulgate standards 
that reflect the greatest degree of 
emission reduction achievable).230 

Section 202(a)(1) in turn is accompanied 
by the general lead time provision in 
section 202(a)(2), which docs not set 
any fixed lead time but rather allows the 
Administrator to determine the lead 
time "necessary to permit the 
development and application of the 
requisite technology, giving appropriate 
consideration to the cost of compliance 
within such period." By contrast, in 
enacting section 202(a)(3), Congress was 
more prescriptive in both the 
appropriate level of stringency and lead 
time, requiring both s tandnrds thnt 
reflect the greatest degree of emission 
reduction achievable for specific 
pollutants emitted from heavy-duty 
vehicles and nt lens! four-year lead time. 
This contcxtunl contrast between 
sections 202(n)(1)-(2) nnd 202(a)(3) 
further demonstrates the close link 
between the standard-setting provision 
in section 202(u)(3)(A) and the lead time 
provision in section 202(a)(3)(C). That 
is, Congress departed from EPA's 
general authority to set motor vehicle 
emission standards in sections 
202(aJ(1)- (2) in two respects by muking 
a very specific legislative compromise 
in 202(a)(3): (1) By forcing stringent 
standards that reflect the greatest degree 
of emission reduction ,1chievahlc, while 
(2) also expecting that such standards 
may be sufficiently difficult to achieve 
such that munufacturers would be 
entitled ton minimum of four years of 
lead time and three years of stability.231 

» 0 And "(wlhilo section 209(b) roqnires 
consideration o f whether the adoption of standards 
bv California is consistent with section 202(a). 
n~rnrtheloss !the 1\dministralor's ( discretion in 
determining whether to deny tho waiver is 
considerably narrower than (his! discretion to act or 
not to act in the context promulgating Federal 
s tandards under section 202(a) .... [The 
t\dministratorl would therefore foe! compelled to 
approve a California approach to tho regula tion of 

. emissions which [hel might choose not lo 
adopt at the Federa l level." 41 FR 44210. 

" ' NIWCv. Thomas. 805 F.2d at 421-24. 430. 
435. EPA acknowledges that the lend limo 
requirements in 202(al(3)(CJ apply lo "any standard 
promulgated or revised maier this paragraph" and 
that paragraph (J) a lso includes other standard
sctling provis ions . \,Ve view these ndditioual 
provisions as further support for the main argument 

Legislative history supports this 
connection.2 32 Opponents of the waiver, 
however, contend that California's 
standards must "reflect the greatest 
degree of emission reduction 
achievable" required for Federal 
standards in 202(a)(3)(A) and meet the 
companion lead time and stability 
requirements in section 202(a)(3)(C). 

Congress' direction to EPA in sections 
202(a)(3)(A) and (CJ stands in stark 
contrast to its approach to California's 
standards. EPA's practice of providing a 
highly deferential review of California's 
s tandards in waiver proceedings was 
already well established by 1977, and 
Congress recognized and approved of 
this practice.233 And in the very same 
1977 Amendments, Congress instructed 
California to consider the protectiveness 
of its standards "in the aggregate," 
rather than requiring ear.h California 
standard being as or more stringent than 
its Federal counterpart.234 Congress 

in the toxt: tho lead time rcq11iremcnls iu 
202(al(J)(C) accompany specific Fecleral standard
sctling rcquire meuts and do not act in isolation. 
Thus. those lead time requirements wore not 
intended to apply to all Fodera I standards for 
heavy-duty vehicles or engines. much less to apply 
to California standards. Sec infra footnote 250. 
lnstea,I. the.y apply only to standards "promulgated 
or revised under this parugn11>h." 

232 H.R. Conf. Rep. No. 5G4, 95th Cong .. 1st Sess. 
542-43 (1977) (The conference agreement provides 
four years lead time hefore temporary or permanent 
revision of any statutory standard and requires tho 
Administrator to promulgate particulate standards 
base d on crile ria sot forth in the House interim 
s tnndards provision. These standards arc to become 
offoctivc as expeditio usly as practicable ta.king into 
account tho load time necessary to comply, but in 
no event later thnn 198 l model year. ). This 
legislative history from the Conference Report 
indicates that section 202(a)(3)(CI provides lead 
time and stability requirements for standards 
promulgated under section 202(n)(3)(A). 
'" In the 1977 Amondmonts to section 209(b)(l ), 

Congress also approved EPl\'s interpretation of the 
waiver provision as providing appropriate 
deference to California's policy goals anti consistent 
with Congress's intent "to pcm,it Cnlifornia to 
proceed with its own regulatory progr:un" for new 
motor vehicle emissions. H.R Rep. No. 95-294, nt 
301 (1977}: MEMA I. G27 F.2d at 1120-21 ("The 
language of tho statute and its legislative history 
indicate that California's regulations, and 
C1lifornia's dctennination that they comply with 
the statute, when prosontod to the Ad1ninistrator are 
presumed to satisfy tho waiver requirements and 
that tho burden of proving otherwise is on whoever 
attacks them."): Id. at 1110 ("The Co mmittee 
nmcndmenl is intended lo rutify and strengthen the 
California waiver provision and to affinn the 
underlying intent of that provision, i.e., lo afford 
California the broadest possible discretion in 
selecting the best means to protect the health of its 
citizens and the public 11·clfarc." Citing H.R. Rep. 
No. 294, 95th Cong .. 1st Sess. 30102 (19771. U.S. 
Code Cong. Admin. Nows 1977. p. 1380 (emphasis 
in original).") 

• 34 "Congress decided in 1977 to allow C'.alifornia 
to promulgate individual standards that arc not as 
stringent as comparable federal standards. as long 
ns the s tandards are 'in tl10 nggregnto, at least as 
protective of public health and welfare as 
applicable federal standards." Ford Motor. GOG F.2d 
1293, 1302 (DC Cir. HJ79) (''(Tlhe 1977 

explicitly recognized that California's 
mix of standards could "include some 
less stringent than the corresponding 
federa l standards." n, "IT/here is no 
question that Congress deliberately 
chose in 1977 to expand the waiver 
provision so that California could 
enforce emission control standards 
which it determined to be in its own 
best interest even if those standards 
were in some respects less stringent 
than comparable federal ones." 236 The 
four-year lead time and three-year 
s tability requirement for heavy-duty 
engines and vehicles standards 
contained in section 202(a)(3)(C) should 
thus be properly viewed as applying to 
EPA's standard-setting authority under 
section 202(n)(3)(A), and not California's 
authority as applied under the waiver 
provisions. To give proper effect to the 
"in the aggregate" language in section 
209(b)(1), and for California to retain its 
ability to set more stringent standards 
for some pollutants and less stringent 
for others, California is not explicitly 
required, nor should it be implicitly 
required by the cross-reference to 
section 202(a), to set heavy-duty vehicle 
emission standards that "reflect the 
greatest degree of emission reduction." 
In other words, the legislative 
compromise that Congress established 
in 202(a)(3) for Federal standard
setting-betwccn standards that reflect 
the greatest degree of emission 
reduction achievable and at least four 
years of lead time and three years of 
stability-docs not make sense in the 
California context: since California can 
establish differing (and sometimes less 
stringent) standards than whut is 
required by 202(a)(3)(A), it also follows 
that it may prescribe differing lead time 
and s tabili ty requirements than what is 
required by 202(a)(3)(C))-provided 
those requirements arc "consistent 
with" EPA's general approach to 
addressing feasibility, lead time, and 
cost pursuant to section 202(a)(2). The 
1977 Amendment to section 209(b)(1) 
thus also supports the view that 
California's standards should be 
reviewed under the traditional 
feasibility test of section 202(a), and that 
California need only provide lead time 
it deems sufficient based on its analysis 
of technology feasibility and cost for 
standards at issue, and that EPA reviews 
California's determinations. 

As previously noted, the 1977 
Amendments removed the stringency 
requirements for California standards 

amendments s ignificantly altered the California 
\vaiver provision."). 

" " 11.R. Rep. No. 294. 95th Cong .. 1st Sess. 302 
(Hl77). 

2 , 0 MEMA I. r,27 F.2d at 11 JO. 
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under review and now allows for 
granting waivers if standards are "in the 
aggregate" as protective of health as 
federal standards in section 209(b)(1). 
This amendment rener.ted California's 
wish to "lrade off' controlling carbon 
monoxide emissions, which were not as 
critical of a problem in California, for 
NOx emissions, which were and 
continue to present severe air quality 
challenges in California.2J7 Therefore, 
California's carbon monoxide standards 
can now be less stringent than federal 
s tandards.236 Recognizing that both 
carbon monoxide and NOx are a lso 
lis ted in section 203(a)(3)(C), and then 
reading this section as applicable to 
California's heavy-duty vehicles 
s tandards, however, would entirely 
undermine the purpose of the 1977 
Amendments. Under such a reading, if 
California ident ified a need to relax an 
existing carbon monoxide standard to 
enuble a much more stringent NOx 
standard, based on the interactions 
between the control technologies 
involved, it would be precluded from 
doing so because the carbon monoxide 
stundard would not meet the "greatest 
degree of emission reduction" 
requirement. This result is in direct 
connict with Congress amending section 
209(b)(1) to enable California to do 
precisely thut. with precisely those 
pollutants.230 As such, it is not a 
reasonable reading of the s tatute. 

Moreover, the D.C. Circuit has held 
that not all the 1977 amendments to the 
Clean Air Act apply in the waiver 
context. In MEMA I, for instance, the 
Court held that section 302 was 
inapplicable to section 209 because 
"ls)ection 302(k)'s definition lof 
s tandards! was not enacted until ten 
years after the original waiver provision, 
and it was developed in the context of 
regulating emissions from stationary 
sources." 2 •10 Similarly. Congress 

' " 58 FR 4 IGG. LEV Wairnr Decis ion Document 
at 50-51. 

""MEM1\ II. 142 F.3d at 4r,4 ("EPA has observed. 
'California would not be denied a waiver if its CO 
s tandard were s lightly higher than tho federal . .. 
standard . . .. This is despite tho fact that section 
202(g) contains specific standards for CO that EPA 
must promulgate.' EPA Air Docket A-00-28. Doc. 
Nu. V-B-1 at 47. " ). 

239 MEM1\ II. 142 F.3d at 4G4 ("California would 
not bo denied a waiver if its CO standard were 
s lightly higher than tho federal ... standard .. . . 
This is dospitc the fact that section 202(g) contains 
specific standards for CO tha t EPA must 
promulgat e."): MEMA I , f,27 F.2d at 1110 n.32 
(expla ining the specific intent of Congress to allow 
California carbo n monoxide s tandards to be less 
s tringent than fede ral carbon monoxide standards). 

rn•,\JEM,1 1, r,27 F.2cl 1005.1112 n .35 (DC Cir. 
1079) ("For this reason wo find unpersuasive 
petitioners ' suggestion that section 302(k) of the 
Clean Air Act. 42 U.S.C. 7Cl02(k) (Supp. I 1977), 
which conlains a de finition of "emission 
standanls," controls our examination of tho 

developed section 202(a)(3) in the 
context of the rrntionwide regulation of 
emissions from heavy-duty engines and 
vehicles by EPA, a decade after 
enactment of the original waiver 
provision and also after California had 
been regulating heavy-duty engine 
emissions with the appropriate waivers 
that EPA granted applying the 
traditional consistency test.241 In 
amending section 202(a) to ensure more 
effective Federal regulation of certain 
heavy-duty vehicle emissions, Congress 
gave no indication that it had any 
intention of upending the application of 
the traditional consistency test to 
California s tandards. 

Further, as for back as 1967 Congress 
in enacting section 209(b) recognized 
that emissions technology would be 
introduced and tested first in California 
before nationwide introduction and 
use.2 42 According to the D.C. Circuit: 
"The history of congressional 
consideration of the California waiver 
provision, from its original enactment 
up through 1977, indicates that 
Congress intended the State to continue 
and expand its pioneering efforts at 
adopting and enforcing motor vehicle 
emission standards different from and 
in large measure more advanced than 
the corresponding Federal program; in 
short, to ar.t as a kind of laboratory for 
innovation." 2 43 EPA has thus also long 
recognized Congressional intention that 
California "pioneer" emissions 
control.244 EPA's view is supported by 

meaning of the word "standards" in section 200): 
Motor Vehicle ,Wfrs. Ass'n v. Ne11· York State Dcp't 
of Envtl. Conservation . 17 F.3d 521, 533 (2d Cir. 
1994). 

241 "Tho 1977 A111onclment also drew heavily o n 
the G11ifornia experience in the ten years since 
onactmcnl of the first waiver provision. Sec 123 
Cong. Rec. H4852 (daily ed. May 21. 1977): id. at 
115061 (daily ed . May 25, 1977)." MEMt\ 1, f,27 F. 
2d. 1095, 1111 n.34: For example. EPt\ granted a 
waiver for 1972 and later heavy-duty vohiclos 
gasoline standards to G11ifornia on May 6. 1 % 9 (34 
l'R 7348). In turn, EPA first promulgated heavy
duty vehicle anrl engine standards pursuant to tho 
1977 Amendments in 1985. 50 FR 10606 (May 15, 
1085]. 

" 2 S. Kcp. No. 403. 90th Cong., 1st Sess. 33 (1967) 
(Tho waive r of preemption is for California's 
"unique problems and pioneering e fforts."): 113 
Cong. Rec. 30%0. 32478 ("IT !lw State will act as 
a testing agent for various types of contro ls and the 
country as a whole will be the beneficiary of this 
research.") (Statement of Son. Murphy): MEMA I, 
627 F.2d 1095, 1111 [DC Cir. 1979). 

243 MEMA 1, 627 F.2d 1095, 1110. 
2 44 38 FR 10317, 10324 (April 26, 1973). There is 

a general pattern that omission control technology 
have been phased in through use in Californi,1 
before their use nationwide. This pattern grow out 
of early recognition that auto caused air pollution 
problems aro unusually serious in G1l ifon1ia. In 
response to the need to control auto pollution, 
California led the nation in development of 
regulations to requ ire control of omissions. This 
unique leadership was recognized by Congress in 
enacting Federal a ir pollution legislat ion both in 

legislative his tory. Congress recognized 
California's severe ai r quality problems 
and envisioned California's role as an 
innovative laboratory for motor vehicle 
emission s tandards and control 
technology. California's "unique [air 
pollution I problems and [its! pioneering 
efforts justillied) a waiver of the 
preemption section;" California "should 
serve the Nation as a 'testing area' for 
more protective s tandards." 2 4 s 

Similarly, California is to "blaze its own 
trail with a minimum of foderal 
oversight." 2 4 n EPA has thus 
"[hlistorically granted waivers allowing 
the introduction of new technology in 
California prior to its introduction 
nationwide" intending for the phase-in 
of new control technology in California 
as a means of successful 
implementation nationwide.247 The 
Adminis trator has explained that 
allowing California to first introduce 
technology "best serves the total public 
interest and the mandate of the statute. 
It promotes continued momentum 
toward ins tallation of control systems 
meeting the statutory standards while 
minimizing risks incident to national 
introduction of new technology." 248 

Applying fixed lead time and stability 
requirements to the California heavy
duty vehicle program would thwart 
California's ,1bility to serve as a 
laboratory of vehicle emission reduction 
technologies and delay the transfer of 

1967 and 1970 by providing a special provis ion to 
permit Cali fornia to continue 10 impose more 
stringent omission control requirements than 
applicable to tho rost of tho nation. In 1973 for 
example . tho Administrator granlod a waiver to 
C.1lifornia that would forco thu use of emissions 
catalyst wloile setting na tio nal standards that would 
not call for sncl, techno logy. The Administrator 
expla ined thal "lilf the new techno logy is largely 
restricted to California vehicles in 1975. it is the 
testimony of both General Motors and Ford that all 
tho processes needed to mass produce catalysl ca.rs 
can be tested 0111 on a limited scale that makes 
tighter qua lity control poss ible and allows extra 
energy to bo applied to tho cure o f any problems 
that may nrisc I). Both companies nlso stated that 
they would be ablo to focus the ir onergios to deal 
more effectively wilh such in use failnrcs as did 
occur if the first int rodnction of catalysts were in 
a limited geographical area I]." Notably . 1he 
Administrator was acting under a somewhat 
analogous provision to section 202(a)[3)(A)(ii) by 
calling for s tandards that "reflect the grcalest degree 
of emissions control which is achievable by 
application o f technology which the Administrator 
determines is available giving appropriate 
consideration to the cost o f apply ing such 
lecl,nology within the pe ri od of li mo a,•ailable to 
manufacturers." Section 202(b)(5)(C). 

"" S. Rep. No. 90-403, at 33 (1967): 113 Cong. 
Rec. 30%0, 32478 ("IT!he State will act as a testing 
agent for various ty pes of controls and the country 
as a whole will be the beneficiary of this research.") 
(Statement of Sen. Murphy): MI::Mi\ I . 627 F.2d 
1095. 1111 (D.C. Cir. 1979). 

z•u Ford Motor Co .. v. EPi\. 606 F.2d 1293. 1297 
(D.C. Cir. 1979). 

247 49 FR 18887. 18894 (Mny 3.1984). 
""38 FK 10317. 10319 (April 2G. 1973). 
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those innovations to the country as a 
whole under federal standards. Given 
Congress's desire for California to serve 
as a laboratory for innovation, the 
traditional feasibility inquiry under 
section 209(b)(1)(C) suffi ces to ensure 
that manufacturers have suffi c ient time 
to deploy technologies to comply w ithin 
the California market while allowing 
California to move faster in deploying 
feasible technologies than the fixed lead 
time and stability requirements would 
allow. 

Additional statutory text and context 
further supports our historical view. A 
plain reading of "under this paragraph" 
in section 202(a)(3)(C) means under 
paragraph 3.249 Paragraph 3 grants EPA 
the authority to: (1) Establish heavy
duty engine and vehicles standards for 
four listed pollutants in 202(a)(3)(A)(i), 
(2) classify or categorize heavy-duty 
vehicles and engines in 202(a)(3)(A)(ii); 
(3) revise earlier promulgated heavy
duty standards in 202(a)(3)(B); and (4) 
establish standurds for motorcycles in 
202(a)(3)(E).250 EPA has thus long read 

2◄ri 111 decidiug to grant lhesc waivor requ ests . 
EPA is relying on its legal intcrpretatio11 or the 
statute as explained in this notico. In each case, 
EPA believes that its interpretation is the host 
interpretation of the statute. regardless of judicial 
dcfcrc11co. Guedes v. ATF. 45 F.4th 306,313 (D.C. 
Cir. 2022). Moreover. lo the extent tho statute is 
ambiguous. EPA's inlerprctation is reasonable am! 
entitled to deference. ll'as /,inglon All. of Tech. 
ll'orkcrs v. D1-/S, 50 F.4th 164, 192 [D.C. Cir. 2022). 

2 ~0 Onc comme nter nlso mislake nly suggests tJrnt 
202(a)(3J(U) may also apply 10 California. EMA 
Supp. Comment at 6. To begin wit h, the 
commenter's argument is internally inconsistent. 
Compare id. at 6. with id. at 4 ("certain provisions 
in section 202(a][3) tire not d irectly relevant to 
CARB-for example. because they authorize EPA to 
revise standards [i.e .. section 202(a)(3)(fl)l"). 
Underscoring the point, there arc other obligations 
imposed 011 EPA by section 202(a) thal arc nol 
imposed on C1lifornia. For example. IJ1e 
requ ire ments involviug 11101orcycles 1111dcr section 
202(a)(3)[E) do nol apply lo California. (EPA has 
issued waivers for Califomia•s motorcycle s tandards 
that include 42 FR 1503 (January 7.1977); 41 FR 
44209 (October 7. 197G); 43 FR 098 ()nnuary 5. 
1078)). neither does the consultation roquiremcnl 
under section 202(a)[5)(AJ. nor do certain 
requirements of section 202(a)[6) addressing 
on board vapor recovery. Moreover, applying section 
202[a)(3)[1.1) to California would. as with applying 
section 202(a)(3)[A). create a conflict with section 
209[b). Section 209[b)'s "in tho aggregate" language 
allows California lo adopt any slnndards so long as 
they nre in 1hr. aggregate more protective than the 
federal standards; California is not limited to the 
fixed numoric,11 NOx standards found in section 
202(a)(3)[DJ(ii). or lo revising standards based on 
certain air quality informntion as provided by 
202(a)[3)[fl)(i). Further, section 202(al[3)[fl)(i) grants 
the Admiuistrntor discrcriou to revise ce rtain 
heavy-duly stnndarrls that tho Administrator 
previously "(lrOm11lga1ed under. or boforo the dale 
of, the enaclmonl of tho Clean Air Act Amendments 
of 1990 (or previously revised under I his 
subparagraph)." This provision is closely linked 
with section 202(a)(3)(,\). That is. notwithstanding 
the mandate in section 202(a)(J)[A) for EPA lo 
promulgate heavy-duty standards for tho four listed 
pollulanls thal reflect the greatest omissions 

and applied in its regulatory practice 
"under this paragraph" in section 
202(a)(3)(C) as meaning under 
paragraph 3, i.e., section 202(a)(3).25t In 
other words, the lead time and s tability 
requirements apply to, and only to, 
certain regulations authorized under 
paragraph 3. EPA has thus also long 
read section 202(a)(3)(C) as the authority 
to provide the specified lead time and 
stability requirements for heavy-duty 
vehicle and engine emissions standards 
that arc promulgated "under this 
paragraph"-under paragraph 3 ("That 
requirement was enacted for the benefit 
of manufacturers to allow time for them 
to design and develop engines in 
compliance with newly promulgated 
standards. ").252 Specifically, this 
language applies when EPA 
promulgates heavy-duty vehicle and 
engine emissions standards for the 
listed pollutants: hydrocarbons, carbon 
monoxide, oxides of nitrogen, and 
particulate matter emissions from 
heavy-duty vehicles, under section 
202(a)(3).253 The 1994 MDV decision 

reductions achievable, section 202(a)(J)[D)(ii) 
allows EPA to revise such standards based 011 
certain air quality inforn1alion . Sec section 
202(a)(3)(Al(i) (including tl10 proviso "unless tho 
standard is changed as provided in subparagraph 
(DJ"). As explained above. section 202(al(3J(AJ does 
not apply lo California, and thus section 
202(a)[3)(D)(ii) does nol either. Separately. section 
202(n)(3)(fl)(ii) also does not apply to California 
because California is not revising standards 
previously promulgated under the CAA. whether 
"nnder. or before the date of. the enact men I of' tho 
1990 Ci\t\ Amendments. Finally, to tho exlenl the 
commcnlor is specifically concomecl with 
greenhouse gas aspects of California's regulations. 
EPA notes that in the federal s tandard-selling 
context. the agency has promulgated heavy-duty 
GHG standards under its general standard-selling 
authority in section 202[a)(1 )-[2) and docs not 
apply the four-year lead time and three-year 
stability requirements in section 202(a)(3)[C) in 
such heavy-duty GHG mlornakings. See 87 FR 
17436-37 & n.26 (Mar. 28. 2022) ("Section 
202(a)(3)[J\) and (C) ... do nol apply to regulations 
applicable lo GHGs,"): 81 FR 73512 (Oct. 25, 2016): 
Greenhouse Gns Emissions Standards and Fuel 
Efficiency Standard s for Merlium- and Heavy-Duty 
Engines and Vehicles EPA Response to Comments 
Document for Joint Rulcmaking 5- 34 to 5-36 (Aug. 
2011). 

,., "llln adding section 202(a)(3)(AJ[iii ) ... 
Congress directed the EPA to givo priority to 
establishing particnlale emission standards for 
heavy-duty vehicles. and left tho agency free lo 
oxorcisc its power under section 202(a)(1) to 
regulate light-duly automobiles. whether diesel
powered or otl,erwise." NRDC v. EPA, 655 F.2d 
318,326 [D.C. Cir. 1981): See, e.g., EI'A's statutory 
nuthority requires a four-year lead time for any 
heavy-duty engine or vehicle standard promulgated 
or revised under CAA section 202[n)[3). See also 81 
FR 95982 (December 29, 2016); 79 FR 46256 
(August 7. 20H): 77 FR 73459 [December 10. 2012): 
73 FR 52042 (Soptornber 8 . 2008). 

" 2 EPA "caunol cile us to any precedent allowiug 
a court lo ignore an explicit leadtirnc requirement." 
NRDC v . Thomas. 1105 F.2d at 435. See also, 805 
F.2d 435, n.40. 

2 " N/lDC v. Tho mas, 805 F.2d at 414-16. 435 
(reversing EPA decision lo provide less than tho 

that commcntcrs rely on also 
acknowledged this reading of section 
202(a)(3)(C) at the time. By contrast, 
California's standards arc not 
promulgated under section 202(a)(3); as 
a general matter, California adopts 
standards for which it seeks a waiver as 
a matter of law under its police 
powers.2s4 

Additional reasons justify not 
applying 202(a)(3)(C) to the 2018 HD 
Warranty Amendments. Specifically, it 
hus been EPA's long-standing view that 
section 207, which requires 
manufacturers to provide an emissions 
warranty for heavy-duty engines, is the 
grant of authority to EPA to promulgate 
heavy-duty vehicles emissions warranty 
requirements.255 Accordingly, section 
202(a)(3) is inapplicable to Federal 
warranty requirements, and it would not 
be reasonable to give it force in 
California's warranty requirements. 
Notably, the D.C. Circuit has agreed, 
holding that "California is not required 
to comply with section 207 to get a 
waiver.256 Further, EPA has also long 
considered CARB's warranty 
amendments as not standards 
themselves, but rather uccompanying 
enforcement procedures because they 
consti tute criteria designed to better 
ensure compliance w ith applicable 
standards and arc accordingly relevant 
to a manufacturer's ability to produce 
vehicles and engines that comply w ith 
applicable s tandards.257 And while 
"section 209(b) refers to accompanying 
procedures only in the context of 

slalulorily mandated four-year lend time for certain 
modol year hcavy~duty vehicles and engines 
standards.); 805 F.2d 435 n.40; Sec also. e .g .. 87 FR 
17414. 17420 n.26 (March 28. 2022) ("Section 
202(n)(3)(A) and (C) apply only lo regulations 
applicable to omissions of these four pollutants."): 
87 FR 17435-36. EPA's statutory autl1ority requires 
a four-year lead time for any heavy-duty engine or 
vehicle s tandard promulgated or revised under 
CAA section 202(11)(3). 

» • Central \lal/cy Chrysler-Jeep. Inc. v. Goldstcnc. 
529 F.Supp.2d 1151. 1174 ("The waiver provision 
of the Clean Air J\ct recognizes that California has 
exorcised ils police power lo rcgulnte pollution 
emissions from motor vehicles since before March 
30. 1966: n dalo that predates ... the Clean Air 
Act."). 
"' Auto. Ports Rebuilders Ass·n v. EPA. 720 F.2d 

142. 149 (D.C. Cir. 1983) (Section 207 "commands 
that the Adminislralor ·shall prescribe regulations 
which shall require 111anufac111rers lo warrant (their 
cars).'" (Alleralion in original)). See Decision 
Document for the Notice of Scope of Preemption for 
California's an1endme nts to warranly regulatio ns 
pertaining to I 983 and Inter model year passenger 
cars, light-duly vehicles . medium• and heavy-duly 
vehicles and motorcycles. V-B-1, al 65. n.132 and 
66-67; 51 FR 12391 [Apr.10.1986). 

"" ME,WA II. 142 F.3d at 466-67. 
"'' MEMA I at 1111-13: Decision Document 

accompanying 51 FR 12391 (April 10, 1986), at 3: 
43 FR 32102. 32184 (July 25. 1978). EPA sets 
emissions warranty period under se ction 207(n) and 
not section 202[a). See. e.g .. 48 FR 52170 
(November tG. 1903). 
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consistency w ith section 202(a)," EPA 
has long reviewed the accompanying 
procedures under the traditional 
consistency tcst.258 In any event, the 
2018 HD Warranty Amendments would 
not be properly considered emiss ion 
s tandards for the listed pollutants that 
would come w ithin the purview of 
section 202(a)(3)(C). 

Further, section 202(a)(3)(C) by its 
terms applies to onroad heavy-duty 
vehicles and engines, not to nonroad 
vehicles or engines.25° Considering the 
nearly identical language in both 
sections 209(h) and 209(e)(2)(A). EPA 
has reviewed California's requests for 
authorization of nonroad vehicle or 
engine standards under section 
209(e)(2)(A) us ing the same principles 
that it has historically applied in 
reviewing requests for waivers of 
preemption for new motor vehicle or 
new motor vehicle engine standards 
under section 209(b).2uo Under the third 
authorization criterion, EPA historically 
has interpreted the consistency inquiry 
to require, at minimum, that California 
s tandard s and enforcement procedures 
be consistent with section 20!l(a), 
section 209(b)(1)(C). and section 
209(e)(1) of the Act. And, in evaluating 
consistency with section 209(h)(l)(C), 
for purposes of consistency with section 
202(a) EPA has applied the traditional 
feas ibil ity test where the inquiry is 
solely whether California standards arc 
feas ible within the lead time 
provided.261 EPA has thus never 

25" MEMA I , 627 F.2d al 1111-12. 
"" Section 202 o f the CAA perta ins lo new m oto r 

vehicles or new molar vehicle engines. anrl motor 
vehicles a nd engines is further defined in section 
216 o f tho CAA. Section 216 also provides the 
d e finition of nonroad engine and nonroad vehicle 
aml provides that n onroad engines arc n ot subject 
lo slaudnrds promulgated unde r section 20 2 of the 
CAA. 

2no Sec Engine Mfrs. Ass'll v. EPA, 88 F.3d 1075. 
1087 (D.C. Cir. 1!l96) (" ... EPA was within tho 
bo unds of pcnniss iblc conslruc tion in analogizing 
section 20!J(e) on 11onroarl sources lo section 20!J[nJ 
on motor vehicles."). 

20 1 011 July 20. 1!l!J4, EPA promulgated a rule thnl 
sols forth. am o11g o ther things. rcgulalio ns 
provid ing tho criteria, ns found in section 
20!J(e)(2J(A). which El'A must cous idcr before 
granting any Cali fornia authorization request for 
new nonron<l engine or ve hiclo omission slandnrds. 
59 FR 36969 (July 20. 1994). EPA revised thcso 
regulatio ns in 1997. These regula tions were further 
s lightly modifi ed and moved lo 40 CFR pa rt 1074, 
See 73 FR 53979 (Oct.8.2008). As staled in tho 
preamble lo the 1994 rule. EPA h as historica lly 
int erpreted the section 209[o)(2J(AJ(iiiJ 
"consistency" inquiry lo require. al minimum. that 
California s landMds and c nforcem enl procedures be 
cons ist en I with section 209(a), section 209(0)(1 J. 
a nd section 209(1,)(l)(CJ (as EPA l,as intcrp roled 
Ilia! suhseclion in tho context of section 209(1,) 
motor vehicle waivers ). In order lo be consistonl 
with section 209(a J, California's nonroad s tandards 
and enforceme nt procedures 11111st not apply to new 
mo to r vehicles or new mola r vehicle engines. To be 
con s islc nl with section 209(el(1 ). Cali fornia's 

applied section 202(a)(3)(C) to 
authorizations for nonroad engines and 
vehicles, explaining for instance that 
"section [202(a)(3)(C)) by its own terms 
applies only to standards applicable to 
emissions from new he,1vy-duly on
highway motor vehicle engines, not the 
nonroad engines being regulated by 
California." 262 

Considering the 1977 Amendments 
and subsequent ones, Congress could 
have explicitly provided that the four
year lead time and three-year stability 
requirements in section 202(a)(3)(C) 
apply to California heavy-duty 
standards, had that been Congress's 
intent. For example, Congress could 
have changed the text of section 
209(b)(1)(C) to say. "compliant w ith" 
rather than " consistent with." It d id not. 
Further demonstrating the point, in 
section 202[m)(2) regarding certain 
standards that were determined 
infeasible by EPA, Congress set out a 
specific delayed lead time requirement 
that is "consistent with corresponding 
regulations or policies adopted by the 
California Air Resources Board." 263 

Sim ilarly, in section 428 of the 2004 
Consolidated Appropriations Act 
Congress required that EPA specifically 
address safety implications of any 
California standard for certain engines 
prior to granting authorizations under 
section 209(e).264 Section 202(a)(3)(C), 
however, is devoid of either any explicit 
language or exception that would be 
read as a reference to California's heavy-

no11road standards a nd enforcement procedures 
mus t not attempt to regulate e ngine categories that 
aro pornrnnenlly preempted from s tale regulation. 

202 Seo. for oxamplc, 77 FR 9249, n.73. 
201:1 "Tho n,,gula1io11s required under paragraph (1) 

of this subsection shnll ta ke effect in model year 
t!J94. e xcept that ll10 Adminis trator 111ay waive the 
application of such regulations for mode l year 1994 
or 19% (or botl,) will1 res pect to any class or 
category of motor vehicles if the Administrator 
dctermilles that it ,muld be infeasible lo apply the 
regulations to that class or categocy in such model 
year or years. consistent with correspo11r!ing 
regulations or policies adapted by the California Air 
Resources Board for such systems." Section 
202(111)(2) (Emphasis added). By tho limo o f th is 
anw11drnont C~lifomia harl been regulating h rovy
duty vehicle and e ngine emissions wilh the 
a ppropriate waivers that EPA gra11tcd applying the 
traditional consistency lost. Sec. e.g .. 34 FR 7348 
(May 6. 1 %9) (I ID gasoline MY 72 and later); 36 
FR 8172 (April 30, 1971 )(HD diesel MY 72 and 
late r MY); 40 FR 23102, 23105 (May 26. 1!l75J 
(extend ing waive r of April 30, 1971. to MY 1975 HD 
standards). 

' "' Codified at 40 CFR 1074.105(c). "In 
cons ide ring any request from Cal iforuia to authorize 
th o slalo to ado pl or enforce standards or other 
requirements relating lo the control of emissions 
from uow nonroad spark-ignition engines smaller 
than 50 horsepower, tho Administra tor will give 
appropriate conside ration lo safety factors 
(includi11g th e polenlial increased risk of bum or 
fire) associated with complian ce with the California 
s ta nda rd." 

duty standards.265 A provision that 
would require the Administrator to 
preclude California from revising the 
state's heavy-duty standards for a 
minimum of three model years would 
appear to be an important enough 
lirnitation for Congress to explicitly set 
out in either section 202 or 209 
especially if Congress intended 
California to be the judge of the "best 
means to protect the health of its 
citizens and the public welfare." 266 

EPA thus believes more explicit 
Congressional directive is needed prior 
to precluding California from revising 
standards for heavy-duty vehicles and 
engines that are to he sold in that 
state.207 

In any event, except for the 1994 MDV 
waiver, since the 1977 Amendments 
EPA has granted heavy-duty engine and 
vehicle waivers where California has 
provided less than four years of lead 
time from adoption of its regulations 
and three years stabili ty also under the 
traditional consistency test. 2("1 Congress 
did not add anything to section 
202(a)(3) during the 1990 amendments 
to the Clean Air Act to indicate its 
applicability to California.260 And, in 

20 • 111 contrast, for example. unde r section 
246(0(4), which sols oul a Slalo Imple mentation 
Plan provis ion regarding fleet programs required for 
certain non•attainment areas, "standa.rds 
established by the ,\dminislralor unde r this 
paragraph ... shall confom1 as closely as poss ible 
lo standards which a.re eslahlished for the Stale of 
California for UI.EV and 2EV vehicles in the same 
class." And "lllor vehicles of 8,500 lbs. GVWR or 
more. the Administrator shall promulgate 
comparable standards for purposes of this 
subsection." Section 246(0(4) (Emphasis added). 

20" 11.R. Rop. No. % -294. %tl1 Co11g .. Is l Scss . 
301-302 (1977). 

2.iH ~-foreovcr. in 1077. tho congressional record 
indicates that al lea st one heavy-duly vehicle and 
engine manufacture r requested that Congress 
ame11d section 209(bl by limiting this waiver 
provision to o n ly light-duly veh icles a 11d e 11gines. 
Accord ing lo the engine manufacturer, Californ ia's 
heavy-rlnly vehicle standards would be on par with 
federal s tandards by 1983. Hearing on S. 251 , 252 
and 253 Before Subcomm. On Env'I Proleclion. H.R. 
Rep. No. %-294, %th Cong. 1st Scss. 4221-23 
(1977). There was no conc urre nt leslimony from a 
membe r of Congress in 1!l77 or 1990 regard ing the 
intent of section 202(a)(JJ and certa inly nolhing lo 
indicate lhal ii would apply lo California. Whilo 
lhoro was general lcslirnony from a me mber of 
industry during tho 1990 process. !hero is no 
ovidenco in th o record s uggesting tho applicability 
of 202(a)(3)[C) 10 Cili foruia . Hearing 011 S.1630 
Be fore Snbcomm. on E1w't l'rolcclion. 101st Cong. 
312- 13 (1989) . In any event. " The 1977 
Amendrnenl a lso drew heavily on the Cali fornia 
experience in tJrn le n years s ince onactmont of the 
first wa ive r provision. See 123 Cong. Rec. H4852 
(daily eel. May 21, 1977): id. al H5061 (tlaily ed . 
!\-lay 25. 1977)." MEi\lA I, 627 F. 2d. 1095. 1111 
n.34. 

"'" For example, 34 FR 7348 (May 6 . 1969 (I ID 
gasoline MY 1972 and late r); 36 FR 8 172 (April 30. 
1971 J (HD diesel MY 1972 and later MY); 43 FR 
1829 (January 12, 19711); 49 FR 18887 (May 3. 1984). 

21'"The 1990 Amendmen ts did extend tho four
year lead limo anti three-year stability lo standard s 

Continuod 
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2012, EPA specifically rejected 
commcntcrs assertions that section 
202(a)(3)(C) applied to California, 
stat ing that EPA's lead t ime inquiry 
relates to technological feasibility and 
that there is no addit ional requirement 
imposed by the section 209 criteria.270 

Turning to section 209(b), in section 
209(b)(1) Congress directed that EPA 
"shall" grant waivers absent one of the 
three limited bases for a waiver 
denial.271 Section 209(b)(1) "contains an 
imperative to do an act-grant the 
waiver after a hearing-once California 
has made the protectiveness 
determination." 272 Congress did not 
amend section 209(b)(1)(C) in the 1977 
Amendments, rather the "morn 
stringent" standard required for 
California s tandards and contained in 
section 209(b)(1) in the 1967 Act was 
superseded by amendments to section 
209, which established that Californ ia's 
standards must be, in the aggregate, at 
least as protective of public health and 
welfare as applicable Federal s tandards. 
Specifically, under section 209(b)(1), 
California is now required to make a 
prote<:tivencss finding "in the 
aggregate" for each waiver request by 
looking at the summation of the 
standards w ith in its vehicle program. 
The protectiveness finding docs not call 
for idcnticality of the standards under 
review with Federal standurds. Instead, 

promulgated \Jy EPA for coulrot o f NOx emissions 
from heavy duly engines aud vehicles. ( .. Tho 
conforcnco ngrccme ut adopts the I louse provis ions. 
modified to rctnin the Senate oxides of nitrogen 
(NO:d s tandard for heavy-duty engines effective in 
model year 1!l98. and lo reinstate tho four.year lend 
time and three-year s tability provisions in current 
law." Conference Report on S. 1630 (II. Rcpt. 101-
952) 103d Cong. Is l Scss. 887). 

270 77 f'R 9239. 9H9 (Feb. 16. 2012) ("However, 
the lead·l imo inquiry EPA undertakes relates to 
techuological feasibility. Specifically. consistency 
with section 202(a) requires the Administrator lo 
first determine whether adequate technology 
alrcndy exists: or i£ it docs 1101. whc lhcr tliere is 
ad1l11uale time to develop and apply Lhe technology 
before the standards go into effect ... EPA then 
hns 110 further inquiry into lend•lime. because no 
addit ional re<Juircment is imposed by tho section 
209 criteria."). EPA acknowledges that the 
regulations .11 issue in this 2012 waiver decision 
concerned nonrond engines. not heavy-duty o n• 
h ighway motor vehicle engines. and that the 
Agency noted. in thnt decision. that "even if tho 
language in !sect ion 202(al[3)(C)] were relevant to 
its cons is tency aualysis. that section lly ils own 
terms applies only lo standards applicable lo 
emissions from ne w heavy-d uty on-highway motor 
vehicle engines. 1101 the nonroad engines being 
regulated by C.11ifomia."' Id. at 9249, n.73. 

2 1 1 Sec. e .g., Ford lvlotor Co .. 606 F.2d 1293. 1302 
("The Administrntor is charged with undertaking a 
s ingle review in which he applies tho deferential 
standards set forth in Section 209(b) to California 
and either grants or denies a ,\·aivcr withoul 
explo ring tJ,e conse<Jnences of naliouwide nse of 
the California standards or o therwise slopping 
beyond Lho responsibilit ies delineated by 
Congress."). 

212 MEM1\ /. G27 F.2d 1095, 1120. 

the 1977 Amendments to section 
209(b)(1), which reflected California's 
preference to "trade off" emissions of 
carbon monoxide, which was not as 
critical a problem in California, for NOx 
emissions, which were and continue to 
present severe air quali ty challenges in 
California.273 With this amendment, 
California was no longer required to 
design a program where each s tandard 
was equally or more stringent than the 
applicable Federal standards, but rather 
can prioritize the emission reductions it 
views as most important for its citizens 
and to regulate certain pollutants less 
stringently than the Federal 
government, as long us the state program 
standards arc in the aggregate at least as 
protective as the Federal standards.274 

CARB may now design motor vehicle 
emission standards that urc not as 
stringent as Federal standards hut when 
considered collectively with other 
standards would be best suited to 
address California air quality problems, 
as long as the in the aggregate, the 
protectiveness finding is made and it is 
not arbitrary and capricious.275 "(Tlhere 
is no question that Congress deliberately 
chose in 1977 to expand the waiver 
provision so that California could 
enforce emission control standards 
which it determined to be in its own 
best interest even if those standards 
were in some respects less stringent 
than comparable federal ones." 2 7o 

27J The I louse Commiltco recognized 
··ealifornia"s longstanding \Jelief that s tringent 
control of oxides of nitrogen emission from motor 
vehicles may be more essential to public health 
protection 1han stringent control of carbon 
monoxide," and was aware that ii might be 
technologically difficult to meet both the NO(x) 
s tanrlarrls California desired and the federal CO 
stanrlard. Accordingly. Section 209(b) was rewritten 
to permit California to obtain a waiver of federal 
preemption so long as it determines that its 
omission control s tandards would be. ··;11 the 
ogg,-cgate. al least as protective o f public health and 
welfare as applicable Fodoral s tandards ... Pord 
Motor, GOG F.2d 1293, 1297 (D.C. Cir. 1!l79). 

'74 J I. R. Rep. No. 95-294. !!5th Cong .. !st Sess .. 
301-302 (1977). Tho amendment is lo afford 
California ··the best moans to protect the health of 
its c iti zens and the public welfare." (Motor Vehicle 
Mfrs. Ass'n v. t-.'1'S Dcp't of Env't Con servo lion. 17 
F.3d al 525 ("section 209 (formerly section 208) was 
amended to require the U.S. Environmenta l 
Protection Agency (EPA) lo consider California's 
s tandards as a packuge. so that California could seek 
a waiver of preemption if its s tandards "in the 
aggregate' protected public health al le.1st ns well 
as fcdcrnl standards.")). 

21s 74 FR al 32761 ("Congress decided in 1!)77 to 
allow C1lifomia lo promulgate individual standards 
that arc not as stringent as comparable federal 
standards. as Joug as the standards aru "in the 
aggregate. a t least as protective of public health and 
welfare as applicable federal standards."'); Ford 
Motor. c;or, F.2d 1293. 1302 (D.C. Cir. 1!l79) ("IT]he 
1!)77 amendments significantly altered tho 
California wai\'cr provision."). 

27n Ford Motor Co .. 606 F.2d 1293. 1301; /\tEMA 
//. 142 F.3d 464 ("California would no t he denied 
a waiver if its CO standard worn slightly higher than 

It is also this protectiveness 
determination by California, under 
section 209(b)(1) that determines EPA's 
scope of review for consis tency under 
section 209(b)(1)(C).277 EPA has 
reasoned that this is appropriate 
because the phrase "in the aggregate," 
which as earlier explained is 
California's whole program precedes 
"such state standards," which is the 
relevant language in section 
209(b)(1)(C).278 EPA has thus long read 
both sub-provisions together so that the 
Agency reviews Californ ia's entire 
program for both protectiveness and 
fcasibili ty.270 So, EPA's historic practice 
has been to conduct the technology 
foasihili ty analysis for CARB's standard 
under review as a whole-program 
assessment, i.e., one that ensures 
manufacturers have sufficient lead time 
to comply with the program's standards 
as a whole, accounting for the 
interactions between technologies 
necessary to meet both new and existing 
standards.200 And most importantly, 
because California can "include some 
less stringent (standards) than the 
corresponding federal stc1ndurds" 
California would logically not be 
expected to take section 202(a)(3)(C) 
into account in any protectiveness 
finding made for a waiver request for 
California standards with a shorter lead 
time than specified in section 
202(a)(3)(C), and such s tandards would 
otherwise be properly considered more 
stringent than Federal s tandurds.281 

"ITJhe agency's long-standing 
interpretation that section 209(b) docs 
not require California to establish 

the forleral ... standard . ... This is despite tho 
foci that section 202(g) contains specific standards 
for CO that EPA 11111s t promnlgale ... ). 

211 EP,\ ·s assessment under 209(b)(I )(C) is not in 
practice a sta11dard -1Jy-stn11dard review. EPA 
boliovcs ii appruprinto to read 1hc entire ty of 209 
together. along with its purposes. in order to 
properly interpret its components such as 
209(b)(1 )(C). Sec e.g .. 87 FR 14332. 

27" 78 FR 2131-45. EPA notes that the term •·such 
slate standards" in 209(bJ(1 )(C) allows the Agency. 
in appropriate circumstances. to review the 
consistency of CARB's s11itu of stnmlnrds, for a 
particular vehicle category. with section 202(n). For 
example. EPA evaluated all of the s tandards (LEV 
Ill criteria pollutant. ZEV sales mandate. and CHG 
standards) of tho ACC program in recognition of tho 
aggregate costs and lead time associated with 
CARB"s standards as well as technologies that may 
be employed to meet moro than one standard. 

2711 49 FR 14353-54, 14358- 62. EPA notes there 
would bo an inconsistency if " State standarrls·· 
meant all Califon1ia slmnlards when used in scclion 
209(b)(1) but only particular standards when used 
in 209(b)( l)(B) and 209(b)(I )(C). EPA has 
historically inte rpreted tho third waiver critcrion·s 
feasibility analysis as a whole•program approach. 
67 FR 143Gt. n .266. 

2ao30 FR 3013G (November 1. 1!)73) and 40 FR 
30311 (July 18. 1975). 

'" ' Sec for example. 41 FR 44209. 44212 (October 
7. l!J76). 
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perfect compliance with the CAA to 
obtain a waiver is particularly plausible 
because section 209(b) explicitly 
requires only that the state's standards 
'be, in the aggregate, at least as 
protective of public health and welfare 
as applicable federal standards.' CAA 
section 209(b)(1)." 282 

Section 202(a)(3)(C) also requires that 
standards for heavy-duty vehicles and 
engines apply for no less than three 
model years without revis ion.263 Under 
a commenter's argument, the 
Administrator would have to "align" or 
make a finding that precludes California 
from revising each one of the standards 
under review for a minimum of three 
model years, under section 
202(a)(3)(C).264 Commcnters' reading of 
"consistency" would thus require EPA 
to first conduct "the narrow[ I ... 
congressionally mandated EPA review" 
under which EPA's scope of review is 
delineated by the protectiveness finding 
California has made, and then a second 
broader review, beyond the confines of 
EPA's historic waiver practice, that 
would account for the stability 
requirements for California cars.285 
Under this reading, "[EPA) must come 
to the rather curious conclusion that 
Congress intended the Administrator to 
approach every new sci of California 
standards wearing two hats one 
expressly provided by statute and the 
other a product of e lus ive inference. 
Under the first he would undertake the 
cursory review set forth in Section 
209(b) for purposes of deciding whether 
to grant California a waiver of 
preemption; and under the other he 
would turn around and, apparently in 
the course of a full-f1cdged rulemaking 
proceeding, plumb the merits of the 
California s tandards." 286 EPA disagrees. 
"The Administrator has consistently 
held s ince first vested with the waiver 
authority, his inquiry under section 209 
is modest in scope. He has no broad and 
impressive authority to modify 
California regulations." 287 "[H)is role 
w ith respect to the California program is 
largely ministerial." 288 And "[t)he 

""' MEMA II. 142 F.3d (11 463. 
:.:n:, .. Any standard promulgated or revised unde r 

this paragraph and applic11l,lo to classes or 
categories of heavy-duty ve hicles o r engines shall 
apply for o p eriod of no less t/,clll J model years 
beginning 110 earlie r tha n tho mode l year 
comn1c nc i1ig 4 years aOer such revised slan~ard is 
promulgated." Section 202(a)(3)(C)(Emphas1s 
added). 

u,4 E~:11\ Initial Comments nt S. 11. 
2•• Ford Motor, 606 F.2d 12!J3. 12!J8-!J9. 
260 Id. al 1302. 
2n, MEMi\ /, 627 F.2d al 111 !J (in lemal citations 

omitled). 
2•0 /d. al1123 n.56 (""IT)ho Administrator has no 

broad mandate to assure I hat California's emissions 
conlrol program conforms to the Administrator's 

statute does not provide for any probing 
substantive review of the California 
standards by federal officials." 2ao 
Rather "[t)he Administrator is charged 
with undertaking a single review in 
which he applies the deferential 
standards set forth in Section 209(b) to 
California and either grants or denies a 
waiver without exploring the 
consequences of nationwide use of the 
California standards or otherwise 
stepping beyond the responsibilities 
del ineated by Congress.'' (Emphasis 
added).200 As previously discussed, the 
deference called for in reviewing 
California's waiver request led EPA to 
explain over 50 years ago: 

Even on this issue of technological 
feasibility I would feel constrained to 
approve a California approach to the problem 
which I might feel unable lo adopt al the 
Federal level in my own capacity as a 
regulator. The whole approach to the Clean 
Air Act is to force the development of new 
types of emission control technology where 
that is needed by compelling the industry to 
'catch up' to some degree with newly 
promulgated standards. Such an approach to 
automotive emission control might bu 
attended with costs, in the shape or reduced 
product offering. or price and foci economy 
penalties. and by risks that a wider number 
ur vehicle classes may not bu able to 
complete their development work in time. 
Since a balancing or thcso risks and costs 
against the potential benefits from reduced 
emissions is a central policy decision for any 
regulatory agency, under the statutory 
scheme outlined above I believe I am 
required to give very substantial deference to 
C1lifornia's judgment on that scoro.291 

Commcnters' reading would also 
introduce two different tests for the 
evaluation of the consistency of 
California's standards under the third 
prong: one for onroad heavy-duty 
vehicle and engine standards; and a 
different one for nonroad heavy-duty 
vehicle and engine standards. for one 
sci of standards, EPA would continue 
evaluation of technology feasibility 
under the traditional test while other 
standards would have to be evaluated 
for consistency under the four-year lead 
time and minimum three-model year 
stability requirements. This would 
create a dichotomy, for example, 
between California's heavy-duty onroad 
and nonroad vehicle and engine 

pe rceptions of tho public inte rest. Absent tho 
contingency that h o is auto lo 111nkc contrary 
findings. his role with respect lo the California 
program is largely ministerial ."). 

'"" Foi-d Motor, 606 F.2d nt 1301. 
200 Id. at 1302. 
2°1 36 FR 17150 (August 3 I. 1071 ); Sec nlso See 

70 FR nt 2133. (EPA notes tlrnl whe n reviewing 
California"s st1111dnrds under tho third wnivcr prong. 
the Agency may grant a waiver to California for 
s ta nda rds that EPA may choose not to adopt at the 
Federal level duo to different considerations). 

standards that address hydrocarbons, 
carbon monoxide, oxides of nitrogen, 
and particulate matter th,1t is neither 
supported by the statute nor EPA's 
waiver practice. It would be part icularly 
confounding, in that as a general matter, 
the only difference between certain 
heavy-duty vehicles is the placement in 
service with some heavy-duty engines 
being used interchangeably for either 
onroad or nonroad purposes. Since the 
inception of the waiver program EPA 
has reviewed both California's onroad 
and nonroad heavy-duty engine 
standards under the traditional test. 
This waiver practice predated the 1990 
Amendments that provided for 
authorizations of nonroad engines and 
vehicles standards by over two decades. 
Thus, for example, over fifty years ago 
EPA, in granting a waiver of preemption 
for California's 1972 and 197:! MY HD 
vehicles, also denied the waiver for 
certain nonroad utilitv vehicles under 
the historical tcchnol~gy feasibility 
tcst.202 Since the 1990 amendments and 
considering the identical language in 
both sections 209(b) and 209(e)(2)(A), 
EPA has reviewed California's requests 
for authorization of nonroad vehicle or 
engine standards under section 
209(e)(Z)(A) us ing the same principles 
that we have historically applied in 
reviewing requests for waivers of 
preemption for new motor vehicle or 
new motor vehicle engine standards 
under section 209(b).293 Specifically, 
EPA's practice has been to conduct the 
consistency inquiry called for under 
section 209(e)(Z)(A)(iii) by evaluating, at 
a minimum, whether California's 
standards and enforcement procedures 
for nonroad engines and vehicles arc 
consistent w ith section 209(a), section 

2112 J6 FR 8172 (April 30.1!J71) (Provided lhnt due 
to considerations of technological feasibility. this 
waiver of su ch slamlart!s and procedures (1) sh all 
not become applicable with res pect to hydrocarbon 
and carbon monoxide omissions from nonroad 
utility vehicles (as defined at 45 CFR 85.l(a). 35 FR 
17208); 34 FR 7J40 (May G. 1 !J6!J) (Due to 
technological feasibilily and lead-lime issues. 
exhaust emission slnndards and test procedures for 
t !)70 gas-powered lighl duly vehicles aro not 
applicable to off-ronrl utility ,·chicles until i\pril 30. 
1 !)70, and not at nll unless provision is made for 
calculating emissions of hydrocarbons and carbon 
monoxide . One to tccl111ological feasibility issues. 
standards and procedures for t071 and laler gas· 
powered ligl1Hlnty ,•chicles are n ol applicable to 
o!T-road utilily vehicles nnless provision are mado 
for calcu In ling e missions of hydrocarbons and 
carbon monoxide. Du e to techno logical feasibility 
issues, fuel cv:iporntivo emission standards and test 
procedures for 1 !)70 and later gas-powered lighl 
duty ve hicles arc n ot applic.1blo to off-road utility 
vehicles until April 30. 1!J70). 

, .,, See Engine Mfrs. i\ss'n v. EPA. 08 F.3d 10 75, 
1087 (D.C. Cir. 1096) (" ... EPA was wilhin tho 
bounds of permissible construclion in analogizing 
section 209(0) 0 11 nonrond sources to section 209(a ) 
on motor vehicles."). 
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209(e)(1) and section 209(b)(1 )(C).20 4 In 
short, "EPA's review of California's 
regulations under the third statutory 
cri terion is quite deferential, limited to 
judging whether a regulat ion is 'not 
consistent' with the terms of section 
7543. See 42 U.S.C. 
7543(e)(2)(A)(iii)." 20s 

The "technological feasibility 
component of section 202(a) [only! 
obligates California to allow sufficient 
lead time to permit manufm;turers to 
develop and apply the necessary 
technology." 206 Under EPA's historical 
pmctice, stondnrds that arc 
technologically feasible because 
technology is presently in use are 
"consistent with section 202(a)." So too 
arc standards for which technology is 
reasonably projected to be available by 
the relevant model year. For California 
s tandards, that ends the inquiry. 
Otherwise, the Administrator, who has 
long explained that his role in the 
waiver context is "modest in scope" and 
not to "overturn" and "substitute his 
judgment" for those of California would 
nevertheless impose a four-ye.i r lead 
time requirement on California despite 
a showing that necessary emission 
control technology is available and 
otherwise well within the bounds of 
EPA's historical waiver practice of 
reviewing foasibili ty.207 Doing so would 
be inconsistent with the s tatutory text 
and the structure that Congress put in 
place to enable innovation in 
California's market. In sum, "the import 
of section 209(b) is not that California 
and Federal standards be identical, hut 
that the Administrator docs not grant a 
waiver of Federal preemption where 
compliance with the California 
standards is not tr.chnologically feasible 
within available lead time." 298 

h. Neither AMC v. Blum nor the 1994 
MDV Waiver Dictate a Contrary 
Intmpretation 

As also noted above, EPA received 
comment that the D.C. Circuit's decision 
in Blum along with EPA's 1994 MDV 
waiver constrain EPA and requirn it to 
apply the precise requirements of 
section 202(a)(3)(C) C.ilifornia's program 
in reviewing for consistency with 

" " 40 CFR part 1074. subpart 8, 73 FR 59379 
(October ll, 2008). 

, .,, American Trucking i\ssoc. v. HPI\, GOO F.3d 
624. 629 (11.C. Cir. 2010). 

zoc, AffMJ\ II. 142 F.3d al 463 (lnlcmal cilalions 
omilled). 

'"' I I.R. Rep. No. 95-294. al 302 (The 
Admini strnlor "is not to overturn California's 
jurlgmcnl lightly. Nor is ho to suhslitulo his 
judgment for tliat of tho Stale."). 

' ''" 46 FR 22032. 22034-35 (April 15, 1981). 

section 202(a).200 But the lead time 
section at issue in Blum is 
distinguishable from section 
202(a)(3)(C) in several key respr.cts, and 
Blum thus docs not control 
consideration of that latter section. In 
Blum, the D.C. Circuit held that a waiver 
of preemption that denied a small 
volume manufacturer the statutorily 
mandated lead time specified as an 
exception in section 202(b)(1)(B) was 
incorrectly granted because the relevant 
California's standards did not provide 
two-year lead time and were thus 
inconsistent with section 202(a) under 
the third waiver prong.300 According to 
the court, "Congress itself finds and 
mandates that with respect to small 
manufacturers a lead period two years is 
necessary. We think the effect of this 
congressional mandate is to assimilate 
or incorporate in section 202(a)(2) tho 
proviso of section 202(b)(1)(B)." 301 

There arc several important 
distinctions between Blum and tlrn 
present waivers. As an initial matter, 
Blum is not directly on point because it 
did not resolve the applicability of 
section 202(a)(3)(C) in a California 
waiver proceeding. Nor did Blum 
suggest that all nationally applicable 
lead time requirements in section 202 
must apply to California. Rather, Blum 
performed a detailed analysis of the text 
and history of the specific provision at 
issue, section 202(b)(1)(B), and found 
that that provision alone must be strictly 
applied for California's standards to be 
"consistent" with section 202(a). 
Applying the same kind of detailed 
textual and historical analysis here, EPA 
concludes that section 202(a)(3)(C) docs 
not apply in the California waiver 
context.302 

Moreover, the facts surrounding 
section 202(b)(1)(B) in Blum and section 
202(a)(3)(C) here arc quite different. 
Blum dealt with ,1 narrow, t ime-limited 
issue: whether a specific group of 
manufacturers wore entitled to relief 
from certain NOx standards for two 

' "'' 5!J FR 411625 (September 22, 1994) and 
associated Decision Document al EPA-HQ-OAR-
2022-0330, (MDV Waiver Decision Document). 

><••Waiver of preemption for California to Enforce 
NOx omissions slanrlarrls for 1981 and later model 
years passenger cars. 43 FR 25729 (Juno 14. 1978). 

' "' i\merican Motors Corp. v. Blum. 603 F.2d 978, 
981 (D.C. Cir. 1979) ("Section 202(b)(l)(B) directs 
that the regulations prescribed by the Adminislralor 
pursuant lo section 202(n) shall roquiro Iha! NOx 
emissions 111ny not exceed 2.0 grams per vehicle 
milo for vehicles and engines manufactured during 
model years 1977 through 1980. For those 
man11faclurcd during model year 1981 and 
thereafter. NO., emissions mny nol exceed 1.0 grams 
per vehicle mile . ... In establishing these 
regulations the J\dminislralor is bound by section 
202(a)(2) lo allow such lead I imo as he finds 
uoccssary.") 

, ,., Sec section 111.D.5.a. 

model years shortly after the enactment 
of the 1977 Amendments. Congress 
made findings specific to those 
standards and that group of 
manufacturers, including one of the 
petitioners in the litigation by name. 
The court of appeals gave substantial 
weight to the specific findings Congress 
made and the detailed legislative 
history. By contrast, section 202(a)(3)(C) 
deals with a much broader set of 
standards applying to a broader set of 
manufacturers over an indefinite period 
of time-none of which Congress 
specifically evaluated. Applying section 
202(a)(3)(C) to California's program is 
not necessary because it was not 
grounded in manufacturer and model 
year-specific find ings and would, as 
discussed above, interfere with 
California's ability to serve as a 
laboratory- all in stark contrast to the 
application of section 202(b)(1)(B). 
Congress purposely crafted statutory 
language in section 202(b)(1)(B) to 
provide practical llexihility that would 
only apply for a short period of t ime 
(the 19U1 and 19112 model years) with 
know lodge of the industry at the time, 
and the court of appeals in Blum 
acknowledged the congressional 
purpose of this language. This short
lived statutory exception no longer 
applies in EPA rulemakings, nor docs it 
apply to California at this point in time. 
In contrast, there is no evidence that 
Congress evaluated quest ions of lead 
time and stability with respect to future 
California heavy-duty standards- or 
that it had any intent to constrain the 
form of California's standards, in 
contrast to the federal standards tied to 
the "greatest degree of emission 
reduction achievable" mandate. And 
more importantly, there arc no similar 
legislative findings or other legislative 
history indicnting that Congress 
believed all manufocturcrs needed ut 
least four years of lead time to meet 
CARB's heavy-duty standards generally 
or the standards that arc the subject of 
these waiver requests specifically. 
Indeed, as EPA has explained, CARE set 
forth a detailed explanation of the 
feasibil ity of its standards and 
commenters have failed to meet their 
burden of proof to show that the 
standards arc infeasible. 

As noted, there is a crit ical textual 
distinction between the issue addressed 
in Blum and the one hr.re. In Blum, the 
applicability of section 202(b)(1 )(B) to 
California resulted from an exception to 
the general lead time of section 202(a)(2) 
that Congress provided for certain motor 
vehicle manufacturers for a short period 
of timo and for specified model years. 
Immediately introducing section 202(a) 
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is the phrase "Except as otherwise 
provided in subsection (b) -)," which by 
its terms means that section 202(h) 
governs over the more general and 
potentially conflicting terms in section 
202(a). But Congress did not disturb the 
applicability of section 202(a)(2) for 
subsequent model years s tandards and 
the D.C. Circuit held accordingly: "In 
estoblishing these regulations [for model 
year 1981 and thereafter! the 
Administrntor is bound by section 
202(a)(2) to allow such lead time as he 
finds ncccssMy." 303 There is also 
nothing to indicate Congressional intent 
to override section 202(a)(2). But 
commentcrs' reading would have the 
Administrntor do just that by allowing 
section 202(a)(:i)(C) to govern over 
section 202(a)(2) even where California 
has made a showing of technology 
feas ibility for the stand,1rds under 
review. 

According to relevant legislative 
history of section 202(b)(l)(B), that 
language was introduced due to 
concerns that small volume 
manufacturers would not be able to 
comply with the 1.0 gram per mile NOx 
standard for light-duty vehicles. 
According to statements made by 
members of Congress at the time of the 
amendment's introduction and debate, 
the amendment was intended to apply 
to only American Motors Corporotion 
and one other small manufacturer 
(Avanti) because the standard required 
the development of a specific 
technology that they would have to 
purchase and adapt from other 
manufacturers, so these small volume 
manufacturers would be unavoidably 
behind in the pollution abatement 
timetable from the very beginning.304 

This legislative history was crucial to 
the Blum Court's holding that Congress 
had "ffoundl and mandatc[dl that with 
respect to small manufacturers a lead 
period of two years is necessary." In 
contrast, there docs not appear to be 
similar legis lat ive history detailing a 
special or peculiar need for the strict 
lead time requirements for section 
202(a)(3)(C), which was enacted in the 
same year Amendments as section 
209(b)(1 )(Il), that would indicate 

, m 1\mctfr(Jll Motors Corp. v. IJ/um, GOJ F.2d 978. 
981 . 

' " 4 12J Cong. Rec. S9233 (daily ed. June 9. 1977). 
Even the EPA Adm inislrntor ncknowledgcd AMC's 
s pecific need for extra lead time inn Jette r to 
Congress in support of tho amendment. Both tho 
nmc11rlmcnt's spo11sor a.nd the Administrator 
cxplnincd that the l.O gram/milo standard created 
a "peculiar" and "special" problem for AMC and 
other small manufacturers. The two years of lead 
limo was intend ed to givo those sma ll 
manufacture rs adequate limo to "modify and adapt 
the system (purchased from o ther manufacturersl to 
[thei r! own product line." Id. 

Congress's belief that a specific amount 
of lead time was "necessary." 305 

Moreover, after Blum, the D.C. Circuit 
also considered a somewhat analogous 
argument in MEMA II, where petitioners 
maintained that section 202(m), which 
calls for promulgation of regulations 
"under section 202(a)," meant that EPA 
was to evaluate applicability of section 
202(m) to California's onboard 
diagnostic regulations for consistency 
with section 202(a). The court 
disagreed, held that section 202(m) does 
not apply, and declined to extend its 
hold ing in Blum, holding instead that 
"section 209(h)(1) makes clear that 
section 202(a) docs not require, through 
its cross-referencing, consistency with 
each federal requirement in the act. 
California's consistency is to be 
evaluated 'in the aggregate,' rather than 
on a one-to-one basis." 306 According to 
the court "[allthough statutory cross
referencing presents a superficia lly 
plausible textual argument linking 
compliance with subsection (m) to 
compliance with subsection (a), the 
agency has long interpreted the statute 
to give California very broad authority, 
and the court has held that this 
interpretation is not unreasonoble." 307 

EPA also disagrees with commenter's 
claim that the 1994 MDV waiver 
constrains and binds EPA in the current 
waiver review. EPA is retaining the 
position it has consistently held with 
the sole exception of the 1994 MDV 
waiver for a ll the reasons discussed 
herein.308 EPA notes that in MEMA II 
the court revis ited Blum and explained: 

Petitioners' reliance on American Motors 
Corp., 11 is misplaced. In that case, EPA 
viewed the petitioner's complaint about the 
lead time for a proposed action by CARil to 
be solely hascd on section 202(b), not section 
202(a), and so was not cognizable in the 
waiver process. The court disagreed, 
observing that the lead time for 
implementation of the NOx standard was 
governed by section 202(a)(2) and concluding 

Jos To the extent comrncnters cilo statcmcnls in 
the legis lative history regarding tlrn need for thrco 
years of s tability and four years of lead time. EPA 
notes that nano of the cilod slatcmcnts arc from 
members of Congress then1selves and are inslead 
testimony from commenters themselves. See. e.g .. 
EMA lnitinl Comments al 10. Ilut see. H.R. Rep. No. 
95-294 at 542 (1977) (For standards promulgated 
under section 202(a)(3)(A) "la)dditional revisions of 
up 10 3 years ·each could be granted al three-year 
intervals thcrcnfle r;'" aud Congress "provides four 
years lead time boforo temporary or p erman ent 
revision of any statutory slnndnrd. "). 

"" l\lEMA 11, 142 F.3d at 463. 
, 01 Id. al 464 ("(lit would appear virtually 

impossible for California to exercise broad 
discretion if ii had to comply with every subsection 
o f section 202 that cross-referenced subsection (a). 
Sec, e.g .. CAA section 202(b]. (g]. (h). (j). (m)(l). 
(m)(2),(m)(4)."). 

"'"' FCC v. Fox Television Stations, !t,c ., 556 U.S. 
502 (2009). 

that tho Californin regulation, which denies 
to [pnlitioncr] a load time of two years. is 
inconsistent with section 202(a)(2). Id. at U81. 
Thus, the American Motors decision did not 
suggest that all of the subsections of section 
202 were incorporated into subsection (a) for 
the purposes of nsscssing a California waiver 
application. Instead, it concludccl that the 
EPA had granted a waiver without 
determining whether California had met the 
standards of section 202(a).":"'" 

And in the intervening years since the 
1994 MDV waiver, EPA has not applied 
section 202(a)(3)(C) to a number of other 
waiver decisions for California's heavy
duty standards.31° For instance, in 2012 
EPA did not require fou r years of lead 
time nor address the stability 
requirements for California's heavy-duty 
truck idling standards under section 
202(a)(3)(C) and explicitly disagreed 
with comments asserting its 
applicability.311 Similarly, in 2008, 
2012, 2014, and 2016, EPA did not 
require four years of lead time nor 
address the stabili ty requirements for 
California's heavy-duty vehicle and 
engine greenhouse gas waivers as well 
as the On-Board Diagnostics 
requirements under section 
202(aWl)(C).3 12 So, the 1994 MDV 
waiver remains the sole waiver decision 
where EPA reviewed California 
s tandards for consistency with section 
202(a) under both section 202(a)(3) and 
the historically-applied technology 
feasibility test (202(a)(2)). At the time of 
the 1994 MDV wuivcr, EPA posited that 
"Blum indicates that California would 
he required to provide the statutory lead 
time required under sccl ion 
202(a)(:J)(C)." 313 But EPA did not 

wo1 4 2 F.3d nt 464, 11.14 {internal cilalions 
omittedl. 

"" 70 FR 50322 (t\ugusl 26. 2005) (2007 
California Heavy-Duty Diesel Engine Standards): 71 
FR 335 (Jan.4.2006) (2007 Engine Manufacturers 
Diagnostic s tandards ); 77 FR 9239 (Febrnary 16. 
2012) [HD Truck Idling Requireme nts); 79 FR 46256 
(Aug. 7, 2014) (the fi rst !ID GltG emissions standard 
waiver, relating to certain ne\\' 2011 and s ubsequent 
modol year tractor-traile rs): 81 FR 95982 (Docernbor 
29. 2016) (the second HJ) CHG omissio ns standard 
waive r. relating to Ci\RD's "Phase I" regulation for 
2014 aud subsequent moctel year tracto r-trailers); 82 
FR 4867 (January 17. 2017) (On-Highway Heavy
Duty Ve hicle tn-Uso Compliance Program). 

rn 77 Fl{ 9239, 9249 (Feb. 16, 2012). 
"'73 FR 52042 (September II, 2001)); 77 FR 73459 

[December to. 2012); 79 FR 46256 (August 7. 2014): 
81 FR 95982 (December 29. 2016). El'J\ also notes 
l11at sovoral waivers havo been granlcd for 
C'.alifornia's on-highway motorcycles (See for 
example. 42 FR 1503 (January 7. 1 !177): 41 FR 44209 
(Octobe r 7. 197G): 43 FR 998 (January 5. 1Q78): 46 
FR 36237 (July 14.1981)). 
'" 59 FR 48625 (September 22. 1994) and 

associated Dec ision Docume nt nt EPA-HQ-OAR-
2022-0330. (1\-IDV Waiver Decision Document] al 
page 26 ("Under section 209. the Administrator has 
an oversight rolo lo review California lead time 
d ecis ions associated with their rules. While CJ\RD 
may w ell choose lo provide a different amount of 

Conlinued 
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uddress the s tability requirements also 
contained within sect ion 202(a)(3)(C) 
that requires s tandards for heavy-duty 
vehicles and engines to apply for no less 
than three model years without 
revis ions. W here section 202(a)(3)(C) 
applies, standards must allow at least 
three model years of stability, meaning 
that no revisions or amendments arc 
allowed until urter three model years. 
The 1994 MDV Waiver was a lso silent 
on Culifornia's longstanding practice of 
amending standards for which a waiver 
has been gr,mted.3 14 EPA's waiver 
practice hus long ullowed for such 
revis ions under the rubric of within-the
scope amendments, which calls for 
review of California standa rds thut huve 
been amended under both the 
protectiveness finding and the 
technology feasibility requirements of 
the third waiver prong.3 15 In other 
words, there is no prescribed lead time 
for within-the-scope amendments 
because EPA reviews the m under the 
traditional consistencv test. The 1994 
MDV waiver did not ,;restle with the 
implications of applying section 
202(u)(3)(C) to woiver decisions for 
either of these important factors-the 
constraints on California's ability to 
drive innovations in vehicle emission 
contro l technologies. as Congress 
intended, with a four-year lead time and 
a three-year stability requirement, and 
the problematic con straint such an 
intl}rprctation would impose on 
California's ability to amend stnndards 
for which a waiver has been grnnted to 
address any newly emergent issues. As 
such, the conclusions in the decision 
arc based on insufficient analysis. 

lcarl limo for light-duly vehicles than EPA has 
determined is necessary. Blum instructs that the 
specific lead lime rC(Jtiircments of section 202 apply 
to L>oth ngcucics with equal force. Again. the Blum 
court interpreted literally tltc specific congressional 
requirement of lead limo and staled. "ltlhc necessity 
for lead time cannot be obviated by a waiver."·· Id. 
at 32: (As Cougress intended, EPA has liberally 
construod tho section 209 w:live r provisio11 to give 
California broad discrclio11 with its program. 
Nouelheless. EPA"s discretion is not unlimited. In 
light of lho plain language and Congressional intent 
of sections 202 nntl 209. anti applying tho rationale 
of Blum. I find that tho oppos ing parties have 
provided pcrsunsivc arguments that c.alifornia is 
subject to tho four-year load time requirement under 
section 202(a) (3) (bl of the Act and is required to 
provide four years of load time for tho proposer! 
l'vlDV standards.). 

' " See. e.g .. 7G FR 61095 (October 3. 2011) 
(granting California a wilhin•thc-scopo waiver for 
its 2008 amendments to its ZEV Standnrd): 71 FR 
78H.l0 (December 20. 200G) (granting Cali fornia 11 

within-tho-scope waiver for its 1993-2003 
amcnclments to its ZEV Regulations). 

' ,s Sec. e.g .. the Notice of Scope of Preemption for 
Califor11ia·s amendments to warranty regulnlions 
pertaining to 1083 and later rnodel year passenger 
cars. light-duty vehicles. medium• and heavy-rluty 
vehicles and motorcycles: 51 FR 12391 (Apr.10, 
1986). 

In the 1994 MDV waiver, EPA also 
reviewed the standards under the 
truditionul technology feasibility test 
finding that "no significant 
development nor associated lead time is 
required." 3m Notably, California had 
provided four-year lead time for the 
standards at issue. Thus, EPA was not 
confronted by the situation as in the 
instant waiver where California had 
made a feasibility showing of presently 
uvailuble technology. 

EPA in 1994 also did not discuss an 
earlier 1981 decision denying tho 
petition for reconsiderat ion that sought 
reconsideration of a waiver decision on 
grounds that Blum also required the 
Administrator to take certain lead time 
provisions into account when 
cons idering California waiver requests 
at issue.317 In 1981, shortly after Blum, 
EPA explained in relevant purl that: 

The specific Congressional finding that 
under prescribed circumstances additional 
lead time is necessary is unique lo the small 
volume manufacturer provision, and is not 
present in the other sections or the Act. 
Moreover, the fact that Congress determined 
that qualiried manufacturers such as AMC 
nre entitled to additional lead time was the 
critical factor leading to the Court·s decision. 
AMCv. Blum did not involve or discuss 
other Federal waiver provisions, which, 
unlike section 202(bl(1l(B], do not reflect 
such a Congressional finding.:"~ 

EPA further explained that 

The small-volume manufocturer waiver 
provision was interpreted by the court as a 
.. proviso .. to section 202(a) of the Act, such 
that the determination of technological 
feasibility of the 1.0 gpm NOx, standard in 
question within available lead time is taken 
out of the hands or the Administrator and is 
made by the unique Congressional finding of 
202{b)(1)(/J] (Emphasis added). 31 " 

Most significant was EPA's 
explanation of the protectiveness 
finding California makes under section 
209(b)(1) on EPA's consistency 
determination. EPA explained: 

California standards need not be identical 
to their Federal counterparts, even those 
established in waiver decisions. An argument 
along those lines would be inconsistent with 
section 209(b] of the Act. Because California 
has special air pollulion problems, section 
209(b) permits the Administrator to waive 
Federal preemption to permit the Stale of 
California lo implement its own air pollution 

>10 1994 MDV Waiver Document at 48-49 ("In 
view of these facts. I agree with CARB"s assessment 
tltat arlequale technology exists and may be readily 
adapter! to enahle MDVs to meet all of CARB"s 
standards. Tims. no significant development nor 
nssociaterl lead lime is required."). 

' ' ' Petition for Reconsideration of Waiver of 
federal Preemption for California To Enforce Its 
NOx Emission Standards and Test Procedures: 
Notice ofDonial. 46 FR 22032 (April 15. 1981). 

" 8 4& FR 22034. 
Jl fl /d. 

control progrnms that are. in the aggregate, at 
least as protective as nationally applicable 
standards. The import of section 209(b) i.~ not 
that Californio 011d Federal standards be 
identical. but that the Admi11istrator not 
grant a ll'aiver of Federal preemption where 
compliance with the Califomio sto11c/rirds is 
not technologically f easiblo within ovai/oble 
looc/ time. consistent with section 202(a}.320 

Lustly, EPA has examined the text of 
section 177 of the CAA, added by 
Congress in the 1977 Amendments. At 
tho time that Congress was affording 
California addit ion,11 programmatic 
flexibility a nd policy deference with the 
addition of the " in the aggregate" 
language to section 209(b)(1), Congress 
added section 177 to allow other States 
(those with pla n provis ions approved 
under Part DJ to adopt California's new 
motor vehicle emission standards if 
certain c rite ria arc met. Such critcriu 
include that the State standards adopted 
be identical to the California standards 
for which a waiver has been granted for 
such model year, and that "California 
and such State adopt such standards at 
least two years before commencement of 
such model year (as determined by 
regulations of the Administrator)." J21 

EPA notes that Congress understood a nd 
acted to specify a numbe r of years of 
lead time applicable to other States 
before those States could enforce 
standards under section 177. In the 
same 1977 Amendments, Congress did 
not specify that the lead time and 
stability requirements in the new 
section 202(a)(3)(C) were applicable to 
either California or to states adopting 
California's standards under section 
177. EPA believes there is no basis to 
find or in for that the section 202(a)(3)(C) 
requirements apply to California. And, 
as importantly. Congress established a 
structure under which California would 
receive a waiver for standards that EPA 
deemed would be feasible (or that 
opponents had not demonstrated to be 
infeasible), with the lead t ime provided 
within the California market, 
specifically.J22 Other States (section 177 
States) could e nforce California 's 
standards but would have to a llow two 
years of lead time. It is assumed that 
these udditional two years would a llow 
manufacturers time to comply with the 
expanded market for which the 
California standards apply, which 
would still not he a fully national 
market subject to EPA standurds.323 

» o 46 FR 22034-35. 
321 42 U.S.C. 7507(1). 7507(2); Motor Vehicle 

Mfrs. ,\ss'n v. Ncn· \'ark Staie /Jcp't of Envtl. 
Consen,ation. 17 F.3d 527. 

J ZZ 78 fl{ Ut 2143, It. ]65. 
323 Motor \lcl,iclc Mfrs. t\ss'n v. New York State 

Dep't of Envtl. Consctvation, 17 F.3d 527; American 
Automobile Mfrs. Ass'n. 31 F.3d 18, 26- 27 (1st Cir. 
19~4). 
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There is no language in section 177 that 
would require the section 177 states to 
provide more lead t ime (an additional 
two years) in order to be consistent w ith 
the four years of lead time that 
commcntcrs claim apply to Californiu. 
EPA ugrees w ith the CARB comment 
that it makes little sense to assume 
Congress would have provided four 
years of lead time for vehicle and engine 
manufacturers to prepare to comply in 
the California market but only two years 
to prepare for compliance in a 
potentially much larger market 
captured, collectively, in the section 177 
States. 

Further, EPA traditionally applies a 
" record-bused" review to determine the 
actual technological feasibili ty of 
California's stundards, and to the degree 
requisite technology is not currently 
available then EPA examines the factuul 
record to determine whether sufficient 
lead time is provided for the California 
market, giving consideration to cost. In 
addition, EPA's technological feasibility 
assessment is conducted within the 
confines of the manufacturers' abili ty to 
meet the California standards w ithin 
California and the Culifornia markct.324 

It is illogical to cou ple EPA's limited 
role in reviewing the feasibility of 
CARB's standards, confined to the 
manufacturers' ability to meet the 
emission standards for new vehicles 
introduced into commerce in Californiu, 
w ith the four-year lead time directive 
that Congress provided to EPA in sett ing 
nat ional new heavy-duty vehicle 
emission standards which arc required 
to secure the greatest degree of emission 
reduction achievable. 

6. Section 209(b)(l)(C) and 
209(e)(2)(A)(iii) Conclusion 

As previously explained, EPA 
believes that the historical approach to 
section 209(b)(1)(C) (and the section 
209(c)(2)(A)(iii)) prong reflects the best 
reading of the statute. The his torical 
approach is to evaluate California's 
program including the changes to that 
program reflected in a waiver request for 
feas ibility, and in doing so to determine 
whether the opponents of the waiver 
have met their burden of proof (as a 
factual matter) to demonstrate that 
California 's standards arc not 
technologically feasible, giving 
consideration to lead time and cost. 
Applying this approach with the 
reasoning noted above. with due 
deference to California, I cannot deny 
the respective waiver requests. CARB 
has demonstrated that technologies exist 
today to meet the most imminent 
s tandards and has identified 

,2, Id. al 2143. 

refinements to emission control 
technologies and other emission 
controls reasonably projected to he 
available to meet the emission standards 
when needed in later model years. EPA 
finds that there is no evidence in the 
record to demonstrate that CARB's 
assessments, including those made in 
the state rulemakings, arc unreasonable. 
In addition to CARB's demonstration 
and EPA findings, the Agency also notes 
that CARB's regulations include a 
number of provisions that may provide, 
if manufacturers choose to use them, 
additional compliance pathways. 
Therefore, I determine that I cannot 
deny either of the two waiver requests 
under section 209(b)(1 )(CJ. 

In addit ion, after a review of the text 
in sections 209,202, and section 177, I 
find that the lead time and stability 
language Congress added in 1977 in 
section 202(a)(3)(C) was only di rected at 
EPA and docs not apply to California by 
way ofEPA's review of section 
209(h)(1)(C) and section 209(c)(2)(B)(iii). 
Further, EPA has reviewed the 
legislative history, EPA's prior waiver 
decis ions, and applicable case law and 
concludes that each of these 
considerations further supports EPA's 
textual analysis and conclusion that 
section 202(a)(3)(C) docs not apply to 
California and thus EPA cannot deny 
CARB's waiver requests on this basis. 

E. Other Issues 

1. Energy Policy and Conservation Act 
(EPCA) 

One commenter argued that ZEV 
mandates arc preempted by the Energy 
Policy and Conservation Act (EPCA) 
because they arc "related to" fuel 
economy standards.325 The commenter 
asserted that it would therefore be 
"arbitrary and capricious" for EPA to 
grant waivers for the ACT Regulat ion 
and the ZEAS Regulation (that each 
contain a ZEV mandate) because 
"California's ZEV mandate is void ob 
initio" and "[a]s such, California does 
not have a valid waiver request." 320 

EPA has long construed section 209(b) 
as limiting the Agency's authority to 
deny California's requests for waivers to 

'" AFPM al 15- 16. EPA noles Iha! tl1is 
commcnlcr cilcd to 4!J U.S.C. J2!10J(h)(1) and the 
aclion taken in 201!J ("The Safer Affordable Fuel
Efficient Vehicles (SAFE) Ruic Part One; One 
National Program"). SAFE 1 a t 51320-21. NHTSA 
subsequently repealed a ll regulatory text and 
appendices promulgalcd in !he SAFE Part One and 
mado clear thal no prior rcgulalions or positions of 
the Agency renect ongoing NHTSA views on the 
scope of procmplion of states or local jurisdictions 
under EPCA. Ou FR 74236 (Dec. 2!J. 2021). EPA also 
notes tha t tJ,e "related to" language that was !he 
subject of SAFE Part One and the subsequent repeal 
is in 49 U.S.C. 32!)1 !J. 

""AFPIII at 15-16. 

the three listed criteria. This narrow 
review approach is supported by 
decades of waiver practice and judicial 
precedent. In MEMA I, the D.C. Circuit 
held that the Agency's inquiry under 
section 209(b) is "modest in scope." n 7 

The D.C. Circuit further noted that 
"there is no such thing as a 'general 
duty' on an administrative agency to 
make decisions based on factors other 
than those Congress expressly or 
impliedly intended the agency to 
consider." 328 In MEMA II. the D.C. 
Circuit again rejected an argument that 
EPA must consider a factor outside the 
209(b) statutory criteria concluding that 
doing so would restrict California's 
ability to "exercise broad 
discretion." 3211 EPA's duty, in the 
waiver context, is thus to grant 
California 's waiver request unless one of 
the three listed cri teria is met. 
"[S]cction 209(h) sets forth the only 
waiver standards with which California 
must comply ... If EPA concludes thut 
California's standards pass this test, it is 
obligated to upprovc California's waiver 
application." 330 EPA has therefore 
consistently declined to consider factors 
outside the three stututory criteria listed 
in section 209(b), includ ing preemption 
under EPCA, explaining instead that 
preemption under EPCA is not one of 
these criteria.331 

'" A'1EMA I. 627 F.2d a l 1119. 
" " Id.al 1116 (acknowledging thal "the 

Admini strator mus! be sensilirn to (CAAi seclion 
207 concerns in approaching a waiver decision." 
b111 couclucling thal "he has no duty beyond that 
to consider claims of :111ti-compclitivcncss in a 
waiver procccdi11g"). 

" " MHMA II. 142 F.3d a l 464 (rejecting a claim 
!hat California's standards must comply with CAA 
section 202(m) bccauso "it would appear virtually 
impossible for California to exercise broacl 
discretion if ii hod lo comply with every subsection 
of section 20 2 tJ,at cross-referenced subseclion 
(a)."). 

"" Id. al 462-63. 
"'87 FR H JJ2. 14372 (March 14. 2022) 

(rescinding tho SAFE 1 waiver withdrawal partially 
premised o n EPCA prcemplion because. in part. 
"(clonsideration of preemplion under EPCA is 
beyond tho s talutorily prescribed criteria for EPA in 
section 209(b)(1)."). The sole instance !hat EPA 
considered preemption under EPCA in a waiver 
proccecling was in SAFE Part One, a joinl
rnlomaking with NHTSA. where F.PA 
s imullaneously explained that the Agency "d[idl 
not intend in future waiver proceedings conccrniug 
submissions of Cali fornia programs in other subject 
areas 10 consider factors outs ide the slntulory 
c riteria in section 209(1,)( 1)(/\)- (C]." SAFE 1 at 
51338. EPA subsequently rescinded !hat decision. 
finding Ilia! "the joinl-action context of SAFE 1 
(wins an insufficieul juslificalion for deviating from 
its statutory aulhorily and tho Agency's historical 
pract ice" of "limiling its waiver ro,•iew to the 
criteria in section 20\J(bl(l)." 07 FR at 14371- 73. 
EPA herehy incorporales by reference !he reasoning 
in this decision. See also. 43 f'I{ 32182. 32184 (July 
25, 1976] (rojecling objections to !he procedures at 
stato level. oLjeclions tlial section 207(c)(3)(,\) 
eslablishes field protection. and conslitulional 

Continued 
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In evaluating CARB's two waiver 
requests, including the ACT and ZEAS 
Regulations, EPA has not considered 
preemption under EPCA. As in previous 
waiver evaluations, the decision on 
whether to grant or deny these waiver 
requests is based solely on the criteria 
in section 209(b). Evaluation of whether 
these regulations arc preempted under 
EPCA is not among the criteria lis ted 
under section 209(b). EPA may only 
deny waiver reques ts based on the 
criteria in section 209(b), and 
preemption under EPCA is not one of 
those criteria. In considering 
California's request for a waiver, I 
therefore have not considered whether 
California's standards are preempted 
under EPCA. As in previous waiver 
decis ions, the decision on whether to 
grant the waiver is based solely on 
criteria in section 209(b) of the Clean 
Air Act and this decision docs not 
attempt to interpret or apply EPCA.3 :12 

2. Equal Sovereignty ond Other 
Constitutional Issues 

One commenter objected to both the 
ACT and ZEAS Regulations because 
"lbly authorizing California, and only 
California, to set its own motor vehicle 
emission standards, Section 209(b) 
violates the constitutional equal 
sovereignty doctrine." 333 The 
commenter claimed that Section 209(b) 
is "unconstitutional in all its 
applications" or, in the alternat ive, "to 
the extent it is construed to allow 
California to set emission s tandards 
aimed at addressing global climate 
change, as opposed to California's local 
conventional pollution problems." J34 

Another commenter objected to the ACT 
Regulation as it "calls for measures that 
may violate other constitutional 
provisions ,md principles.'' 33533° EPA 

objections a ll as beyond the "narrow" scope of the 
Administralor's review): 74 FR 32744, 32783 (July 
8, 2009) (neclining to con sider EPCA preemption, 
s lating thal " section 209(b) of the Clean J\ir J\ct 
limits our authority lo deny California's r0<1ucsts for 
w a ivers to the thrco criteria therein."); 78 FR 2112 , 
2145 (Jan. 9, 2013). 79 FR 46256. 4!i2G4 (Aug. 7. 
2014) (reiterating that EPA can only de ny a waiver 
requ esl based on tho 20!l(b) s tatutory criteria, 
dismissiug comn1ents on preemption under EPCA. 
a s well as the Constitnlion and tho implicatio ns o f 
tho Federal Aviation Administration Authorization 
Act of 1994). 

,n EPA notes that both courts that have 
con sid eren w hethe r EPCA prccmpls greenhonse-gas 
emiss ion stnndards have concluded llrnl it docs not. 
Sec. e.g .. Cent. Vnlley Chrysler-Jeep. Inc. v. 
Goldstenc, 529 F. Supp. 2<11151, 1153-54 (E.D. u1I. 
2007). as correcte d Mar. 26, 2008: Green Mountain 
Cluysler P/yrnouth Dodge Jeep v. Crombie. 508 F. 
Supp. 2d 295. 300--01 (D. Vt. 2007). 

n, 1\FPlvl at 2. 
314 Id. 
:u!li Valero at 8-10. This comnrnnter claimed that 

EPJ\'s granl uf II waiver represents a major question 
that was nol contemplated by Congmss. That claim 

has previously considered equal 
sovereignty objections to waiver 

is addressed above in Section lll.C. This commenter 
also provided a lis t of other possible constitutional 
cons traints that it believes the ACT Regulation may 
viulato (e.g .. Dormant Commorco Clause. dormant 
foreign affairs preemption doclrino under tho 
Supremacy Clause, tho Takings Clause of tho Fi flit 
Amendment, and tho Equal Sovereignty doctrine). 
EPA notes 1hat it is 111,clear whether this commenter 
J'C<Jucstod EPA to not grant lho t\CT Regulation 
waiver re<111est based on these latter possible 
constraints. Neverthe less, EPA notes (as discussen 
in this section) that EPA's task iu reviewing 
California's waive r requests is limited to tho criteria 
in section 209(b) mid therefore provides no 
nsscssmcnl of these claims. 

330The same commenter (Valero) raises 
miscellaneous claims not related to constitntional 
issues that wo also address hero. Valero claims thal 
granting the ACl' waiver exceeds EPJ\'s statutory 
authority bocauso tho t\CT alkgodly "bans internal 
combustion engines,'' has ''vasl nationwide 
political and economic s ignificance," would bo 
"beyond the scop e of tho type of omission s landards 
the waiver was originally intended to 
accommodate." and accomplishes what fai led 
Congressional bills would havo done. Valero 
Comment 6. 8. EPJ\ disagrees. Tho ACT constitutes 
standarns for the control of emissions from motor 
vehicles, and thus clearly folls wilhin the scope of 
section 209(a) preemption a nd EPA's aulhority to 
waive preemption under section 209(b)(1 ). 
Moreover. while lhe ACT increases the stringency 
or Cnlifornin's progmm. the rcq11ircmcnts it imposes 
arc not different in kinn from earlier California ZEV 
rules for which EPA has waived preemption. Seo 
71 FR 78190 (December 28, 2006) and Decision 
Document al EPt\-HQ-Ot\R-2004-0437-0173, at 
35-lfo) (explaining that certain earl ier California 
ZEV require ments constitute,! emissions s tandards 
and waiving preemption for such standards under 
section 209(bl): 58 FR 4166 (January 13, 1993) 
(granting a waiver for California's first Low 
Emission Vehicle (LEV 1) regulation llrnt include tho 
original California ZEV stm1clards tlrnt wore adopted 
in 1990). \lalero's roforcnco to foi led Congressional 
bills is inappos ito given the clcnr la11g11age of 
section 209. See also Public L.iw 117-169, tit. VI. 
Subtitle A, section 60105(g). 136 Stat. 1818. 2068-
69 (2022) (providing funds for EP,\ to issue grants 
s pecifically lo states to support their adoption of 
Californin·s greenhouso•gas and zero-omission 
vehicle standards tmdcr Section 177). Moreove r. the 
major questions doclrine. to the extent Valero is 
invo king it, docs not apply to California's oxerciso 
of its police powers. nor lo EPA's waiver of 
preemption lo preserve lho State's exercise of such 
powers. Sec supra fn. 135. Valero further claims 
that EPA must consider wine-ranging impacts of 
granting the waiver (e.g., on the nationwide 
dis tribution of goods, renewable fuels, petroleum 
refiners . chemical manufact uring, agricultural 
sector. intcnrntional and military consequences, 
e tc.). Valero Cnmment 6-9. However, lhis is belied 
by the statutory waiver criteria in section 209(b), 
w11icl1 require EPA lo grant a w aiver unless the 
agency makes one of the three s tatutory findings. 
See MEMA I, 627 F.2d at 1118 (Section 209 does 
nut require EPA to consider the social costs of 
pollution conlrol. for "Congress. not tl1e 
Administrator. made tho necis ion to accept those 
costs."). Finally, Va lero suggests that granting the 
waiver is inconsistent wilh Congress's mo.ndatcs 
designed to promote renewablo fuols unde r tho 
federal Renewable Fue l Standard. Valero Comment 
6. However, nolhing in section 209(b) suggests EPA 
must cons ide r consiste ncy with tho Renewable Fuel 
Slnndanl program in deciding to grant a \\'ilivcr. Sec 
also section 211 (o)(l 2) ("Nothing in this subscclion 
... shall affect or be conslruen .. . to expand or 
limil regulatory authority regarding carbon dioxide 
o r any other greenho use gas, for purposes of other 
provisions . . . of this chapte r."). 

requests as outside the scope ofEPA's 
review and incorporates the reasoning 
in that prior decision as it pertains to 
the constitutional claims raised by 
commenters.337 

As EPA has long stated, "the Agency's 
task in reviewing waiver requests is 
properly limited to evaluating 
California's request according to the 
criteria in section 209[b), and ... it is 
appropriate to defer to litigation brought 
by third parties in other courts, such as 
state or federal court, for the resolution 
of constitutionality claims and 
inconsistency, if any, with other 
statutes.'' 330 EPA"s longstanding 
practice, affirmed by judicial precedent, 
has been to refrain from considering 
factors beyond section 209(b)(1) criteria, 
including constitutional claims, in 
evaluat ing California waiver requcs ts.339 

For example, in 1978 EPA declined to 
consider First Amendment and Due 
Process objections to a waiver request, 
s tating that constitutional arguments 
•~rebeyondthcscopeofhhe 
Administrator's I review, and the waiver 
hearing is not a proper forum in which 
to raise them.'' J-1o The D.C. Circuit 
agreed with the Administrator's 
posit ion, that there was no obligation to 
consider these constitutional objections, 
because "it is generally considered that 
the constitutionality of Congressional 
enactments is beyond the jurisdiction of 
administrative agencies.'' 341 

Additionally, in 2009, EPA decl ined to 
consider comments that Californ ia's 
tnmsport refrigeration unit (TRU) Ruic 
violated the Dormant Commerce Clause, 
stating that "EPA's review of 
California's regulations is limited to the 

337 87 FR '14332, 14376-77 (March 14. 20 22). See 
also. 42 FR 2337. 2338 (January 11.1977): 41 FR 
44209, 44212 (Oc tober 7. 1(l7fo). 

:t:'lllfd. 

uv EPA has dcclinod lo consider constitutional 
challenges to Califomia Waivers since at least 1976. 
41 FR 44212 (Oct. 7, 1976) ("An additional 
argumenl against granting the waiver was raised by 
1ho Motorcycle Industry Counc il and Yamaha. who 
contended that the CARD had violated due process 
when ndupting I heir standards. by not allowing the 
mrumfocturc rs a fair and full oppurlunity to prcscnl 
their views at a State h earing. If this argument has 
any validity. the EPA waiver hearing is not the 
proper forum in which to raise it. Section 209(b) 
does not require that EPA ins is t on m1y parlicular 
procedures at the State level. Furthermore. a 
comple te opportunity was provided at the EPA 
waiver hearing for the presentation of views.''). See 
also, e.g .. 43 FR 32102. 32184 (July 25. 1978) 
(rejecting objections to the procedures a t state level. 
objections that section 207{c)(3)(A) establishes field 
protection, and constitutional objections a ll as 
beyond the " narrow" scope of th e Adminis tralor's 
rev iew). 

""43 FR at 32185. 
"'MEMA /, 627 F.2d at 1114-15 (holding that 

EPA did not need lo consider whether California's 
stru1dards "unconstitutionally burclonledl 
[petitioners'! right lo com.municato with vehicle 
purchasers."). 
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criteria that Congress directed EPA to 
review." 3 '12 The D.C. Circuit again 
concluded that this constitutional claim 
was outside the scope ofEPA's review, 
agreeing with EPA that the commenters 
had sought to "improperly ... engraft 
a type of consti tutional Commerce 
Clause analysis onto EPA's Section 
7543(e) waiver decisions that is neither 
present in nor authorized by the 
statute." 343 Such a question, the Court 
noted, is "best directed to Congress." J 44 

EPA notes that Congress s truck a 
deliberate balance in 1967, when it 
chose to authorize two s tandards-the 
Federal standard and California's 
standards- rather than one national 
standard or 51 individual state 
standards.345 EPA believes this balance 
reflected Congress's desire for California 
to serve as a laboratory of innovation 
and Congress's understanding of 
California's extraordinary pollution 
problems on the one hand, and its 
desire to ensure that automakers were 
not subjected lo too many different 
standards on the other. Congress 
reaffirmed this balance in 1977 when it 
amended the Clean Air Act to allow 
other states facing s imilar air quality 
problems the option of adopting 
California's new waived motor vehicle 
standards.3 4 6 Thus Congress has 
consistently and repeatedly made 
determinations regarding California's 
important role in driving advancements 
in motor vehicle emissions control 
(which benefit all Americans when 
subsequently reflected in federal 
standards) and the value of providing 
states with two regulatory pathways to 
address motor vehicle emissions. 

In evaluating CARB's two waiver 
requests, including the ACT and ZEAS 
Regulations, EPA has not considered 
whether section 209(a) and section 
209(h) are unconstitutional under the 
Equal Sovereignty Doctrine. As in 
previous waiver evaluations, the 
decision on whether to grant or deny the 

,., Decision Document, EPA-HQ-Ot\R-2005-
0123-0049 nt fi7. 
'" ATA v. EPA. GOO F.3cl 624. 628 (O.C. Cir. 

2010) (quoting tho U.S. brieO. In (1 foolnole to this 
s tatement. the Court said J\Ti\ could nlletnpl to 
bring a conslilulionnl challenge directly (which 
would argue that the waiver uncons titulionally 
burdens inlc rsl:110 commerce) but "express(ed) no 
view on that possibility." Id. al n.1 . 

3 " Id. al fi28. 
"' Molar voh iclcs nrc " either ' federal cars' 

d es igned lo meet the EPA's slanrlnrds or 'California 
cars' designed to meet C.11ifornia's standards." 
Engine 1\-lfrs. i\ss'n v. El',1, 88 F.3d 1075, 1079-80, 
t088 (D.C. Cir. 1996) ("Rathe r than be ing faced with 
51 different standards. as they had feared. or with 
only o ne. ns I.hey had soughl, manufncturnrs mus t 
cope with two regulatory standards."). 

""Under section 177, "any Stale which has plan 
provisions approved under this pnrt may adopt and 
enforce" identical California s landa rtls am! 
de lineates three speci fic criteria for adoption. 

waiver is based solely on the criteria in 
section 209(b) and this decision docs 
not attempt to interpret or apply the 
Equal Sovereignty Doctrine or any other 
constitutional provision. 

IV. Decision 

After evaluating California's 2018 HD 
Warranty Amendments, ACT 
Regulations, ZEAS Regulations, and the 
ZEP Certification Regulations, CARB's 
submissions, relevant adverse comment, 
and other comments in the record, EPA 
is granting a waiver of preemption and 
authorization, as applicable, for each of 
these regulations. 

A. Judicial Revie1v 

Section 307(h)(1) of the CAA governs 
judicial review of final actions by the 
EPA. This section provides, in part, that 
petitions for review must be filed in the 
United States Court of Appeals for the 
District of Columbia Circuit: (i) when 
the agency act ion consists of "nationally 
applicable regulations promulgated, or 
final actions taken, by the 
Administrator," or (ii) when such action 
is locally or regionally applicable, but 
"such action is based on a 
determination of nationwide scope or 
effect and if in taking such action the 
Administrator finds and publishes that 
such action is based on such a 
determination." For locally or regionally 
applir.able final actions, the CAA 
reserves to the EPA complete discretion 
whether to invoke the exception in (ii). 

This final action is "nationally 
applicable" within the meaning of CAA 
section 307(b)(1 ). In the alternative, to 
the extent a court finds this final action 
to be locally or regionally applicable, 
the Administrator is exercising the 
complete discretion afforded to him 
under the CAA to make and publish a 
finding that this action is based on a 
determination of " nationwide scope or 
effect" within the meaning of CAA 
section 307(b)(1), for several rcasons.347 

This final action will not only affect 
manufacturers of new heavy-duty 
vehicles and engines sold in California, 
but also manufacturers that sell their 
new heavy-duty vehicles and engines in 
those states that have already adopted or 
may choose to adopt California's 
regulations.348 For example, five s tates 
have already adopted California's ACT 

3 • 1 In deciding whether lo invoke the exception 
by making and publishing a finding that this final 
action is b..1scd 011 a de tcnniuel ion of nalionwide 
scopo or effect. tho 1\dministrntor hns also taken 
into account a number of policy considc ral ions. 
including his judgment balancing the benefit of 
obtain ing the D.C. Circuit's authoritative cenlrnlized 
review versus allowing development of tho issue in 
other contexts and the host use of Agency resources. 

,." Sec Ci\/\ sect ion 1 77. 

Regulation.3 40 These jurisdictions 
represent a wide geographic area that 
falls within three judicial circuits. 3 ~0 

Furthermore, the regulations that are 
the subject of today's action arc part of 
California's on-highway for which EPA 
may waive preemption under CAA 
section 209. As required by statute, in 
evaluating the waiver criteria in this 
action, EPA considers not only the HD 
emissions regulations in isolation, but 
in the context of the entire California 
program.3 5 1 Moreover, EPA generally 
applies a consis tent statutory 
interpretation and analytical framework 
in evaluating and deciding various 
waivers under CAA section 209. EPA 
also relics on the extensive body ofD.C. 
Circuit case law developed by that court 
since 1979 as it has reviewed and 
decided judicial challenges to these 
act ions. As such, judicial review of any 
challenge to this action in the D.C. 
Circuit will centralize review of national 
issues in that court and advance other 
Congressional principles underlying 
CAA section 307(b)(1) of avoiding 
piecemeal litigation, furthering judicial 
economy, and eliminating the risk of 
inconsis tent judgments. 

For these reasons, this final action is 
nationally applicable or, alternatively, 
the Administrator is exercis ing the 
complete disr.retion afforded to him by 
the CAA and hereby finds that this final 
action is based on a determination of 
nationwide scope or effect for purposes 
of CAA section 307(b)(1) and is hereby 
publishing that finding in the Federal 
Register. Under ser.tion 307(b)(1) of the 
CAA, petitions for judicial review of 
this act ion must be filed in the United 
States Court of Appeals for the District 
of Columbia Circuit by June 5, 2023. 

V. Stah1tory and Executive Order 
Reviews 

As with past authorization and waiver 
decisions, this act ion is not a rule as 
defined by Executive Order 12866. 
Therefore, it is exempt from review by 
the Office of Management and Budget as 
required for rules and regulations by 
Executive Order 12866. In addit ion, this 
action is not a rule as defined in the 
Regulatory Flexibility Act, 5 U.S.C. 

34' 1Massacbusclls . New Jersey. New York. 
Oregon. and Washington have adopted the t\CT 
Rogulation. 

3 5 11 In th e report on tho 1977 i\mcntlmcnts that 
revised Ci\/\ section 307(b)(1 ). Congress noted that 
tho Aclminislralor's determination that the 
"nationwide scopo or effect" exception applies 
would be approprialo for any action that has a 
scope or effect beyond a s ingle judicia l circuit. Sec 
H.R. Rep. No. 95-294 at 32. 

a5 1 See CAA sections 209(bl(l)(Il) and 
209(el(2)(A) (requiring that the proleclivencss 
finding be mado for Californin's s lamlnrds "in the 
aggregate"). 
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601(2). Therefore, EPA has not prepared 
a supporting regulatory flexibility 
analysis addressing the impact of this 
action on small business entities. 
Further, the Congressional Review Act, 

5 U.S.C. 801, el seq., as added by the 
Small Business Regulatory Enforcement 
Fairness Act of 1996, does not apply 
because this action is not a rule for 
purposes of 5 U.S.C. 804(3). 

Dalcd: March 30, 2023. 
Michael S. Regan, 
Administmtor. 
[FR Doc. 2023- 07184 Filed 4- 5- 23; 8:45 nm) 

BILLING COOE 6560-SO-P 
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