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v 

 

 GLOSSARY 

 
Add.:   Addendum to Opening Brief of State Petitioners,  

Document #1971738 
 
EPA:     Environmental Protection Agency 
 
EPA Br.:     Brief of Respondents, Document #1981480 
 
Intervenor-States Br.:   Brief of State and Local Government  
                                          Respondent-Intervenors, Document #1985732 
 
Intervenor-States Add.:    Addendum to Brief of State and Local Government  
                                           Respondent-Intervenors, Document #1985732 
 
Legislators Br.:    Amicus Brief of Senator Tom Carper and Representative  

Frank Pallone, Jr., Document #1982213 
 
NHTSA:     National Highway Traffic Safety Administration 
 
Roundtable Br.:    Amicus Brief of California Business Roundtable,  

Document #1971355 
 
States Br.:     Opening Brief of State Petitioners, Document #1971738 
 
Supp.Dec.: Supplemental Declaration of Benjamin Zycher, attached 

as Exhibit A to the State Petitioners’ Motion for Leave to 
Supplement the Record, Document#1989429 (March 10, 
2023) 
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INTRODUCTION AND SUMMARY OF ARGUMENT 

Under Clean Air Act §209(b), the EPA may issue waivers empowering Cali-

fornia to regulate new-vehicle emissions in ways no other State can.  One such waiver 

permits California to combat climate change by adopting and enforcing stringent car-

bon-emission standards.  That waiver and §209(b) are unconstitutional:  both deny 

every State except California the right to equal sovereignty.  The waiver also violates 

the Energy Policy and Conservation Act of 1975, which preempts state-law regula-

tions “related to” fuel economy.  49 U.S.C. §32919(a).  Because carbon-emission 

standards are fuel-economy standards, California’s carbon-emission standards are 

“related to” fuel economy.  The waiver is thus unlawful, as it empowers California 

to enforce preempted regulations.  

The waiver impairs the States’ constitutional and economic interests—it de-

nies them equal sovereignty and forces them to spend more to purchase the many 

vehicles they need.  Those injuries are fairly traceable to the waiver and redressable 

with a favorable ruling.  Therefore, this Court has Article III jurisdiction.  It must 

exercise that jurisdiction and set aside the EPA’s unlawful waiver. 

ARGUMENT 

I.  The States have Article III standing. 

The States have standing to vindicate constitutional and economic injuries. 
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A. Constitutional injury. 

The States contend the waiver and §209(b) violate their equal-sovereignty 

right.  This Court must assume they are correct when assessing their standing.  Par-

ker v. D.C., 478 F.3d 370, 377 (D.C. Cir. 2007).  That proves dispositive.  The “loss 

of a constitutionally protected … interest” constitutes an “actual injury in fact.”  In 

re U.S. OPM Data Sec. Breach Litig., 928 F.3d 42, 55 (D.C. Cir. 2019) (per curiam).  

And those who are denied constitutionally guaranteed equality “because of their 

membership in a disfavored group” necessarily sustain an injury—an injury redress-

able through the “withdrawal of benefits from the favored class.”  Heckler v. Mat-

thews, 465 U.S. 728, 740 (1984); accord Cutler v. HHS, 797 F.3d 1173, 1181 (D.C. Cir. 

2015); contra EPA Br.29; Intervenor-States Br.10.   

The denial of equal sovereignty has another, more-concrete effect that a fa-

vorable ruling would redress:  the waiver, by giving California alone sovereign au-

thority to regulate new-car emissions, enhances California’s ability to extract con-

cessions from manufacturers.  States Br.29.  Denying the petitioner States this bar-

gaining chip injures them.  See Clinton v. City of New York, 524 U.S. 417, 433 n.22 

(1998).   
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B. Economic injury. 

1.  California’s Zero Emission Vehicle program requires that manufacturers’ 

fleets include a minimum percentage of zero-emission vehicles.  Market demand 

does not justify producing that percentage—if it did, the mandate would be unnec-

essary.  Add.41–47.  Therefore, to ensure compliance, manufacturers boost demand 

by lowering prices.  They offset their losses through “cross subsidization”—that is, 

by raising the cost of conventional vehicles.  Add.42; Comments of the American Fuel 

& Petrochemical Manufacturers at 17–18 n.65, Docket No. EPA-HQ-OAR-2018-0283 

(Joint App’x 661–62).  The price increase inflicts a pocketbook injury on buyers, in-

cluding the States.  The increased use of zero-emission vehicles will further injure 

States by depriving them of billions of dollars in lost gas-tax revenue.  While States 

can try offsetting the lost revenue by imposing “zero-emission vehicle fees” on in-

state electric vehicles, EPA Br.27, they cannot do the same for out-of-state electric 

vehicles that use their roads. 

A favorable ruling will redress these injuries, which stem from the waiver. 

2.  The EPA wrongly dismisses these costs as “nonspecific, conclusory, and 

conjectural.”  EPA Br.24.  The States’ “arguments [are] firmly rooted in the basic 

laws of economics,” New Jersey v. EPA, 989 F.3d 1038, 1048 (D.C. Cir. 2021) (quo-

tation marks omitted), and supported by an expert economist’s analysis.  The expert, 
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after accounting for the “predictable ways” in which consumers and producers will 

respond to California’s program, Dep’t of Com. v. New York, 139 S. Ct. 2551, 2566 

(2019), concluded that manufacturers will charge more for conventional vehicles.  

Add.47.  The EPA itself predicted that manufacturers would offset program-im-

posed costs by “increasing [the] prices of” conventional vehicles “throughout the 

country.”  83 Fed. Reg. 42986, 42999 (Aug. 24, 2018).  That is what manufacturers 

are doing.  See American Fuel & Petrochemical Manufacturers Comments at 17–18 n.65 

(Joint App’x 661–62).   

The EPA neither offers contrary evidence nor questions the expert’s credibil-

ity.  Instead, it speculates the States’ injuries might be averted, perhaps by increased 

demand for zero-emission vehicles or by manufacturers’ raising prices only on vehi-

cles the States do not buy.  EPA Br.25–26.  But just as standing cannot rest on un-

supported conjecture, Williams v. Lew, 819 F.3d 466, 473 (D.C. Cir. 2016), standing 

cannot be defeated with unsupported conjecture, see N.Y. Republican State Comm. v. 

SEC, 927 F.3d 499, 504–05 (D.C. Cir. 2019).  

The Intervenor States and Local Governments make a few more unavailing 

arguments.  The first rests on the declaration of an individual who is “responsible 

for” the regulations to which the waiver relates and appears to have a financial inter-

est in the widespread use of electric vehicles.  Intervenor-States Add.84–85.  Citing 
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this declaration, the intervenors say “auto dealers in California (and elsewhere) are 

selling record numbers of zero-emission vehicles at profitable prices.”  Intervenor-

States Br.11.  This allegedly shows that manufacturers need not lower prices of zero-

emission vehicles—and thus need not raise prices for conventional vehicles—to 

comply with California’s rules.   

But sales by dealers do not necessarily translate to profit for manufacturers, as 

the declaration recognizes.  Intervenor-States Add.90–91.  Moreover, the declara-

tion’s conclusion rests, at least in large part, on sales numbers from 2022.  The 

waiver permitted California to enforce its rules for much of that year.  And manufac-

turers had good reason to begin complying even earlier:  it was clear the EPA would 

reissue the waiver when it began reconsidering the 2019 withdrawal.  Thus, these 

large sales numbers comport with the States’ prediction that manufacturers would 

lower prices on zero-emission vehicles to boost demand and assure compliance with 

California’s rules.  Ample evidence in the public domain indicates this is happening.  

See e.g., Wayland, Ford cuts prices on electric Mustang Mach-E, following Tesla’s lead, 

CNBC (Jan. 30, 2023), https://perma.cc/MW2U-E5ZH; LaReau, Chevy Bolt gets a 

price cut for 2023 and adds a sporty new package, Detroit Free Press (June 1, 2022), 

https://perma.cc/AH23-X6MW.   
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The intervenors posit that manufacturers might not offset their losses through 

cross-subsidization—they may instead “accept a short-run reduction in profits in 

order to invest in the innovation necessary to produce compliant vehicles consumers 

want to buy.”  Intervenor-States Br.12.  Nothing suggests manufacturers have done 

this.  The cited source speculates manufacturers could, while conceding they might 

simultaneously cross-subsidize.  Intervenor-States Add.117–18.  Regardless, the al-

ternative theory presumes that manufacturers would accept “short-run” losses “to 

be a first-mover in developing compelling” zero-emission vehicles.  Id.  But with 

electric vehicles, any loss threatens to be long-term, since supply-chain con-

straints—including cobalt shortages for which there is no easy solution—prevent in-

vestments from realizing predictable returns.  Roundtable Br.8–12; Supp.Dec. ¶¶6, 

9–11.  So the hypothesis that manufacturers will not cross-subsidize is perhaps theo-

retically possible, but fanciful.  Supp.Dec. ¶¶4–12; cf. N.Y. Republican, 927 F.3d at 

504–05.  The manufacturers will cross-subsidize, increasing the cost of conventional 

vehicles of the sort the States buy.  The States will thus experience some increased 

costs.  Even a “dollar of economic harm is … an injury-in-fact for standing 

purposes.”  Carpenters Indus. Council v. Zinke, 854 F.3d 1, 5 (D.C. Cir. 2017). 

Finally, the intervenors chastise the States’ expert for saying vehicle prices 

are always uniform nationwide.  See Intervenor-States Br.12–13.  The expert never 
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said that.  He explained that a “given vehicle in one state must sell for the same price 

as an identical vehicle in another state, with adjustments for the cost of transporting 

vehicles from one state to another, differences in taxes and registration fees, and 

other second-order considerations.”  Add.43–44 (emphasis added); see also 

Supp.Dec. ¶¶13–16.  And indeed, the intervenors’ own evidence shows that cars 

thousands of miles apart sell at similar prices—prices sufficiently close that the dif-

ferences can be attributed to just such second-order factors. Intervenor-States 

Add.92–93; see also Supp.Dec. ¶13. This shows there is a national market for cars, 

meaning price effects cannot be confined to California. 

The EPA makes two final arguments.  First, it faults the States for providing 

no evidence of past harm.  But the States did not need to prove “an actual past in-

jury” to prove an imminent future injury, and the latter suffices for standing.  Am. 

Chemistry Council v. Dep’t of Transp., 468 F.3d 810, 820 (D.C. Cir. 2006).  Second, 

the EPA suggests that, on net, the waiver may benefit the States if it causes electric-

vehicle and battery manufacturers to create more plants and jobs than they otherwise 

would.  EPA Br.27–28; see also Intervenor-States Br.11 n.2.  This, in addition to being 

speculative, is irrelevant.  The injury-in-fact analysis does not account for offsetting 

benefits.  Peters v. Aetna Inc., 2 F.4th 199, 218 & n.10 (4th Cir. 2021) (collecting 

cases).   
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II. The States satisfy the zone-of-interests test. 

1.  The zone-of-interests test operates “as a limitation on the cause of action 

for judicial review conferred by the Administrative Procedure Act.”  Lexmark Int’l, 

Inc. v. Static Control Components, Inc., 572 U.S. 118, 129 (2014).  But “the test is not 

especially demanding.”  Id. at 130 (quotation marks omitted).  A plaintiff must show 

only that its “grievance … arguably falls within the zone of interests protected or 

regulated by the statutory provision or constitutional guarantee invoked in the suit.”  

Mendoza v. Perez, 754 F.3d 1002, 1016 (D.C. Cir. 2014) (alteration accepted, quota-

tion marks omitted).  The relevant question “is whether the challenger’s interests 

are such that they in practice can be expected to police the interests that the statute 

protects.”  CSL Plasma Inc. v. U.S. CBP, 33 F.4th 584, 589 (D.C. Cir. 2022) (quota-

tion marks omitted).   

The States satisfy this “lenient” test.  Id. at 593.  First, they fall within the 

zone of interests protected by equal-sovereignty guarantee—the constitutional guar-

antee on which their suit primarily rests.  Second, they fall within the zone of inter-

ests protected by the two statutory provisions they invoke—Section 209 of the Clean 

Air Act, 42 U.S.C. §7543, along with the Energy Policy and Conservation Act’s 

preemption clause, 49 U.S.C. §32919(a).  Both laws balance the goal of environmen-

tal protection with the need for “productive economic activity.”  Energy Future Coal. 
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v. EPA, 793 F.3d 141, 145 (D.C. Cir. 2015); see also 49 U.S.C. §32902(f).  The States, 

as large-scale purchasers of vehicles, are injured when overly stringent emission 

standards drive up car prices.  They can, therefore, “be expected to police the inter-

ests” the statutes protect.  CSL, 33 F.4th at 589 (quotation marks omitted).   

2.  The EPA never contends, and thus forfeits any contention, that the States 

cannot satisfy the zone-of-interests test with respect to their constitutional argument 

or their argument pertaining to the Energy Policy and Conservation Act.  

The EPA does argue, incorrectly, that the States fall outside the Clean Air 

Act’s zone of interests because they “are not regulated by the challenged 

standards.”  EPA Br.19.  But the zone-of-interests test “does not require that the 

statute directly regulate the plaintiff.”  CSL, 33 F.4th at 589.  Regardless, the Clean 

Air Act (especially §209) directly regulates the States by limiting their sovereign au-

thority to regulate new-car emissions.    

The EPA also stresses that the States “do not seek to promote Congress’s 

objective of ameliorating air quality.”  EPA Br.19, 31.  But again, the Act aims to 

strike a balance between environmental and economic goals.  The States can “be 

expected to police [that] interest[],” CSL, 33 F.4th at 589 (quotation marks omit-

ted), as they are injured when the balance swings too far in one direction.   
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III. Section 209(b) violates the equal-sovereignty doctrine, facially and as 
applied. 

At the founding, the law of nations “entitled” all sovereigns to “‘perfect 

equality.’”  Bellia Jr. & Clark, The International Law Origins of American Federalism, 

120 Colum. L. Rev. 835, 937 (2020) (quoting Schooner Exchange v. McFaddon, 7 

Cranch 116, 137 (1812)).  Except where the Constitution limits that right of equal 

sovereignty, the States retain it.  U.S. Const., amend. 10. 

Critically, some provisions in the Constitution permit Congress to abridge the 

States’ equal sovereignty.  Certain provisions in Article I, §10, including the Ton-

nage Clause, arguably do so.  See EPA Br.46.  The Civil War Amendments certainly 

do so.  Each permits Congress to enforce its terms with “appropriate” legislation.  

U.S. Const., amends. 13, §2; 14, §5; 15, §2.  That language, the Supreme Court has 

said, empowers Congress to unequally limit the States’ sovereign authority—more 

precisely, to limit the sovereign authority of only those States that violate the amend-

ments.  Shelby Cnty. v. Holder, 570 U.S. 529, 544–46 (2013) (citing South Carolina v. 

Katzenbach, 383 U.S. 301 (1966)).   

But unless some enumerated power permits Congress to deny the States their 

equal sovereignty, it cannot do so.  That resolves this case.  Section 209(b) strips the 

States of their sovereign equality by taking from every State but California the sov-

ereign power to regulate new-vehicle emissions.  Congress passed §209(b) using its 

USCA Case #22-1081      Document #1990760            Filed: 03/20/2023      Page 16 of 30



11 

Commerce Clause authority.  That clause gives Congress no power to strip the 

States’ sovereign equality.  Thus, §209(b), and the waiver issued under that statute, 

are unconstitutional.   

1.  The EPA responds that some of Congress’s enumerated powers require 

Congress to regulate through nationally uniform rules.  See U.S. Const., art. I, §8, 

cls. 1 & 4; §9, cl.6.  “These specific guarantees of equal treatment,” the EPA says, 

“reflect the absence of any more general principle that Congress’s enactments must 

broadly provide for identical standards across the States.”  EPA Br.33. 

The EPA confuses “equal treatment,” id., which these clauses address, with 

equal sovereignty, which they do not.  The equal-sovereignty doctrine prevents the 

government only from unequally stripping States of sovereign authority, such as the 

sovereign power to make law on a particular topic; Congress remains free to subject 

States to disparate treatment without abridging their sovereignty.  States Br.25–26.  

Because equal sovereignty and equal treatment are distinct, the inclusion of some 

equal-treatment guarantees does not imply the absence of an equal-sovereignty right.  

2.  The EPA says the equal-sovereignty doctrine would “void numerous 

longstanding federal laws.”  EPA Br.20.  That would be irrelevant if it were true; 

“the magnitude of a legal wrong is no reason to perpetuate it.”  McGirt v. Oklahoma, 
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140 S. Ct. 2452, 2480 (2020).  Anyway, the parties and amici identify relatively few 

laws that might present equal-sovereignty issues. 

3.  The EPA and intervenors claim the equal-sovereignty doctrine applies only 

when Congress exercises non-Article I authority, such as its power to enact “appro-

priate” Fifteenth Amendment legislation.  EPA Br.35–39; Intervenor-States Br.16–

19.  That argument contradicts the “reasoning underlying” Shelby County, which is 

“just as binding” as the case’s holding.  Bucklew v. Precythe, 139 S. Ct. 1112, 1126 

(2019).   

Shelby County began by recognizing the “fundamental principle of equal sov-

ereignty among the States.”  570 U.S. at 544 (emphasis and quotation marks omit-

ted).  Section 4 of the Voting Rights Act violated this principle—it unequally limited 

the States’ sovereign authority.  The Court observed that the Fifteenth Amendment 

might permit this otherwise-forbidden departure from the equal-sovereignty princi-

ple.  That amendment empowers Congress to enforce its guarantees with “appro-

priate” legislation, see amend. 15, §2, which can include legislation denying equal 

sovereignty to States that misuse their sovereign authority by violating the amend-

ment, Shelby Cnty., 570 U.S. at 546.  Still, the Court said, the “fundamental principle 

of equal sovereignty remains highly pertinent” even under the Fifteenth 
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Amendment, id. at 544, as any abridgment of equal sovereignty must be specially 

justified to qualify as “appropriate.”  Section 4 did not qualify.  Id. at 550–53.   

Shelby County thus treated equal sovereignty as a right the States retained 

when they joined the Union—a right that “remains” relevant today.  Id. at 544.  The 

Court did not treat the right as a standalone, ad hoc limit on Congress’s non-Article 

I authority.   

4.  Finally, the EPA and intervenors insist that §209(b)’s “differentiated geo-

graphic preemption coverage satisfies even a heightened standard of review.”  EPA 

Br.42.  Shelby County, they say, allows Congress to unequally strip the States’ sover-

eignty if the “disparate geographic coverage is sufficiently related to the problem 

that it targets.”  Id. at 39 (quoting Shelby Cnty., 570 U.S. at 542).  They claim §209(b) 

satisfies this standard because California has poor air quality.  Id. at 39–42; Interve-

nor-States Br.23–25. 

 This argument fails because the quoted language does not set forth a broadly 

applicable test.  Instead, this language announces the test that governs whether 

abridging equal sovereignty is “appropriate” for Fifteenth Amendment purposes.  

See Shelby Cnty., 570 U.S. at 542–45.  Shelby County never suggested this test applies 

in other contexts.   
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The petitioner States acknowledged that the equal-sovereignty doctrine argu-

ably permits Congress to pass laws allowing only some States to regulate concerns 

that only those States face.  States Br.26–27.  But that is not because of Shelby 

County’s “sufficiently related” test.  It is because these laws do not deny sovereign 

authority to any State capable of exercising it.  Laws that do not deny any State sov-

ereign authority it could otherwise exercise do not deny (arguably) any State its equal 

sovereignty.  By contrast, §209(b) unequally denies the States their power to address 

a problem—air pollution—that is hardly unique to California.  Further, the chal-

lenged waiver permits California to regulate climate change.  As the petitioners have 

explained and the EPA has acknowledged, 84 Fed. Reg. 51310, 51346–47 (Sept. 27, 

2019), California’s interests in combatting climate change are not even significantly 

heightened, let alone unique. 

Regardless, even under the EPA’s interpretation of Shelby County, §209(b) is 

unconstitutional as applied.  The challenged waiver allows California alone to impose 

fuel-economy standards in response to climate change—an international problem 

with global effects that can be meaningfully addressed only with multinational coop-

eration.  See States Br.30–33.  Given the size of the California market—not to men-

tion the size of the other markets in which California’s regulations apply, 42 U.S.C. 

§7507(1)—California’s carbon-emission standards amount to national standards.  
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The waiver thus empowers California alone to act as a junior-varsity Congress on an 

issue of immense national significance.  So the waiver’s “disparate geographic cov-

erage is” not “sufficiently related to the problem that it targets.”  Shelby Cnty., 570 

U.S. at 542 (quotation marks omitted). 

IV. The waiver violates the Energy Policy and Conservation Act. 

The Energy Policy and Conservation Act preempts state laws that are “re-

lated to” fuel-economy standards.  49 U.S.C. §32919(a).  California’s Low Emission 

and Zero Emission Vehicle programs qualify.  They require manufacturers to reduce 

or eliminate carbon emissions.  Carbon-emission and fuel-economy standards regu-

late the same thing by different names.  States Br.35–38.  Thus, the EPA’s waiver, 

by permitting California to enforce carbon-emission rules, permits California to en-

force regulations “related to” fuel-economy standards.  Because federal law 

preempts such standards, the waiver is unlawful and must be set aside.  5 U.S.C. 

§706(2)(A)–(B).   

The EPA responds that, in considering whether to grant a waiver, it had no 

duty to consider whether California law complied with the Energy Policy and Con-

servation Act.  See EPA Br.93.  But regardless of whether the agency may consider 

compliance with the Act, courts must consider the issue when deciding whether the 

waiver is lawful.  §706(2)(A)–(B).   
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One amicus brief stresses the Act’s legislative history, which allegedly shows 

that Congress (1) did not intend to preempt §209(b) standards when it passed the 

Act, and (2) assumed the validity of §209(b) standards in subsequent legislation.  

Legislators Br.13–14; see also Intervenor-States Br.48–51.  But “assumptions are not 

laws” and intentions are not either.  Oklahoma v. Castro-Huerta, 142 S. Ct. 2486, 

2500 (2022).  Regardless, the States’ reading does not disrupt these assumptions 

and intentions; it simply bars all States, even California, from issuing regulations 

“related to” fuel economy.  This has no effect on California’s ability to obtain 

§209(b) waivers relating to regulations of “conventional pollutants”—pollutants 

other than greenhouse gases—that have an at-most-tangential connection to fuel 

economy.  83 Fed. Reg. at 43237.  The only §209(b) standards the Act preempts are 

those that regulate fuel economy by another name.   

The amici also point to §502(d)(3)(D)(i) of the Energy Policy and Conserva-

tion Act, which defined the phrase “Federal standards” for one narrow purpose re-

lating to model years 1978–80.  The definition encompasses standards for which Cal-

ifornia was given a waiver under §209(b) of the Clean Air Act.  This, the amici say, 

shows that §209(b) standards, including those at issue here, are federal standards.  

And federal standards cannot be preempted.  Legislators Br.8–9.   
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This argument fails because the relevant definition of “Federal standards” 

applies only “[f]or purposes of this subsection,” meaning subsection (d) of §502 of 

the Energy Policy and Conservation Act.  It does not transform §209(b) standards 

into federal standards for other purposes.  See States Br.39–40.   

Finally, the amici suggest that the Zero Emission Vehicle program does not 

“relate[] to … fuel economy standards” because NHTSA must disregard zero-emis-

sion vehicles in setting average-fuel-economy standards.  Legislators Br.24 (citing 49 

U.S.C. §32902(h)(1)); accord Intervenor-States Br.50–51.  But the Zero Emission 

Vehicle program requires every manufacturer’s fleet to include a minimum percent-

age of zero-emission vehicles.  That is a carbon-emission standard (a percentage of 

cars must emit no carbon) and thus a fuel-economy standard.  The program therefore 

“relates to” fuel-economy standards, regardless of whether NHTSA could lawfully 

set a similar standard. 
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