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INTRODUCTION AND SIJMMARY OF ARGUMENT

California is leading the nation in responding to the epochal challenge of climate

change. In 2006, the Legislature adopted The Global Warming Solutions Act ("AB 32"), in

which it mandated that statewide emissions of greenhouse gases ("GHGs") fall to their

1990 levels by 2020. The Legislature tasked the California Air Resources Board ('.ARB")

with developing a comprehensive regulatory program to reach that goal, and ARB, which

has led California's path-breaking efforts to control automobile pollution since the 1960s,

rose to that task.

ARB spent the next four years working with the public and outside experts to de-

sign complementary and cost-effective policies to reduce GHG emissions from numerous

activities and industrial sectors. The backbone of those policies is the cap-and-trade pro-

gram at issue here, which ARB designed to minimize the total cost of achieving emission

reductions by creating an allowance trading market to identify the most cost-effective

emission reductions within the covered sectors. The program establishes gradually more

protective limits on overall emissions from many sources in the covered sectors. Cap-and-

trade reduces the cost of compliance relative to traditional "command-and-control" regula-

tion, a one-size-fits-all system in which regulators specify emission reductions that indi-

vidual sources must achieve on-site.

ARB's program works by setting an annual cap on emissions from all regulated

sources and creates a pool of tradable emission allowances equal to the total volume of

emissions allowed under the cap. Every three years, sources subject to the cap must sur-

render to ARB enough allowances to cover their total emissions over the prior three-year

period. The cap falls further each year, ensuring that emissions decline over time. By set-

ting the cap and requiring each covered source to hold enough allowances to authortze

their emissions, the program creates demand for, and scarcity in, the allowances. Those

factors make the allowances valuable.

To create an emissions market, the regulator must somehow distribute those allow-

ances. The design of a cap-and-trade program therefore presents an ineluctable choice
1
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about who will receive these valuable emission allowances and how. There is no "natural"

or inherent way to distribute allowances under a cap-and-trade regime; a choice must be

made about how to do it. These facts bear repeating: allowances ineuitably have value and

someone must ineuitøbly decide who receives that value and on what terms.

petitioners' lawsuits attack ARB for making those inescapable choices. Based on

scholarly research and experience with other cap-and-trade regulatory programs, ARB de-

veloped a system for distributing allowances with three components: (1) free allocation of

many allowances, (2) sale of a portion of the allowances at auction, and (3) direct sale of a

small quantity of allowances from a price containment reserve ("reserye"). ARB deter-

mined that a combination of distribution methods best satisfies policy criteria set out in

the statute, which include ensuring equity and transparency, avoiding windfall profrts,

and encouraging early emission reductions, as well as facilitating the operation of a robust

private market in emissions allowances.

Undoubtedly recognizing that the alternative of command-and-control regulation

would be far more expensive for their constituents, Petitioners do not challenge the cap-

and-trade program as a whole. Nor do they challenge ARB's decision to give away many of

the allowances to emitters for free. Instead, they challenge "only" the auction and re-

serve-the parts of the program that allow regulated entities to purchase allowances from

the state. (Petitioners appear untroubled by the fact that many entities will need to pur-

chase allowances from other priuate parties.) In sum, Petitioners contend that the state's

Iargest sources of GHG emissions are entitled to the windfall of free-but valuable-

allowances. petitioners' emphasis on the millions of dollars that regulated entities will pay

for allowances at auction only underscores the scale of the windfall they seek. Because al-

lowances have the same value however they are distributed, if ARB had given away the

allowances that it instead. decided to auction, it would have given a\¡/ay millions of dollars

of value in the emission trading market to the largest contributors to the problem of cli-

mate change.
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Petitioners' claims are plainly insubstantial. They contend that AB 32 and Proposi-

tion 13 demand that ARB give away all of the allowances for free-that the Legislature

did not "aathorize" ARB to distribute allowances by auction or through the reserve and

that doing so "taxes" those who purchase the allowances.

Petitioners claim the Legislature did not authorize the auction or reserve, but they

must show more than the absence of specific authorization. They concede that the Legisla-

ture authorized ARB to enact a cap-and-trade regulatory program. Because such a pro-

gram necessarily requires sorrLeone to choose a method or methods to distribute allowanc-

es, Petitioners must show that the Legislature itself made that choice for ARB by prohibit-

ing the use of an auction or reserve or affirmatively requiring that all allowances be given

away. But Petitioners point to nothing in AB 32 lhat shows the Legislature decided how

allowances must be distributed.

Quite the contrary. The Legislature plainly did not make that policy choice itself,

but rather expressly delegated the choice to ARB by mandating that ARB "[d]esign the

regulations, including distribution of erníssions øIlowances where appropriaúe." (Health &

Saf. Code $ 38562(bX1) (emphasis added).)1 This unambiguous delegation is consistent

with the Legislature's intention, reflected throughout the text and structure of the statute,

to give ARB wide discretion to select the regulatory means to achieve t}re 2020 emissions

limit that would best serve policy criteria enumerated in the statute. In fact, as Petitioners

concede, the Legislature pointedly did not require ARB to adopt a cap-and-trade program

at all; ARB could have adopted a traditional, and more expensive, command-and-control

program. Because AB 32 left to ARB's discretion the choice and design of any cap-and-

trade program, including the necessary distribution of allowances, Petitioners cannot

show that the auction and reserve are unauthorized.

Nor have Petitioners even attempted to show that ARB's choice of distribution

mechanisms \Mas arbitrary and capricious, an implicit concession that it was not. In fact,

l All further unattributed statutory references are to the Health and Safety Code.
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ARB carefully designed the distribution of allowances to implement the policy criteria that

AB 32 sets forth in addition to the 2020 emission limit. Petitioners are remarkably candid

in dismissing as merely hortatory these criteria that the Legislature specified to guide

ARB's selection of regulatory devices.

Petitioners' Proposition 13 argument-that the auction and reserve impose "taxes"

subject to a supermajority voting requirement-fares no better. Though they have the

burden of proving that the auction and reserve impose taxes, they do not even attempt to

make that showing but instead hoist and attack a straw man: they argue that the auction

and reserve do not impose valid "regulatory fees," one of the several categories of charges

that courts have held do not constitute taxes. Petitioners cannot prove an affirmative con-

clusion (the auction and resen¡e impose taxes) based solely on a negative premise (the auc-

tion and reserve do not impose regulatory fees).

In fact, neither the auction nor the reserve shows any of the indicia of taxation.

First, they were not developed for the purpose of increasing state revenue. By its terms,

Proposition 13 applies its supermajority approval requirement only to charges adopted for

that purpose. The auction and reserve were designed for purely regulatory purposes: to

distribute allowances in.a way that avoids problems associated with free allocation, serves

the needs of a robust market in allowances, and advances additional policy goals articulat-

ed in AB 32. Petitioners have done nothing to show that ARB's purpose was to increase

state revenue.

Second, unlike all taxes, neither the auction nor reserve is compulsory. Regulated

entities have several options for complying with the cap-and-trade rule that do not involve

the auction or reserve, including reducing emissions, purchasing allowances from third

parties, using banked allowances from prior years, and purchasing emission offsets (in-

struments that evidence voluntary emission reductions from outside the capped industrial

sectors). There is no penalty whatsoever for failure to participate in the auction or reserve.

Moreover, several financial firms, which are not subject to the cap-and-trade rule, have

uoluntarily purchased allowances through the auction. No one volunteers to pay a tax.
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Third, unlike taxes, which offer no direct benefrt to the payors, the auction and re-

serve provide participants something of value in exchange for the purchase price: tradable

emission allowances. They may be used for current emissions compliance, banked for fu-

ture compliance, or sold, each of which offers value to the holder. In this respect, a pur-

chaser of allowances from the auction or reserve is more like a purchaser of state property

than it is like a taxpayer.

FinaIIy, Petitioners have pointed to no case in which a court has invalidated any

comparable payment as a tax or even suggested that they might be considered taxes.

Lacking any precedent to support their tax claim, Petitioners' claim runs afoul of our Su-

preme Court's holding that Proposition 13 should not be lightly extended to invalidate du-

ly adopted public policies. (See City and County of San Francisco u. Farrell Q982) 32

Cal.3d 47,52.)

In sum, ARB's decision to include the auction and reserve-alongside free alloca-

tion-in its system for distributing emissions allowances under the cap-and-trade regula-

tory program reflects a conscientious response to the Legislature's direction that ARB "de-

sign" a program for the "distribution of emissions allowances." ARB, in its expert jodg-

ment, determined that this combination of distribution methods would best serve the poli-

cy goals identified in the statute and the smooth functioning of the market it was estab-

lishing. Nothing in the stack of briefs Petitioners have frled shows that the Legislature ob-

jected to that result or had other ideas about the appropriate way to distribute emission

allowances.

Nor have Petitioners borne their burden of showing that the auction and reserve

impose unconstitutional "taxes." They point to no comparable program that any court has

ever invalidated as a violation of Proposition 13. Nor can they identify any case frnding a

sub rosa tax in a uoluntary payment made as part of a transaction where the payor re-

ceives a direct benefit with monetary value.

While Petitioners understandably prefer that allowances be distributed to them or

their members for free, they have offered no legøl basis for this Court to invalidate a core
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component of the quasi-legislative program that ARB developed to respond to one of the

most pressing challenges of our time.

The Court should deny all of Petitioners'requested relief.

- BACKGROT.JND

A. The Legislature Passed AB 32 to Address the Serious Threat Climate
Change Poses to the Economic Well-Being, Public Health, Natural
Resources, and Environment of California.

California is already experiencing the impacts of climate change. (See generally AR

Add. A:31482-31681.)2 "Sea levels have risen by as much as seven inches along the Cali-

fornia coast over the last century, increasing erosion and pressure on the state's infra-

structure, water supplies, and natural resources" and leaving almost half a million Cali-

fornians at risk of displacement. (Id. aL 31486.) Higher average temperatures have result-

ed in more heat waves and extreme weather events, while wildfrres have become more fre-

quent and more intense due to longer dry seasons. (Ibid.)

Absent mitigation policies such as AB 32, those impacts "threatenl] the health and

well-being of all Californians." (Id. at 31513.) If current emissions trajectories hold, Cali-

fornia could lose as much as 90 percent of the Sierra snowpack and experience a 55 inch

rise in sea level by the end of the century. (Id. at 31548.) "The state's water supply, al-

ready stressed under current demands and expected population growth, will shrink under

even the most conservative climate change scenario." (Id. at 31486.) Increased heat waves

will exacerbate heat-related deaths and illnesses, in particular for the poor and elderly.

(Id. at 31514.) Higher average temperatures will also increase the formation of ground-

level pollutants and smog from chemicals in the atmosphere, aggravating public health

risks for the millions of Californians who already experience "the worst air quality in the

2 The Administrative Record is divided into parts A through I. Citations to the record are
in the format [partl:[Bates number.]. Citations to the Addendum to the record are indicat-
ed by the prefix "Add. A" or'.Add. B" in place of the part.
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nation, with annual health and economic impacts estimated at 9,000 deaths and $60 bil-

lion per yeat." (AR Add. A:6071.)

Unmitigated climate change will also translate into significant economic costs for

California. More than half of the state's $4 t¡llion in real estate assets are at risk from ex-

treme weather events, sea level rise, and wildfrres. (AR Add. A:31486.) Increased

droughts, floods, and heat waves threaten California's agricultural productivity, a pillar of

the state economy. (Id. at 31575.) In the Central Valley alone, where limited riverbed ca-

pacity exacerbates flood risk, the costs of controlling and repairing flood damage could

reach several billion dollars. (AR Add. A:23757.) Loss of sno\¡r¡ cover in the Sierras could

reduce annual revenue of the winter sport industry by $1.a billion (2006 dollars) annually

by 2050, translating into a loss of over 14,000 jobs. (/d.)

The Legislature adopted AB 32 to mitigate these threats to California's citizens,

economy, and natural resources "by placing California at the forefront of national and in-

ternational efforts to reduce emissions of greenhouse gâses." ($ 38501(c).)

B. The Legislature Delegated Broad Authority to ARB to Design the
Most Effective Regulatory Tools to Achieve AB 32's Statewide Emis-
sions Limit While Balancing Multiple Statutory Criteria.

AB 32 commits California to reduce statewide GHG emissions to 1990 levels by

2020 while minimizing costs and maximizing benefrts-economic, environmental, and pub-

lic health-to Californians. The Legislature designated ARB to implement the statute and

delegated to the agency broad authority to design and implement a package of regulations

to meet the statewide emissions limit. ($$ 38550, 38510; Associa,tion of lrritated Residents

u. Caliþrnia Air Resources Bd. (2012) 206 Cal.App.4th L487,1495 ("AIR") [AB 32 "leavels]

virtually all decisions to the discretion of the Board...."l.) The Legislature directed ARB to

consult with other jurisdictions, academic experts, the environmental justice community,

and industry and business stakeholders to identiS'and develop the most effective strate-

gies to reduce GHG emissions and to review and update these strategies every five years.

($$ 38501(f), 38564.)
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In selecting among the available regulatory tools and strategies, ARB must balance

a set of nine diverse policy criteria, including cost-effectiveness, recognizing and encourag-

ing early emission reductions, avoiding disproportionate impacts on low-income communi-

ties, and maximizing overall societal benefits, "to the extent feasible and in furtherance of

achieving the statewide greenhouse gas emissions limit." ($ 38562(bX1)-(9).)

The Legislature also explicitly delegated to ARB the option to adopt a "market-

based compliance mechanism."3 ($ 38570.) AB 32 defines "market-based compliance mech-

anism" broadly to include "a system of market-based declining annual aggregate emissions

limitations for sources or categories of sources that emit greenhouse gases." ($$

38505(k)(1), 38561(b), 38562(c).) As Petitioners concede, in authorizing ARB to adopt a

"market-based compliance mechanism," the Legislature authorized, but did not require,

ARB to adopt a cap-and-trade program. (Morning Star Brief ("MS Br.") at 20:21-22; Cali-

fornia Chamber of Commerce Brief ("Chamber Br.") at 2:1-5,4:15-18, 30:14-15; National

Association of Manufacturers Brief ("NAM Br.") at7:10-L2.)

The Legislature also specifrcally authorized ARB to develop regulations for the dis-

tribution of allowances in the event it adopted a cap-and-trade program:

The state board shall ... ld]esign the regulations, including the distribution of
emissions allowances where appropriate, in a manner that is equitable, seeks
to minimize costs and maximize total benefrts to California, and encourages
early action to reduce greenhouse gas emissions.

3 Ever since Congress enacted a cap-and-trade program as part of the 1990 Clean Air Act
amendments, which resulted in substantial and efficient reductions in acid rain caused by
SOz emissions, such programs have become a well recognized means of achieving cost-
effective pollution reductions for greenhouse gases. (AR Add. A:2050-002051 ldescribing
programs adopted or proposed in the European lJnion, three regional consortia of U.S.
states and Canadian provinces, and proposed federal climate change legislationl.) Since
ARB adopted the cap-and-trade rule, additional jurisdictions around the world have devel-
oped new cap-and-trade programs to cost-effectively cut climate pollution. (See generally
World Bank, Mapping Carbon Pricing Initiøtiues (May 2013) (available at http://www-
wds.worldbank.org/externaUdefaultAMDSContentServer/TVDSPIIB/2013/05/231000350881
20130523L72ll4/RenderedÆDE/779550WP0Mappi0til050290130morningO.pdÐ [describ-
ing cap-and-trade programs in place or in development in China, South Korea, Australia,
Quebec, Tokyo, and Kazakhstanl.)
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($ 38562(bX1).) The Legislature thus approached the "distribution of emissions allowanc-

es" in the same manner it approached the other regulatory decisions delegated to ARB in

AB 32: it established the regulatory outcome and set broad policy criteria, but gave ARB

the responsibility to select and design the most appropriate regulatory tools based on con-

sideration of policy criteria set out in the statute.

C. AR,B Developed the Cap-and-Trade Program and Auction Mechanism
Through an Extensive Public and Expert Consultative Process That
Carefully Considered AB 32's Multiple Policy Criteria.

The element of the cap-and-trade program that Petitioners challenge is the product

of many years of public proceedings. (See generally AR C:486.) ARB convened four expert

economic panels and an environmental justice advisory committee to advise it on policy

design and implementation. ARB's policy development process included (1) developing a

comprehensive Scoping Plan consisting of more than twenty discrete emission reduction

measures (including the cap-and-trade program) and establishing the overall AB 32 regu-

latory framework, (2) engaging with member states and provinces of the \Mestern Climate

Initiativea to develop joint principles and recommendations on cap-and-trade design and

best practices, and (3) conferring with other jurisdictions using cap-and-trade programs

such as the Northeastern states involved in the Regional Greenhouse Gas Initiative

("RGGI"¡5 and the European Union.6 (AR Add. A:23756;2377L.) ARB held approximately

40 publicly noticed meetings and hearings to develop the cap-and-trade regulation alone.

(AR Add. B:1070.)

a The Western Climate Initiative included seven U.S. states and four Canadian provinces
working together to create a regional approach to greenhouse gas reductions, which in-
cluded developing recommendations and best practices for cap-and-trade design. (AR Add.
A:23762.)

þ RGGI is a collaboration between nine Northeastern states to limit GHG emissions from
large electric power plants using a cap-and-trade program which began in 2009. (AR Add.
A:24566.) ARB staff designed the California auction to closely resemble the auction used
by RGGI. (AR C:80.)

6 The European Union developed the world's frrst emissions trading program for carbon
dioxide, which began in 2005. (AR Add. A:2376.)
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1. A Cap-and-Trade Program Creates Emissions Allowances That
Have Economic Value Regardless of How They Are Initially
Distributed.

Any cap-and-trade program, by its nature, creates valuable allowances that must

somehow be distributed-and the methods of distribution have important real-world ef-

fects. A cap-and-trade program establishes an enforceable and declining aggregate limit

("cap") on emissions from regulated sources. (See, e.9., AR C:1854.) Each source must, at

periodic intervals, turn in an emissions allowance (or offset7) for every ton of pollution it

emits. Because allowances can be traded and the cap predictably declines over time, the

market ensures that the most cost-effective emission reduction opportunities are captured

and provides a reliable economic incentive for innovation in emission reductions. (AR

C:26.)

A cap-and-trade program thus creates value associated with the emissions allow-

ances. (AR C:1719.) The supply of allowances is set by the cap. Demand is set by the quan-

tity of emissions generated by capped emitters, because emitters must turn in an allow-

ance for every ton they emit. The interaction between allowance supply and demand in the

market sets the allowance price. Because allowances are a frnite resource, as long as

capped entities are generating emissions, allowances have an inherent value determined

by the emissions market. (See AR Add. A:6120.)

2. ARB Consulted with a Range of Expert Bodies Which Recom-
mended that ARB Rely on Auctioning as a Means of Distrib-
uting Allowances in the Cap-and-Trade Program.

Throughout ARB's consideration of the cap-and-trade program, the question of how

to distribute emissions allowances ïì¡as a prominent and controversial topic of expert anal-

ysis, public comment, and agency consideration. (See generally AR H:733-857,1737-1826,

2476-2543; AR C:L7I4.) The two primary methods for distributing allowances are to give

them a\May for free (to regulated sources or other entities or individuals) or to sell them via

7 Offsets are "credits" that can be used like allowances and that are generated from emis-
sion-reduction projects from sources outside the capped industrial sectors. (AR C:26.)
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an emissions auction. (AR C:1858.) The diverse groups of experts consulted were unani-

mous in recommending that ARB include an auction component as an important element

of a well-designed cap-and-trade program, citing reasons that correspond to the policy cri-

teria mandated by the'Legislature in AB 32. The Market Advisory Committee8 report

found that objectives of cost-effectiveness, fairness, and simplicity "favor a system in

which California ultimately auctions all of its emissions allowances." (AR C:1576.) The

Economic and Technolory Advancement Advisory Committee ("ETAAC")e found "general

agreement that some level of auctioningwill be necessary" to foster early action, innova-

tion, and clear price signals. (AR Add. A:7772.) And the W'estern Climate Initiative's de-

sign recommendations noted that both the EU and RGGI relied on some level of auction-

ing (most RGGI states utilize 100 percent auctioning; (See AR C:1656-57)) and advised

that jurisdictions participating in the rWestern Climate Initiative should also "auction al-

Iowances as one component of allowance distribution." (AR C:1656.)

Finally, the Economic and Allocation Advisory Committee ("EAAC"), an expert pan-

el of economists convened by ARB to evaluate and recommend on allowance distribution

options that would best comport with the AB 32 policy criteria, recommended that ARB

"rely principally, and perhaps exclusively, oil auctioning" as the means of distributing al-

lowances. (AR C:1850.)

I The Market Advisory Committee \Mas convened by the Secretary of the California Envi-
ronmental Protection Agency in2007, in advance of ARB's developing the Scoping Plan, to
provide expert advice to ARB on developing a cap-and-trade program. (AR C:726.) It in-
cluded a range of market experts with ties to government, non-profits, businesses, and ac-
ademia. (AR C:1521.)
s Formation of the ETAAC was required by AB 32 and the committee issued a frnal report
in 2008. ($ 38591(d);Æ Add. A:7583-7889.)
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3. AR,B Designed the Distribution of Emissions Allowances to
Implement AB 32's Express Policy Criteria.

After considering the input from stakeholders and experts and lessons learned from

the experience of existing cap-and-trade programs,lo ARB concluded that a mix of three

emissions distribution methods would best serve AB 32's statutory objectives. ARB will (1)

distribute a substantial portion (initially more than half) of the allowances at no cost to

regulated entities, (2) sell a small portion of allowances from a strategic price containment

reserve, and (3) sell the remainder of allowances through an auction. (AR C:68.) ARB de-

signed each distribution method to meet the policy criteria that the Legislature estab-

lished in AB 32.

a. AR,B Distributed a Portion of Emissions Allowances Di-
rectly to Covered Sources to Provide Transition Assis-
tance and Mitigate Leakage Risk.

ARB provided regulated entities with a signiflrcant free allocation at the beginning

of the program to ease their transition into the program and free up capital for invest-

ments in pollution abatement technologies that will generate long-term reductions. (AR

C:68; see also $ 38562(bX8).) The industrial sector, for example, will receive approximately

90 percent of the allowances needed to comply absent additional steps to reduce emissions

during the first two years of the program. (AR C:68.)

Regulated sources face "leakage risk" if market dynamics prevent them from incor-

porating the price of carbon in their goods because competitors in other jurisdictions are

not subject to comparable emission reduction requirements. Absent protection, this can

precipitate a shift in demand away from goods produced in the regulating jurisdiction to-

10 The Clean Air Act requires the SOz trading program to freely allocate most allowances,
and that rigid commitment to free allocation made it difficult for program administrators
to respond to unexpected events. (AR C:1863; see also supra note 3.) After the first phase
of the EU's cap-and-trade program (2005-2007), windfall profits led experts to call forin-
creased auctioning in future years. (AR Add. A:2376.) AB 32 requires ARB to consult with
other jurisdictions "to identify the most effective strategies and methods to reduce green-
house gases." ($ 38564.)
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ward goods produced elsewhere - resulting in a shift in production and emissions out-of-

state called "emissions leakage." (AR C:1801, 1910.) ARB completed a detailed analysis of

each regulated sector's leakage risk and provided suffrcient free allowances to entities in

each sector to minimize that risk. ($ 38562; AR C:1786-1844; Cal. Code. Regs. tit. 17, $

38570, Table 8-1.)

In addition, in the electricity sector, ARB allocated allowances to electrical distribu-

tion utilities on behalf of their customers. (Cal. Code. Regs. tit. L7, $ 95892') Unlike the

industrial sector, the utilities' ability to raise rates to reflect the carbon price is controlled

by regulators. Investor-owned utilities are allocated allowances at no cost, but they must

auction all of those allowances and use the proceeds for the exclusive benefrt of their cus-

tomers, subject to guidance from the California Public Utilities Commission. (Ibid.) Public-

ly-owned utilities may elect to use freely allocated allowances directly for compliance or

consign them to auction, under the oversight of their local governing boards. (Ibid.)

b. AR,B Directed a Portion of Allowances into a Strategic
Price Containment Reserve to Minimize Compliance
Costs for Regulated Entities.

ARB distributed four percent of the emission allowances created under the cap into

a price containment reserve. The reserve provides a form of insurance for the allowance

market-and with it regulated entities and the economy at large-against "unexpectedly

short supply or high prices." (AR C:1726.) Three weeks afber each quarterly auction, al-

lowances will be available at frxed prices during a reserve sale. (AR C:68-69.) A small per-

centage of allowances are set aside from each compliance period to populate the reserve.

(Ibid.) Unlike the general auction, only regulated entities may purchase allowances

through the reserve sale, ensuring that reserve allowances are available only to sources

facing compliance costs. (Cal. Code. Regs. tit. L7, $ 95913(cX1).)

c. ARB Designated the Remaining Emissions Allowances for
Auction to Advance the Purposes of AB 32.

Emissions allowances that are not distributed for free to regulated entities or placed

in the price containment reserve are sold in quarterly auctions. (AR C:73.) ARB estab-
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lished auctioning as the default mechanism for distributing allowances because auctions

advance the AB 32 policy criteria by promoting inter alia equity among stakeholders and

participants, fostering transparency, and encouraging early action to reduce emissions.

(See AR C:73 lnoting that "Staff recommends that these [auction] revenues be used pri-

marily for the protection of California's consumers and to further the goals of AB 32."1;AR

C:68.)

Avoiding windfall profits is an important equity consideration in the design of a

cap-and-trade program. (See AR C:1863.) Absent other restrains, capped entities will pass

the cost of compliance on to their customers. Where capped entities receive allowances for

free and use them for compliance, they can often still pass along to customers the oppor-

tunity cost of foregoing the sale of the allowances at market. If allowances are allocated

freely and their "cost" is still passed along to customers, then the capped entity earns

windfall profits. (See, e.g., AR C:1720-2t ) Windfall profrts occurred in the electricity sec-

tor under the European Union's Emissions Trading System and can occur in any sector

where the opportunity costs of not selling allowances received for free can be passed on to

consumers. (AR C:I577 .)

Auctioning also encourages early action, see $ 3S562(bX1), by rewarding frrms that

voluntarily reduced emissions before the cap was put in place. (See, e.g., AR C:1582 ["If

allowances are auctioned, early action may provide its own rewards by reducing the num-

ber of allowances a frrm must purchase once the cap and trade program is in place."]; see

also AR C:1862).

Auctions also provide critical market information to ARB, regulated entities, and

other stakeholders and thereby promote market eflicacy. As the economic experts who ad-

vised ARB on this question concluded, "auctioning is an especially transparent mechanism

for allowance distribution." (AR C:1850.) Auctions facilitate "price discovery," a clear sig-

nal to the market of the prevailing cost of reducing a ton of carbon. (Ibid.) Additionally,

"auctioning treats new entrants and existing emitters on a level playing field" in terms of

access to needed allowances. (AR C:1579; see also AR C:1862')
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The auction mechanism also allows ARB to set a minimum price for allowance

sales,ll which promotes several AB 32 policy objectives. A stable minimum allowance price

gives technology developers and innovators a guaranteed minimum price for products that

reduce emissions. (AR C:81.) Similarly, entities developing offset projects-emission re-

duction projects in uncapped sectors that generate emission reduction credits that can be

sold to capped entities and used for compliance with the emission cap-know that if they

can reduce emissions at a cost below the floor price, they will also have a market for their

offsets. (Ibid.) And by selling allowances for future compliance years, auctioning helps set

a long-term price signal for the market and allows businesses to plan ahead with more

certainty. (AR C: 1727.)

Proceeds from the auctions can be used directly to further statutory emission re-

duction requirements in ways that fulfill policy objectives such as benefiting low-income

communities, improving air quality, increasing energ¡t diversification, transforming Cali-

fornia into a low-carbon economy, and increasing technological innovation. ($$ 38501(h),

38562(b); AR C:73-74.) As explained below, in 2012, after ARB adopted the final cap-and-

trade program with an auction component, the Legislature passed three bills restricting

the use of auction proceeds to activities that further the regulatory purposes of AB 32.

(Stats. 2012, ch. 39 (Senate Bill No. 1018, codified at Gov. Code $$ 16428.8-16428.95);

Stats. 2012, ch.807 (Assem. Bill No. 1532, codifred at Health & Saf. Code ç 39712); Stats.

2012, ch. 830 (Senate Bill No. 535, codified at $ 39711).)

11 The floor price started at $10 per ton in2012 and increases by five percent plus inflation
each year thereafber. ($ 95911(c).)
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ARGI.]MENT

I. The Legislature Did Not Decide How Emissions Allowances Are to Be Dis-
tributed, but Rather Left That Decision to ARB's Discretion.

Petitioners concede that AB 32 authorized ARB to adopt a cap-and-trade program to

regulate GHG emissions. (See Chamber Br. at 2:I-5; MS Br. at 20:21-22.)12 Petitioners also

do not contest that a cap-and-trade program inevitably requires that emission allowances

be distributed in some manner; a market in allowances cannot exist if market participants

have no allowances to trade. (See Chamber Br. at 28:23-29:2 [arguing that auctioning is

not necessary because free allocation is availablel.)

The remaining question, then, is whether the Legislature has specified the manner

in which that distribution must occur. Petitioners assu.nte) but never demonstrate, that the

Legislature made that decision in AB 32 and required that all of the valuable allowances

created by the cap-and-trade program be freely given arway-and to regulated entities. But

Petitioners' assumption is not merely unsupported, it contradicts the statute: AB 32 ex-

pressly delegates that very decision to ARB.

But even without that express delegation, ARB would have faced an inevitable

choice of how to distribute allowances because the Legislature did not make that choice

itself. Petitioners can displace the judgment that ARB reached-a combination of free al-

location, auctioning, and reserve sales-only by showing that it was arbitrary and capri-

cious. They cannot, and have not even attempted to, do so.

12 While Petitioners seek to portray their challenge as limited to only peripheral aspects of
the cap-and-trade program, in fact the auction is a central part of the program: As demon-
strated below, ARB found that an appropriately designed use of the auction device would
further a variety of key statutory objectives, and would make the emission trading system
itself function more effectively, transparently, and fairly. Petitioners' attack on the pro-
gram is thus no interstitial or technical challenge, but another effort to derail AB 32's im-
plementation, brought only after repeated efforts to achieve such derailment in the legisla-
ture and through the ballot initiative process have failed.

16
RESPONDENT-INTERVENORS'BRIEF IN OPPOSITION TO PETITIONS FOR WRITS OF MANDATE
CASE NOS. 34-20 12-8000 13 1 3, 34-2013-8000 1464



1

2

3

4

5

b

7

8

9

10

11

12

13

t4

15

16

L7

18

19

20

2t

22

23

24

25

26

27

28

A. Any Cap-and-Trade Program Creates Allowances with Monetary
Value and Inevitably Presents a Choice About How to Distribute
Those Valuable Allowances.

Petitioners represent interests that favor the distribution of emissions allowances to

them for free. They cast that preferred distribution policy as a natural, default approach

and contrast ARB's chosen policy as a deviation from that supposed default. (See, e.g.,

Chamber Br. at 7:!6-17,8:1 [introducing free allocation to covered entities as "run-of-the-

mill" then describing the auction and reserve as ARB distributing allowances "to itself'l.)

But neither AB 32 nor the theory or practice of cap-and-trade program design offers a

"natural" or "default" method of distributing allowances. The choice of such a method, or

methods, is just that-a choice-that inevitably involves competing public policy consider-

ations. Petitioners are simply dissatisfred with the policy choices that ARB made.

Petitioners do not claim that ARB lacked authority to adopt a cap-and-trade pro-

gram with an annually declining emissions cap that requires emitters to hold allowances

which, in total, authorize emissions equal to the cap. (See MS Br. at 20:21-22; Chamber

Br. at 2:I-5; NAM Br. at t5:20-23.) Such an emissions trading program necessarily in-

volves creation of emission allowances that can be used or traded. (See szprø Background

C.1.) And those allowances necessarily have value in the market. (Ibid.) Regulated entities

can submit allowances in lieu of reducing their emissions, saving them the cost of making

the reductions. (Ibid.) Entities that can cheaply reduce their emissions can sell allowances

to others for whom emission reductions are more expensive. (See MS Br. at 10 [describing

the value of allowances as a function of the opportunity cost of emission reductionl.) The

allowances'value is generated by the policy decision to cap emissions, which creates de-

mand for allowances and scarcity of available allowances. (See supra Background C.1.) In

sum, a cap-and.-trade program necessarily creates allowances that have monetary value.

In designing any emissions trading program, policymakers must decide how to ini-

tially distribute the emissions allowances. That distribution thus determines who receives

the allowances' value and accordingly raises questions of program effriacy, economic effr-

L7
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ciency, and equity. (See supra Background C.1.) Accordingly, allowance distribution has

widely been recognized as one of the central policy design challenges in any cap-and-trade

system, and it received exhaustive attention in ARB's rulemaking.tt (See søprø Back-

ground C.2.)

ARB designed a hybrid system of allowance distribution: free allocation, auctioning,

and sale from the reserve. (See supra Background C.3.) Petitioners challenge some, but

not all, of the policy choices ARB made in designing that system. They do not challenge

ARB's decision to freely grant many of the allowances to regulated entities. But they never

attempt to explain w}ry thøt particular method is legally justifred under AB 32 but all

methods in which regulated entities must pay for the initial distribution of allowances are

not.

Rather, Petitioners'arguments are based on an unstated, undefended, and incorrect

assumption that the sale of allowances means forcing regulated entities to pay for some-

thing to which they are already entitled. But emissions allowances confer rights to use a

public resource-the atmosphere's limited capacity to assimilate GHGs. No one has a right

to pollute the air and thereby harm others, and thus no one is entitled to receive allowanc-

es authorizing emissions. (See Communities for a Better Enuironment u. South Coast Air

Quality Management Dist. (2010) 48 Cal. th 310, 324 lair emissions permit gave facility

"no vested right to pollute the air at any particular level" (emphasis in original)h Sherwin-

Williams Co. u. South Coast Air Quality Managernent Dist. (2001) 86 Cal.App.4th 1258,

1273 [paint companies "cannot assert a property right to emit" pollutants]; Mobil Oil Corp.

u. Superior Court (1976) 59 Cal.App.Sd 293,305 f it is manifest the Oil Companies'right

13 Moreover, although auctions of carbon allowances are a relatively recent development,
familiar regulatory programs at the federal, state, and local levels rely on auctions to dis-
tribute scarce resources, such as oil and gas leases, taxi medallions, grazing rights, timber
rights, pollution permits, and frshing rights. (See AR C:1580; see also Afualo and McMilli-
an, "Auctions of Rights to Public Property," The New Palgraue Díctíonary of Economics
and the Law, Vol. 1 (1993) pp. 125-129;47 U.S.C. $$ 309(), 337(a) lauthorizing FCC to
auction electromagnetic spectruml.)
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to continue releasing gasoline vapors into the atmosphere is neither fundamental nor

vested"l.) Indeed, Petitioners never explain why regulated entities must receive 100 per-

cent of the allowances-and their cash value-rather than, for example, low-income com-

munities, organizations conducting research into carbon abatement strategies and tech-

nologies, or entities generating carbon-free energy. Petitioners' exclusive focus on the auc-

tion mechanism ignores the fact that allowances could be freely distributed to non-

regulated entities, who can then sell them into the allowance market. (AR C:1858 [ex-

plaining that "free allocation can also be employed to provide allowance value to other

parties [besides regulated entities]; these parties can subsequently convert this allowance

value into cash by selling the allowances to the compliance entities."l.)

Indeed, for all their strongly worded attacks on ARB's decision to employ auctions

as part of its allowance-distribution approach, Petitioners conspicuously avoid any refer-

ence to the text or policies of AB 32 to justify their preferred distribution methodology. In

fact, nothing in AB 32 even arguably commands ARB to give aïriay emission allowances to

regulated entities.

Moreover, AB 32 did not compel ARB to adopt a cap-and-trade program at all. (See

MS Br. at 20:2L-22.) The statute gives ARB the discretion to adopt a command-and-control

regulatory program under which ARB would compel all or a subset of GHG sources to in-

dividually reduce their emissions. Had ARB done so, regulated entities would face higher

compliance costs than under the cap-and-trade program, in which allowances can be pur-

chased when they are cheaper than reducing emissions on-site. And they would have no

claim that ARB had overreached in imposing those costs on them. Just as regulated enti-

ties have no right to be free from the cost of directly reducing their GHG emissions at the

source, they have no right to receive for free the valuable emission allowances that enable

them to avoid that cost.
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B. The Text and Structure of AB 32 Demonstrate That the Legislature
Delegated to ARB the Inevitable Choice of How to Distribute Emis-
sion Allowances.

Any cap-and-trade program presents a choice about how to distribute emission aI-

lowances. Just as the Legislature in enacting AB 32 did not choose a cap-and-trade pro-

gram over other potential regulatory means to achieve its ends, it did not choose how al-

lowances would be distributed under a cap-and-trade program. Rather, as the text and

structure of AB 32 make clear, the Legislature left both choices to ARB's expert discretion.

1. ARB's Determination That AB 32 Allowed It to Distribute Some
Allowances Through the Auction and Reserve Is Entitled to
Deference.

As described below , AB 32 unambiguously leaves to ARB the choice of how emission

allowances are to be distributed. But even if there were some uncertainty about whether

the Legislature intended to dictate how allowances would be distributed, ARB's interpre-

tation of the statute would be entitled to great deference.

In a recent case involving another air pollution control rule, the California Supreme

Court held that a court must "accordl] great weight and respect to the administrative con-

struction." (Arnerican Coatings Assn., Inc. u. South Coast Aír Quality Dist. (20L2) 54

Cat.4th 446, 461.) The degree of deference is "situational," but "greater weight may be ap-

propriate when an agency has a 'comparative interpretive advantage over the courts,' as

when 'the legal text to be interpreted is technical, obscure, complex, open-ended, or en-

twined with issues of fact, policy, and discretion."' (Ibid. (internal quotation marks omit-

ted).) Accordingly, if there is doubt about such a statute's meaning, a court must "defer to

the lagency's] reasonable construction." (Id. at 469.)

Moreover, the American Coatings Court held that, in some circumstances, the Leg-

islature "has delegated t}re task of interpreting or elaborating on a statute to an adminis-

trative agency." (54 Cal. t}' 446,461 (emphasis in original).) Such delegation need not be

explicit, but may be found "rühen the Legislature employs open-ended statutory language

that an agency is authorized to apply or when an issue of interpretation is heavily

20
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freighted with policy choices which the agency is empowered to make." (Ibid. (internal

quotation marks omitted); see also R. L. Management Co. u. Nøgel (1997) 58 Cal'App.4th

1285,1290 f'The degree of deference is highest in the case where the administrative agen-

cy has embodied its construction of the statute in a regulation."l.)

The present case lies at this far end of the spectrum of deference. Although AB 32 is

not especially "obscure," its subject is very much "technical" and "complex," and its delega-

tion to ARB is unquestionably "open-ended" and "entwined with issues of fact, policy, and

discretion." As described below, the Legislature granted ARB wide latitude to choose regu-

latory means to achieve the statut e's 2020 emissions limit, including balancing an array of

broadly worded statutory objectives. (See infra Argument I.B.3.) Moreover, the decisions

about how to design a regulatory regime to reduce GHG emissions from an economy of

California's size and diversity are necessarily "complex" and "technical." (See AIR, supra,

206 Cal.App.4th 1487,1502 [holding that "it is not for the court to reweigh the conflicting

views and opinions that were expressed on the[] complex issues" that ARB considered dur-

ing an exhaustive public processl.)

AltJrough AB 32 is clear in delegating virtually all of the specifics of a GHG regula-

tory program to ARB-including, most importantly, the "design" of methods to distribute

emission allowances if ARB decided to ad.opt a cap-and-trade program-the Court should

resolve any remaining uncertainty in favor of ARB's interpretation, informed as it is by

ARB's "expertise and technical knowledge." (American Coatings, suprø, 54 Cal.Ath 446,

46e.)

Z. AB 32 Explicitly Delegated to ARB the Responsibility to "De'
sign" Methods for "Distribution of Allowances" if It Adopted a
Cap-and-Trade Program.

AB 32 authorized ARB to adopt "market-based compliance mechanisms," including

a cap-and.-trade program, though it did not mandate such a program. (See suprø Back-

ground B.) Contrary to Petitioners' assumption, the Legislature did not decide how allow-

ances would be distributed under such a program. Rather, the statute expressly empo\¡¡ers
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ARB to decide how best to distribute allowances and provides criteria to guide that choice.

It directs ARB to "design the regulations, including distribution of emissions allowances

where appropriate, in a manner that is equitable, seeks to minimize costs and maximize

the total beneflrts to California, and encourages early action to reduce greenhouse gas

emissions." ($ 38562(bX1) (emphasis added).) ARB's choices must be designed to avoid dis-

proportionate impacts on low-income communities; reward early action; consider "cost-

effectiveness" and "overall societal benefits," and minirntze administrative burdens and

emissions leakage. ($ 38562(bX2)-(8); see also $ 38570(b).)

Petitioners fail to show that the Legislature's direction to ARB to "design" the

"distribution of allowances" refers solely to free allocation to regulated entities. Nor could

they: whether given an ordinary or technical meaning, "distribution of allowances" could

refer to a variety of mechanisms including free allocation (to regulated entities or others),

direct sale, or auctioning. (See City of Alhambra u. County of Los Angeles (2012) 55 Cal.4th

707, 718-19 [statutory terms should be given "ordinary and usual meaning"f; Yassín u.

Solis (2010) 184 Cal.App.4th 524, 531-32 ["In the absence of legislative intent to the con-

Irary, or other overriding evidence of a different meaning, technical terms or terms of art

used in a statute are presumed to have their technical meaning." (fn. omitted.)l

In its ordinary sense, "distribution" includes auctioning and other means of sale.

Numerous California cases in a variety of commercial contexts use forms of the word "dis-

tribute" to refer to the sale of products or property, such as the distributor of a product

who sells that product to retailers or end users. (See, e.g., Johnson u. Ford Motor Co.

(1980) 35 Cal.4th 1191, L202 ldiscussing "automobile distributors"]; Guild Wineries & Dis-

tilleries u. J. Sosnick & Soz (1980) 102 Cal.App.3 d 627 ,645, fn. 4 [noting a "dual distribu-

tion system markets a product through two separate and competitive channels"l; Carretti

u. Italpast (2002) 101 Cal.App.4th 1236,1250 ldiscussing a "product distribution system"

including sales to third partiesl; Ruger u. Superior Court (1981) 118 Cal.App.Sd 427,431

ldiscussing a corporation that "markets its products nationwide through distributors"]; see

also People u. Couarrubias (2011) 202 Cal.App.4th l, L4 [referring to "a complex heroin

22
RESPONDENT-INTERVENORS' BRIEF IN OPPOSITION TO PETITIONS FOR WRITS OF MANDATE
CASE NOS. 34-20 12-8000 13 1 3, 3 4-2013-8000 1464



1

2

3

4

5

6

7

8

I
10

11

t2

13

T4

15

16

t7

18

19

20

2L

22

23

24

25

26

27

28

distribution scheme"l.) In fact, "distribution" has been used specifrcally to describe the op-

eration of an auction. (See, e.g., Mahan u. Wood (1872) 44 Cal. 462, 468 ldiscussing articles

of incorporation providing that "parcels and subdivisions to be distributed shall be offered

by auction to the members."l.) For example, the FCC's auctioning of electromagnetic spec-

trum licenses is commonly referred to as "distribution" of such licenses. (See, e.g., Sioux

Valtey Rurøl Teleuision, Inc. u. F.C.C. (D.C. Cir. 2003) 349 F.3d 667, 669; DIRECTV, Inc.

u. F.C.C. (D.C. Cir. 1997) 110 F.3d 816, 825.)

Moreover, the phrase "distribution of emissions allowances" has a technical mean-

ing that encompasses at least the most widely recognized means of initially allocating

tradable emissions allowances in cap-and-trade systems. Auctioning is a widely recognized

methodology for distributing allowances and was recognized as such when AB 32 was

enacted.. Indeed, Petitioners concede that the Legislature \ryas a\Mare that auctions were

used in other cap-and-trade programs. (Chamber Br. at 20-21.) The Climate Action Teamla

produced a high-profile public report submitted to the Governor and the Legislature five

months before AB 32 \Mas enacted. (AR Add. A:6025-6281.) In discussing "[a]llowance

distribution" under "market-based program design options," the report states, "le]mission

allowances can be auctioned or given to regulated sources." (AR Add. A:6113.) Under the

heading "Allowance Distribution," the report further explains:

A market-based program requires that each facility under the cap hold suffr-
cient emission al-lowãnces to-cover its emissions. Emission allowances can be
auctioned (i.e., sold) or given away. . . . A hybrid approach can also be used, in
which some allowances are given away and some are auctioned.

(AR Add. A:6120; see also AR C:1855 lmain mechanisms of allowance distribution as "free

allocation and auctioning of allowances"l.) In the terminology of GHG control policy as it

existed on the eve of AB 32's enactment, an instruction to design regulations including the

la The Climate Action Team was created by Executive Order 5-3-05 in 2005 and is chaired
by the Secretary of the California Environmental Protection Agency. The CAT is tasked
with coordinating statewide efforts to reduce greenhouse gas emissions. AR Add. A:23768.
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"distribution of allowances" to satisfy various objectives would be understood to require

consideration of auctioning as well as free allocation.

Finally, even if the meaning of "distribution of allowances" were unclear, the Court

would need to defer to ARB's interpretation of the phrase embodied in the cap-and-trade

rule. Because "[t]his is an area where'the agency has expertise and technical knowledge,"'

and has applied that expertise in implementing the statutory language, the Court must

"defer to the [agency's] reasonable construction." (American Coatings, suprø,54 Cal.4th

446,469 (internal quotation marks omitted).) In fact, AB 32's use of "open-ended statutory

Ianguage that an agency is authori zed to apply" and the fact that the choice of distribution

methods "is heavily freighted with policy choices" both suggest that the Legislature dele-

gated to ARB the authority to give content to the undefined phrase "distribution of emis-

sion allowances." (See ld. at 46I.)

3. The Legislature's Delegation of Authority to Design Methods of
Allowance Distribution Is Consistent with AB 32's Broad Grant
of Authority to AR,B to Develop Regulatory Means to Achieve
the Statute's Ends.

Petitioners'assertion that the Legislature did not give ARB the authority to include

an auction and. resetve in the cap-and-trade program also collides with the structure of AB

82. Although the statute is specifrc in identi$ring proced.ural tasks and deadlines for ARB

in developing regulations to achieve the statute's emission reduction goals, it leaves wide

discretion to ARB about llne choice of regulatory tools to achieve those goals and how best

to apply an array of specifred policy criteria in doing so. ARB's decision to incorporate the

auction and. reserve into its cap-and-trade program was an exercise of the latter broad dis-

cretion.

As summanzed above, the statute leaves it to ARB to identiff, design, and imple-

ment measures to reduce GHG emissions to meet the statewide limit. (See A-IR, supra, 206

Cal.App.4th 1487,1495 lobserving that planning provisions "leave virtually all decisions

to the discretion of the Board...."l; see also supra Background B.) Throughout the statute,

the Legislature defined ultimate objectives and set forth guiding values, but assigned ARB
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the task of selecting the regulatory means to satisfy those objectives and values. (See, e.g.,

g 38530(a), (b) IGHG emission reporting rulesl; $ 38560 linstruction to adopt regulations to

"achieve the maximum technologically feasible and cost-effective greenhouse gas emis-

sions reductions"l; $ 38560.5 learly action measures]; $ 3S561(a), (b) [scoping plan to iden-

ti$'measures ARB deems "necessary or desirable" to achieve reductionsl; $ 38562(a), (b),

(c), (d) [emission limits and emission reductions measures]; $ 38570 lmarket-based com-

pliance mechanismsl.)

AB 32 thus does not dictate that ARB use a cap-and-trade mechanism or a com-

mand-and-control mechanism or any other mechanism; that choice is entirely ARB's to

make. Under the statute, the decisions about the design of such a mechanism are also

ARB's to make. Instead of dictating the selection or design of tools to achieve the statute's

ernission reduction goals, the statute provides objectives to inform ARB's decision. ARB's

chosen mechanisms must operate "in a manner that is equitable, seeks to minimize costs

and maximize the total benefits to California, and encourages early action to reduce

greenhouse gas emissions," ($ 38562(bX1)), and that "improves and modernizes Califor-

nia's energ'y infrastructure and maintains electric system reliability, maximizes additional

environmental and economic co-benefrts for California, and complements the state's efforts

to improve air quality," ($ 3S501(h)). The statute does not specify the weight that ARB is

to give these various criteria.

By contrast, AB 32 does provide specifrc direction to ARB in other areas. The stat-

ute specifres the process for ARB's development of regulatory tools and specifies dates by

which the required steps in that process must be complete. (See, e.g., $ 38550 [requiring

ARB to determine by January 1, 2008 what statewide emissions were in 1990 and estab-

lish a statewide limit for 2020 equal to that 1990 levell; $ 33560.5 [providing specifrc dead-

lines for identiffing and adopting "early action IGHGI emission reduction measures" and

for the enforceability of those measuresl; $$ 38561-62 lidentiSzing deadlines for adoption

and effectiveness of the scoping plan and implementing regulationsl; $ 38591 [requiring

ARB to convene an Environmental Justice Advisory Committee and ETAACI.) That the
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Legislature \Mas careful to cabin ARB's discretion on these procedural issues demonstrates

that its decision to avoid prescribing the choice and design of regulatory tools for ARB was

an intentional delegation of discretion. (Cf. Friends of Juana Bríones House u. Cíty of Palo

Atto (20L0) 190 Cal.App.4th 286, 308 ["As a comparison of the two provisions demon-

strates, the City knows how to legislate with greater specifrcity when it intends to, a cir-

cumstance that undercuts respondent's argument for implying language into [the law.]"].)

Moreover, the varied policy criteria that must guide ARB's design choices-cost-

effectivness, equity, maximizirtg benefrts to California, maximizing emission reductions,

etc.-demonstrate that the Legislature wanted ARB to consider a wide atray of

alternatives to find an optimal fit with AB 32's objectives. ARB determined that many of

the objectives are best furthered by the use of auctions. Petitioners strain to read the

objectiues out of the støtute, repeatedly suggesting that the relevant question is whether it

would be possible to achieve 1990 emissions levels by 2020 without the use of allowance

auctions or reserve sales. (See NAM Br. at 14:9-10 ["the sale of allowances is not remotely

necessary to satisfy the legislative purpose of AB 32, i.e., to reduce GHG emissions"l;

Chamber Br. at L4:20 [stating that "GHG reduction \ryas the Legislature's sole aim."].) By

mischaracterizíng the statute as concerned exclusively with reaching t}re 2020 emissions

target, Petitioners attempt to portray the auction as an illegitimate departure from the

proper scope of this "environmental protection statute." (Chamber Br. at 22:22-23) T}:e

Chamber goes so far as to dismiss broad swaths of the statute's plain language as merely

"aspirational." (Id. at 6, fn. 3.) It should go without saying that a statutory argument pred-

icated on denying effect to large portions of the statute is fundamentally flawed. (See

Delaney u. Superior Court (1990) 50 Cal.3d 785,798-99 ["Significance should be given, if
possible, to every word of an act. Conversely, a construction that renders a word surplus-

age should be avoided."l (citations omitted).)
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4. AB 32 Did Not Need to Specifically Authorize an Auction.

Petitioners invoke barkless dogs and elephant-frlled mouse holes to argue that AB

32 does not allow auctions because it does not explícitly aIlow them. (See Chamber Br. at

17:14-17 NAM Br. at t3:l-2; MS Br. at22:7-9.) Their menagerie of metaphors is a canard.

First and most important, AB 32 does specifically address the "distribution of al-

lowances": it expressly delegates to ARB the "design" of a system of distribution if ARB de-

cides to use a cap-and-trade system. (See szprø Argument I.8.2.) None of Petitioners' cas-

es involve an agency's exercise of authority under such an explicit delegation.

In fact, that express delegation demonstrates that Petitioners'theory is backwards.

As explained above, in 2006, auctioning and free distribution \ilere both widely recognized

methods of distributing allowances. (See, e.g., AR Add. A:6120). Having delegated to ARB

the choice of distribution methods, if the Legislature had meant to exclude from ARB's

consideration one or another of the recognized methods, it surely would have said so. But

instead the Legislature left to ARB the task of evaluating the potential \ryays of distrib-

uting emissions to achieve the statutory objectives.

Second, even without this specific delegation of authority to ARB, Petitioners'

position would be inconsistent with the statute's structure and approach: AB 32 works not

by specifuing particular regulatory mechanisms, but by directing ARB to apply its exper-

tise and conduct a thorough fact-finding process to decide what mechanisms best serve the

statutory objectives. (See suprd Argument I.B.3.) Nor does the open-endedness of such a

delegation mean that the Legislature failed to authorize the specifrc action the agency de-

cided to take. As the Third District has held, "The absence of any specific [statutoryl pro-

visions regarding the regulation of lan issue] does not mean that such a regulation exceeds

statutory authority . . . . The lagency] is authorized to 'frll up the details' of the statutory

scheme."' (California School Boards Assn. u. State Bd. of Equalization (2010) 191

Cat.App.4th 530, 544 (alterations in original).)

AB 32's open-ended delegation to ARB distinguishes this case sharply from Dyna-

Med, Inc. u. Fair Employment and Housing Commission (1937) 43 Cal.3d 1379, and Peral-
27
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ta Community College District u. Fair Employment and Housing Commission (1990) 52

CaI.3d 40, on which NAM heavily relies. (NAM Br. at 11-15, 17-13.) Those cases construed

statutory language that authorized the Fair Employment and Housing Commission to ap-

ply remedies "including, but not limited to" five enumerated remedies (Gov. Code $

t2gV1(a)), none involving damages. Concluding that the enumeration of remedies limited

the Commission's ability to impose a very different remedy based solely on the general "in-

cluding, but not limited to" language, the Court held that the Commission lacked the au-

thority to impose punitive damages. (See Dyna-Med,43 Cal.3d at 1391; Peralta, S2 Cal.3d

at 50-51.) Untike Dyna-Med. and Peralta, ÃB 32 does not enumerate particular regulatory

mechanisms, but rather gives the agency discretion to choose its own mechanisms guided

only by general policy criteria.

Third, it is hardly surprising that the Legislature delegated the choice of distribu-

tion methods to ARB rather than explicitly requiring or prohibiting any, when ARB might

moot the issue entirely by deciding not to use a cap-and-trade program at all.15 (See $

38570(a); see also MS Br. at 20:2I-22 1"A.8.32 permits but does not require CARB to

regulate greenhouse gases by a cap and trade program . ."1.) \Mhen AB 32 was enacted

in 2006, the Legislature wanted ARB to make program design decisions based upon an ex-

tensive administrative record yet to be assembled and public hearings yet to be conducted.

(See gg 38561, 38662(e)-(0, 38564, 38591, 38562(a).) It would have been bizarue for the

Legislature to preempt that elaborate planning process for the eventual regulatory pro-

gram by specifying the means of distributing emissions allowances that might never ex-

ist.16

15 The same can be said for the argument that AB 32 withheld auction authoritv because it
did;;tspã.ifu how auction proceeds would be expended. (See NAM Br. at 13:14-15.)

16 In 2010, two years after ARB included in the Scoping Plan a proposed cap-and-trade

progïam with an auction, Governor Schwarzenegger vetoed a bill that would have created

ã .o--onity benefrts fund with a portion of the auction proceeds. Even in 2010 the Gov-

ernor found that the legislation "propose[d] to spend money that does not currently exist

and might not ever exist." (R^IN, Ex. 1 (Assembly BiIl No. L405, Veto Message (Sept. 30,

2010).) This example illustrates the unreality of Petitioners' suggestion that the Legisla-
(footnote continued on next page)
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FinaIIy, the controversial nature of allowance distribution and the sums involved do

not show that the Legislature would have speciflred an auction if it had intended ARB to

use it. Because allowances are inherently valuable (see suprd, Background C.1), distrib-

uting those valuable allowances \Mas sure to be a topic of 'ligorous debate" however it was

resolved. (See NAM Br. at 15:13.) Giving a\¡¡ay all of the allowances-and their millions, if
not billions, of dollars in value-to the state's largest polluters would have been at least as

controversial as auctioning. In fact, ARB's decision to freely allocate a substantial portion

of the allowances did provoke widespread opposition during the rulemaking. (See, e.g., AR

H:773-780; see also AR C:1784.)

5. AB 32's Administrative Fee Provision Does Not Aid Petitioners.

Petitioners argue that AB 32's administrative fee provision, section 38597, shows

that the Legislature did not intend ARB to have auction authority. (Chamber Br. at 20:2-

7; MS Br. at l9:I2-I5; NAM Br. at I3:l-2.) That section authorizes ARB to adopt "a sched-

ule of fees to be paid by the sources of greenhouse gas emissions regulated pursuant to"

AB 32, to pay for the administrative costs of carrying out the statute. ($ 38597.) As an ini-

tial matter, Petitioners' "statutory argument would require this court to assume that our

Legislature chose a surprisingly indirect route to convey an important and easily ex-

pressed message." (Debbie Reynolds Prof. Rehearsal Studios u. Superior Court (1994) 25

Cal.App.4th 222,232.) The contention is particularly "surprising" given that AB 32 includ-

ed a "l]direct route" in which it could have delivered the message: the Legislature could

have limited the statute's express delegation to ARB of the design of provisions for "distri-

bution of allowances."

Moreover, Petitioners incorrectly assume that administrative fees and an allowance

auction are similar devices, so that the Legislature's endorsement of one implies rejection

(footnote continued from previous page)

ture, in 2006, well before ARB had decided whether to adopt and how to design a market-
based compliance obligation, surely would have focused debate upon the possible future
use of auction proceeds. (Chamber Br. at 15.)
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of the other, and that the fee provision would be mere "surplusage" if ARB could also auc-

tion allowances. (Chamber Br. at 20:8-11.) In fact the two serve fundamentally different

functions. The sole purpose of the section 38597 fee is to offset administrative costs (see $

57001 [requiring each department to establish a "fee accountability program" so that fees

are not more than reasonably necessary to fund cost-effective and effrcient programsl)

while the purpose of an auction is to distribute allowances in a manner that will serve the

varied statutory policies spelled out in AB 32 such as equity, administrative effrciency,

maximizing benefrts to California, and encouraging early reductions. (See suprd Back-

gtound C.3.c.) Given these explicitly different statutory purposes and functions, section

38597 cannot be read to impliedly preclude authority to employ allowance auctions. (See

Siluerbrand u. County of Los Angeles (2009) 46 Cal. t}n 106, 126 lthe canon that expression

of one thing implies exclusion of others "applies only when the Legislature has intentional-

ly changed or excluded a term by design. Furthermore, the principle always is subordinate

to legislative intent."l (quotation marks and citations omitted).)

C. Additional Considerations Demonstrate That the Auction and Price
Containment Reserve Are Within the Legislature's Broad Delegation
to ARB.

The 2012 Statutes Confirm ARB's Authority Under AB 32 to
Auction or Sell Allowances.

Beyond distorting the text and structure of AB 32, Petitioners' arguments would al-

so vitiate three recently enacted state statutes, the sole purpose of which is to guide the

investment of funds generated by the State's sale of allowances (See Sen. Bill No. 1018,

Stats. 2012, ch. 39, $ 25 (201L-2012 Reg. Sess.) (adding Gov. Code $$ 16428.8-16428.95);

Assem. BilI No. 1532, Stats. 2012, ch.807, $ 1(2011-2012 Reg. Sess.) (adding $ 39712);

Sen. Bill No.535, Stats. 2012, ch.830 (2011-2012 Reg. Sess.) (adding $ 39711).) T]¡'e2012

legislation directing the use of auction proceeds reflects the Legislature's awareness of,

approval of, and response to ARB's exercise of its delegated authority to adopt and design

a cap-and-trade program with an auction.

30
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SB 1018 creates the Greenhouse Gas Reduction Fund, where auction proceeds are

deposited and requires agencies to develop a record documenting how expenditures fur-

ther the regulatory goals of AB 32. (See Gov. Code $ 16428.8(b) lapplying to "all moneys

collected by the State Air Resources Board from the auction or sale of allowances, pursu-

ant to a market-based compliance mechanism established pursuant to IAB 32]."D AB 1532

directs ARB and the Department of Finance to develop triennial investment plans for the

expenditure of auction proceeds in measures and projects that reduce GHG emissions in

specific categories that further the regulatory purposes of AB 32. ($ 39712(Ð, added by

Stats. 2012, ch.807, $ 1.) Finally, SB 535 requires that at least 25 percent of auction pro-

ceeds be invested in measures and projects that reduce GHG emissions and provide bene-

fits to California's most disadvantaged communities, and that ten percent of those

measures and projects be located in those communities. ($ 39713(a), added by Stats. 2012,

ch. 830, $ 2.)

"A subsequent expression of the Legislature as to the intent of the prior statute,

although not binding on the court, may properly be used in determining the effect of a pri-

or act." (Western Security Bank u. Superior Court (1997) 15 Cal.4th 232, 244.) T]i'e 2012

statutes are compelling evidence of the meaning of AB 32, because their very reason for

existence is dependent on the Legislature's having previously authorized ARB to auction

or sell allowances when it enacted AB 32. If it did not, each of those three statutes would

be a nullity. Plainly, the Court should avoid an interpretation of AB 32 that entirely uiti-

ates three separate statutes. (See Coso Energy Deuelopers u. County of Inyo (2004) I22

Cal.App.4th 1512,1530 [adopting an interpretation of an earlier statute that "gives effect"

to a later statute and rejecting contrary interpretation because it would render the later

statute 'lirtually meaningless"l; see also Shoemaker u. Myers (1990) 52 Cal.3d 1,22 l"We

do not presume that the Legislature performs idle acts, nor do we construe statutory pro-

visions so as to render them superfluous."].)

T}re 20t2legislation also demonstrates that "the Legislature [knew] full well that"

ARB had interpreted AB 32 to authorize allowance distribution through auctions and re-

1
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serve sales "and. the Legislature is fine with that interpretation." (See Morning Stør Co. u.

Bd.. of Equølization (2011) 201 Cal.App.4th 737,748.) "This is strong evidence that" ARB's

allowance-distribution policies are consistent with AB 32. (See ibid.)

Z. Article 16, $ 6 of the State Constitution Further Supports ARB's
Construction of AB 32.

Petitioners' position that AB 32 requires free allocation to emitters in all circum-

sta,nces is all the more untenable because it would contravene the California Constitution's

prohibition upon gifts of "things of value" absent a public determination that the gift

serves some public purpose. (See Cal. Const., Aft. 16, $ 6 lproviding that the Legislature

shall have no "power to make any gift or authorize the making of any gift, of any public

money or thing of value to any individual, municipal or other corporation whatever"]; see

also City of Marina u. Bd,. of Trustees of the Cal. State Uniu.(2006) 39 Cal.4th 341, 363

fn.13 lconstitutional prohibition "also applies to public agencies"l; People u. Honig (1996)

48 Cal.App.4th 289,352 ["public offrcials have no authority to spend public funds" without

a,,legislative determination" that it is in the public interestl.)17

"[W]hen some or all allowances are allocated gratis ... government is transferring

wealth to the private sector." (AR Add. A:9970.) Free allocation of some allowances serves

public purposes in some circumstances. (See AR C:68.) However, a rigid rule rnandating a

full giveaway of all allowances to emitters would be an unjustified wealth transfer from

the public to private interests.

Petitioners do not identify any fi.nding in AB 32 or any basis in the rulemaking rec-

ord to conclude that a giveaway of att allowances would serve the public interest. Their

reading therefore runs straight against the state constitutional prohibition against gifts of

17 California also recognizes a private right of action against public offrcials to enjoin the

waste of public funds. (See Code Civ. Proc. $ 526a; County of Ventura u. Støte Bar (1995)

35 Cal.App.4th 1055, 1059 ["4 public expenditure is a waste of public funds . . . if it is 'to-

tally unnecessary' or'useless'or'provides no pubtic benefit."' (quoting Sundønce u. Munic.

C¿. (1936) 42Cal.Sd 1101, 1138-39)1.)
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public resources, and that is another reason, beyond its disconnection from the statutory

text, to reject it.

3. The "Constitutional Avoidance" Canon Does Not Aid Petition-
ers.

Petitioners are correct that courts should read statutes, if possible, to avoid consti-

tutional problems (Chamber Br..at 24:7-9), but that principle "does not come into play un-

Iess there is an ambiguity that raises serious constitutional questions." (Gilbert u. City of

Sunnyuale (2005) 130 Cal.App.4th L264, 1285 (citing People u. Anderson (1987) 43 Cal.3d

1104,1146). In particular, "the interpretation to be rejected must raise graue and doubtful

constitutional questions." (Anderson, 43 CaLSd 1104, 1146.) Because, as we show below,

their "unconstitutional tax" argument is meritless, the constitutional doubt principle does

not aid Petitioners.ls

D. Petitioners Cannot Show That ARB's Choice of Methods to Distribute
Allowances Is Arbitrary and Capricious.

Because the Legislature contemplated that ARB would decide how to distribute the

valuable allowances that are necessarily a part of any cap-and-trade program, Petitioners

can only undo ARB's choice if they can prove that ARB's choice was arbitrary and capri-

cious. They have not come close to doing so.

The cap-and-trade rule is a quasi-legislative act, which brings to court a "strong

presumption of validity." (Western States Petroleum Ass'n u. State Dep't of Health Serus.

(2002) 99 Cal.App.4th 999, 1007.) The court's review is "confined to the question of wheth-

er the laction] is 'arbitrary, capricious, or lwithout] reasonable or rational basis."' (Atneri-

can Coatings, supra, 54 CaI.At}n 446,460 (second alteration in original).) "A court passing

on the means employed by an agency to effectuate a statutory purpose will not substitute

its judgment for that of the agency in the absence of arbitrary and capricious action."

(Carrancho u. CaL Air Resources Bd. (2003) 111 Cal.App.4th 1255, 1272.) Review is par-

18 And, as just noted, Petitioners' own reading of the statute would contravene the state
constitutional ban on donations of public resources that lack a public purpose.
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ticularly limited where, as here, the agency's action involves "technical matters requiring

the assistance of experts and the study of marshaled scientifrc data," and thus "courts will

permit administrative agencies to work out their problems with as little judicial interfer-

ence as possible." (Støuffer Chemical Co. u. Air Resources Bd. (1982) 128 Cal.App.3d 789,

795.) Courts exercise this limited review of quasi-legislative acts "out of deference to the

separation of powers between the Legislature and the judiciary, to the legislative delega-

tion of administrative authority to the agency, and to the presumed expertise of the agen-

cy within its scope of authority." (San Francisco Fire Fighters Local 798 u. City and

County of Søn Francisco (2006) 38 Cal.4th 653, 667.)

Petitioners have not begun to carry this heavy burden. In fact, ARB's judgment was

sound and fully consistent with the criteria that AB 32 directed it to apply. ARB distribut-

ed some allowances for free to help covered entities transition into the program and avoid

leakage risk. (See supra Background C.3.a.) ARB placed a small number of allowances in a

strategic price containment reserve to keep costs in-check. (see szprø Background c.S.b.)

And ARB chose to distribute the remaining allowances via auction because auctions pro-

vide many benefits-promoting equity, creating transparency, supporting market effrcacy,

avoiding windfall profits, and recognizing early reductions-that further the fulfrllment of

AB 32's policy criteria. (See supra Background C.3.c.) Auctions support market efficacy be-

cause they:

ance

,ii
efli-

cient flow of allowances.

(AR C:1775; see also AR C:1749 [citing experience with European Emissions Trading Sys-

teml.) Further, ARB found that auctions avoid firms' earning unjustifred windfall profrts

by receiving free allowances and passing through to customers the "cost" of using those al-

lowances for compliance rather than selling them on the market, as occurred under the

EU-ETS. (AR C:1721.) ARB also concluded that auctions can promote economic efliciency,

competition, and fairness by "treat[ingì new entrants fairly and reward[ing] efficient
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frrms.,, (AR C:1776; see also ibid,. l"Auctioning allowances would treat these potential new

businesses equitably relative to previously established firms"l.) And it found that auctions

serve the statutory interest in supporting early emissions reductions. (AR C:t743, 1776;

see also $$ 3S562(b)(1), 38562(bX3).)

ARB's decision to seII a limited number of allowances from the reserve also furthers

the statutory objectives giving effect to AB 32's focus on achieving emission reductions

cost-effectively, as market price spikes can create large and avoidable costs for partici-

pants and the progïam as a whole. ($ 38562(bX1), (5).)

But in other contexts, ARB conchided, free distribution of allowances would best

serve the legislative objectives. For example, ARB distributed emissions allowances at no

cost to ¿,trade-exposed industries," which would not be able to pass on compliance costs, to

guard against emissions leakage. (AR C:1779.) Simitarly, ARB set up a system tailored to

the unique characteristics of the electricity sector in which allowances are distributed for

free but utilities are required to sell all allowances at auction and use the proceeds to ben-

efit rate payers and further AB 32',s purposes. (AR C:1724.)

petitioners have not come close to demonstrating that ARB acted irrationally in ap-

plying the statutory policy criteria to design a system of allowance distribution. According-

ly, the Court must uphold ARB's carefully designed system'

¡1. Neither the Distribution of Allowances by Auction nor the Sale of Allow'
ances from the Price Containment Reserve Imposes a Tax Under Proposi'
tion 13.

petitioners also argue that distributing emissions allowances by auction or from the

reserve violates Article XIII A, Section 3 of the California Constitution, the restrictions on

new state taxes adopted in 1978 as part of Proposition 13. On the contrary, both the auc-

tion and the reserve are markedly different from taxes, and the Court should reject Peti-

tioners' efforts to shoe-horn them into that category'

When AB 32 was enacted in 20}6,Article XIII A, Section 3 provided,

any changes in State taxes enacted for the pu,rpose of increasing revenues
;"äú¿ã;;;r"dtîttLr"tã *h"th"t by increas-ed i'ates or changes in methods
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of computation must be imposed
of all members elected to each of

by an Act passed by not less than two-thirds
the two houses of the Legislature . . .

Because neither the auction nor the reserve constitutes a "tax[] enacted for the purpose of

increasing revenues," neither was subject to Proposition 13's procedural requirements.le

A. Petitioners Must Prove that the Sale of an Allowance from the Auc-
tion and the Price Containment Reserve Imposes a Tax.

1. Petitioners Ilave the Burden of Proof.

To prevail, any party challenging a program under Proposition 13 bears the burden

of demonstrating that the program imposes a tax. (Californía Førm Bureau Federation u.

StateWater Resources Control Boa,rd (2011) 51 Cal.4th 421,436.) Petitioners thus bear the

burden of proving that the auction and sale of allowances impose "taxes enacted for the

purpose of increasing revenues" under Proposition 13. (See iåid.)

Petitioners also must contend with canons of construction that preclude courts from

invalidating state statutes and regulations unless that invalidity is indubitable. First, "be-

cause article XIII As two-thirds vote requirement is inherently undemocratic," its terms

"must be strictly construed and ambiguities therein resolved so as to limit the measures to

which the two-thirds requirement applies." (See Collier u. City and County of San Francis-

co (2007) 151 Cal.App.4th L326,1338 (quoting City and County of San Francisco u. Farrell

(1932) 32 Cal.3d 47, 52).) Second, "e,ny cortstitutional limitations on legislative power are

to be narrowly construed." (Californiø Housing Fínance Agency u. Patitucci (1978) 22

CaI.3d 171-,175 (emphasis added).) "If there is any doubt as to the Legislature's power to

act in any given case, the doubt should be resolved in favor of the Legislature's action."

(Collins u. Riley (1944) 24 Cal.2d 9I2,916.)

1e Section 3 of Article XIII Awas amended by Proposition 26in2010, aft,er enactment of
AB 32 but prior to ARB's adoption of the cap-and-trade rule. Petitioners do not argue that
it applies here, and for good reason: it applies only to "any change in state statute which
results in any taxpayer paying a higher tax" (Cal. Const. Art. XIII A, $ 3 (2013) (emphasis

added)), and thus it does not apply to ARB's cap-and-trade regulation.
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2. Petitioners Cannot Carry Their Burden Merely by Showing
That the Auction Does Not Impose a Sínelaír Pøínt Regulatory
Fee.

Petitioners maintain that they need only prove that ARB's system of distributing al-

lowances does not meet the standards for a "regulatory fee" set out ín Sincløir Paint Co. u.

State Board of Equølízation (1997) 15 Cal.4th 866. (See MS Br. at 9:20-22; NAM Br. at 19:

9-13 larguing that "[b]ecause" AR 32 does not satisfy t}:e Sinclair test, it "imposes an un-

constitutional tax"l; see also Chamber Br. at 24:26.) This is a straw man. The auction and

reserve do not, and are not intended to, impose regulatory fees of the kind discussed in

Sinclair Paint. But contrary to Petitioners' mistaken view, that does not mean that they

impose "taxes" subject to Proposition 13.

As California courts have repeatedly insisted, a plaintiff invoking Proposition 13

must affirmatively demonstrate that the challenged measure is a tax. In affrrming this

Court's holding that a penalty for understating corporate taxes was not a tax, the Third

Appellate District held that Proposition 13 does not set up a regime "in which a'tax'is the

general rule and a'fee' the limited exception." (Cølifornía Taxpayers Assn. u. Franchise

Tax Bd. (2010) 190 Cal.App.4th 1139, 1146.) A plaintiff cannot proceed by such "reverse

logic"; it cannot establish that a given payrnent or charge is a tax simply because it is not

among the categories of "fees" that previously have been held not to be taxes. (See Alamo

Rent-a-Car, Inc. u. Bd. of Superuisors of Orange County (1990) 22I Cal.App.Sd 198,205-

06.) If the challenged measure is "not the type of exaction which article XIII A was de-

signed to reach," then further scrutiny is "unnecessary." (Id. at 206; accord, Brydon u. East

Bay Municipal Utílity District (1994) 24 CalÑpp.4th 178, L94 [following Alamo].) Indeed,

California courts have upheld a variety of charges though they did not frt into the general

categories of charges that had been previously upheld. (See, e.g., Alømo Rent-ø-Car, 221

Cal.App.3 d at 205 [upholding off-airport rental car fee]; Euøns u. City of San Jose (1992) 3

Cal.App.4th 728,739 lupholding charge despite its differences from traditional special as-
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sessmentsl; California Taxpayers, 190 Cal.App.4th L139, 1150 [upholding penalty for un-

derpayment of taxesl.)

Accordingly, Petitioners must demonstrate affirmøtiuely th;at sale of emissions aI-

lowances at auction or from the reserve "bears . . . the indicia of taxation which California

Constitution, article XIII A purported to address." (Brydon, supra,, 24 Cal.App.4th 178,

194.) It is not enough to show they are unlike one or more of the categories of fees that

courts have previously held not to be taxes. Petitioners' efforts to pound the square peg of

the auction and reserve into the round hole of Slnclair Paint are therefore misdirected.

Sinclair Paint considered an exaction imposed on manufacturers of lead products

and intended to fund a public program to mitigate the harms of lead poisoning. The fee

was adopted for the purpose of funding mitigation programs including services like screen-

ing and progïam management for children with lead poisoning, identifring lead contami-

nants, and providing education for health professionals. (Sincløir Paint, supra, 15 Cal.4th

866, 871.)

The auction and reserve are completely different. As described further below, they

\Mere not adopted for the purpose of raising revenue.20 Rather, they are integral parts of

ARB's system of distributing the valuable rights that are inevitably created in the opera-

tion of a cap-and-trade regulatory program. (See supra Background C.1, C.S.c.) The num-

ber of allowances that are distributed by auction or from the reserve, rather than by free

allocation, is based not on raising revenue but rather on ARB's determination of how best

to apply the policy criteria set out in AB 32.

20 In fact, AB 32 separately imposes a Sincla,ir Pøint regulatory fee. ($ 38597.) That fee,

which Petitioners do not challenge, is specifically designed to cover the full administrative
costs of implementing AB 32.
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B. The Sale of Allowances at the Auction and from the Price Contain'
ment Reserve "Bear[] None of the Indicia of Taxation."

Petitioners cannot meet their burden of showing the auction and reserve impose

taxes, because these measures "bear[] none of the indicia of taxation which [Proposition

131 purported to address." (Brydon, supra,24 Cal.App.4th 178,194.)

l. AR,B Did Not Adopt the Auction or Price Containment Reserve
for the Purpose of Raising Revenue.

The constitutional supermajority requirement applies to "changes in State taxes

enacted for the purpose of increasing revenues collected pursuant thereto." (Cal. Const.,

Art. )(|II A, $ 3, as adopted June 6, 1978.) Measures enacted for a non-revenue purpose

thus fall outside the scope of Article XIII A, Section 3. (See, e.g., Sinclair Paint, supra, t5

Cal.4th 866, 879 ["If regulation is the primary purpose of the fee measure, the mere fact

that the measure also generates revenue does not make the imposition a tax"l (citing

united Business Com. u. City of San Diego (1979) 91 Cal.App.Sd 156, f65); Riuer Garden

Retirement Home u. Franchise Tax Bd. (2010) 186 Cal.App.4th 922,950 lrejecting a Propo-

sition 13 challenge to a policy directive that "was not developed or implemented 'for the

purpose of increasing revenues collected"'l; see also Mills u. County of Trinity (1980) 108

Cal.App.Sd 656, 660 lrejecting broad definition of "tax" as including all fees and charges

that exact money for public purposesl.) Courts have repeatedly recognízed that Sections 3

and 4 of Article XIII A were designed to encompass charges that are "intended to replace

revenues lost as a result of' Proposition 13's restrictions on property taxes. (Røss Bldg.

Pørtnership u. Cíty and County of San Francisco (1987) 199 Cal.App.Sd 1496, 1505; see

also Søn Diego Gas & Electríc Co. u. Søn Diego County Air Pollution Control Dist. (1988)

203 Cal.App.Sd 1132, 1148.)

The California Supreme Court has likewise recognized that, "[i]n general, taxes are

imposed for revenue purposes." (Sinclair Paint, supra, 15 Cal.4th 866,874 (citing County

of Fresno u. Malmstrom (1979) 94 Cal.App.ïd974,983 l"Taxes are raised for the general

revenue of the governmental entity to pay for a variety of public services."l); Morning Star,
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suprø,201 Cal.App.4th 737,756 [frnding that a charge is a tax because it "seeks to raise

revenue to pay for a wide range of governmental services and programs related to hazard-

ous waste control that are unrelated to the ltaxed] activity"l; Northwest Energetic Seruices,

LLC u. California, Franchise Tax Bd. (2008) 159 Cal.App.4th 84L, 854 ["The essence of a

tax is that it raises revenue for general governmental purposes. . . ."].) In contrast, policies

that are not principally designed to raise revenue are not "taxes" under Article XIII A,

Section 3. (See California Taxpayers, su.pro,, 190 Cal.App.4th 1139, 1148 lexplaining that a

monetary penalty was not a tax "because a tax has as its primary purpose the raising of

revenue"l; Ríuer Garden Retirement Horne, supra, 186 Cal.App.4th 922,950.)

Neither the auction nor the reserve was "enacted for the purpose of increasing reve-

nue." ARB's reasons for including the auction and reserve as part of the system of emis-

sions allowance distribution included promoting equity through avoiding windfall profits

for regulated entities and enhancing the effìcacy of the emissions trading program by

promoting price discovery and information equity. (See szprø Background C.3.c.) The pur-

pose of the reserve is not revenue generation, but increasing certainty for regulated enti-

ties and ensuring market stability by offering a limited number of allowances at a speci-

fied price. (See supra Background C.S.b.) If the market price for allowances does not reach

threshold levels, the reserve allowances will never be sold. (See ibid.) Since the reserve

serues its purpose even if it generates no revenue at all, it clearly was not "enacted for the

purpose of increasing revenues."

In fact, many of the choices ARB made in designing the cap-and-trade program op-

erate to reduce the proceeds from the auction. For example, ARB chose to allow regulated

entities to use "offsets" to meet up to eight percent of their compliance obligation. (Cal.

Code Regs. tit. 17, $ 95854.) If regulated entities could not purchase offsets, demand for

allowances would be greater and prices at auction higher. (AR C:28.) Further, the primary

purpose of the reserve itself is to prevent the price of allowances from rising too high by

guaranteeing allowances will be available to regulated entities at lower-than-market pric-

es if open-market prices exceed certain levels. ARB could instead have chosen to auction
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those allowances and take advantage of high market prices if they occurred. And finally, of

course, ARB chose to distribute many of the allowances for free.

2. Participation in the Auction Is Not Compulsory.

"[T]axes are compulsory in nature." (Californiø Bldg. Industry Assn. u. Gouerning

Bd. (1938) 206 Cal.App.S d 212,236j This fundament of taxation has been repeatedly rec-

ognized by the courts,2l by lexicographers,22 and by courts citing lexicographers.2s

Citizens voluntarily p.y money to the state in a wide variety of circumstances-

including purchases or leases of state property and licensing use of state resources-but

these payments have never been held to be taxes-and few if any would even argue them

to be such. (See Nøglee, supra, 1 CaI. 232,253 lholding that charge imposed on foreign

miners in California was not a tax because "[t]he foreigner may pay, or need not pay, the

specified amount, depending upon his own option whether he will, or will not, engage in

mining operations"].)

21 See, e.g., People ex rel. Atty. Gen. u. Naglee (1850) 1 CaL 232,253 ["The word tax, in its
common acceptation, denotes some compulsory exaction, which a government makes upon
persons or property within its jurisdiction, for the supply of the public necessities."l;
Northwest Energetíc Seruices, supre' 159 Cal.App.4th 841, 854 ["The essence of a tax is
that it raises revenue for general governmental purposes and is 'compulsory rather than
imposed in response to a voluntary decision to seek benefits."' (quoting Sinclair Paint, su-

pra, t5 CaI. 4th 866, 87 4-7 5) (ellipses omitted)l .

22 See, e.g., Black's Law Dictionary 1457 (6tlrr ed. 1990) l"Essential characteristics of a tax
are that it is not a voluntary payment or donation, but an enforced contribution, exacted
pursuant to legislative authority."J; Webster's Third New International Dictionary 2345
(2002) ldefining tax as "a usu. pecuniary charge imposed . . . upon persons or property for
public purposes: a forced contribution of wealth to meet the public needs of a govern-

ment"l ; The Penguin Dictionary of Economics 378 (7th ed. 2003) ["4 compulsory transfer of
money . . . from private individuals, institutions or groups to the government."li Jay M.

Shafritz, The Hørper Collins Dictionary of American Gouernment and Politics 557 (1992)

['.A compulsory contribution exacted by a government for public purposes."].

23 Florists' Mut. Ins. Co. u. Ludy Greenhouse Manufacturing Corp. (S.D. Ohio 2007) 52L

F.Supp.2d 661, 688-89 ["[t]he defrnition of 'tax,'as provided in the Oxford English Diction-
ary, is "'a compulsory contribution to the support of government . . . ."'1.
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In numerous Proposition 13 cases, courts have found that payments are not com-

pulsory, and therefore not taxes, where the payor's obligation is triggered by his own vol-

untary actions. (Terminal Plazø Corp. u. City and County of San Francisco (1986) 177

Cal.App.3d 892, 907 [holding that "fees [] exacted only if the property owner elects to con-

vert his property to another use" are not a taxl; Trent Meredith, Inc. u. City of Oxnard

(1981) 114 Cal.App.Sd 317, 328 lholding that "the payment of fees as a condition precedent

to development is voluntary in nature" and therefore not a tax];Russ Bldg. Partnership,

supra, 199 Cal.App.Sd 1496, 1505 [a transit fee "triggered by the voluntary decision of the

developer to construct office buildings" is not a taxl .) In Californiø Bldg. Industry Assn.,u.

Søn Joaquin Valley Air Pollution Control District t}re court held that a regulatory re-

quirement that developers either reduce local air emissions on-site or pay a fee to reduce

the emissions off-site was not compulsory because

fee payers have some control both over when, and if, they pay any fee, i.e.,
when or if they elect to engage in a regulated activity, and"/or the amount of
the fee they are compelled to pay. For example, fee payers can modify their
conduct to pollute less or consume less water.

((2009)178 Cal.App.4th I20, L32; accord, Brydon, supra, 24 Cal.App.4th 178,194 [holding

that challenged water rate "\Mas not compulsory to the extent that any consumer had the

option of reducing his or her consumption"].)

The emissions allowance auction and reserve mechanisms involve even less compul-

sion than the charges upheld in the cases just mentioned. Under the cap-and-trade rule,

regulated entities have complete control over whether and when they buy emission allow-

ances at auction and from the reserve. As ín Calífornia BIdg. Industry Assn., regulated en-

tities can reduce their GHG emissions and thereby reduce their compliance obligation and

need for allowances. But regulated entities have even more leeway here: they need not

purchase allowances from ARB whether or not they reduce their own emissions. They may
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(and do) purchase allowances from private sellers or from other regulated entities.2a (See

supra Background C.1.) They may "bank" their allowances by reducing emissions early

and saving allowances from the early program years, when allowances are relatively more

plentiful and more are provided for free, and thereby reduce the need to purchase allow-

ances in later years. (Cal. Code Regs. tit. 17, $$ 95802, 95922(a).) They also have the op-

tion to use offset credits from a sector not regulated by the cap-and-trade program to meet

up to eight percent of their compliance obligation. (id. $ 95854.) Finally, they need only

surrender suffrcient allowances or offsets to cover their emissions every three years, allow-

ing them great flexibility in choosing from among these many compliance options. (ld. ç

95856; AR C:26; see generally AR C:I439-1483 [4l-page "Compliance Pathways Analy-

sis"].)

In other words, the auction is unlike a tax in that there is no legal requirement to

participate in the auction and thus no penalty for declining to do so. The obligation im-

posed by the cap-and-trade program is not participation in the auction; it is the triennial

surrender of compliance instruments in an amount equal to the entity's GHG emissions.

(Cal. Code Regs. tit. 17, $ 95856.) This requirement is unrelated to the auction because

regulated entities can reduce their need for allowances in the numerous ways indicated

above. By contrast, in the case of a tax there is a severe penalty imposed for failure to pay.

(See Nøglee, su.prd, 1 Cal. 232,253 ["[A tax's] payment is enforced, sometimes, by impris-

onment of the person; at others, bythe sale of property."]; see also, e.g., Rev. & Tax. Code

$ 19138 [imposing a penalty for understating taxes by more than $1 million in any given

tax yearl.)

Finally, the fact that unregulated entities, such as financial firms, have elected to

purchase allowances at auction underscores that participation in the auction is voluntary.

2a They may also purchase allowances at the consignment auction, through which utilities
may auction allowances that they were allocated for free. (Cal. Code Regs. tit. 17, $

95910(d); see also supra. Background C.3.a.) Petitioners do not appear to challenge the
consignment auction, but rather claim only that ARB cannot adopt any distribution meth-
od that results in gouernment revenue.
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The auction is an exchange where private entities (both regulated and unregulated) act as

both buyers and sellers. (See Cal. Code Regs. tit. 17, $$ 95910(d),959I2(d).) Unregulated

entities opt into the auction when they believe they will be able to sell the allowances later

for more than they pay for them at auction. In the first three auctions, unregulated pur-

chasers have bought between three and 12 percent of allowances. (Respondent-

Intervenors' Request for Judicial Notice in Support of Opposition to Petitions for Writs of

Mandate ("R^IN"), Ex. 2, at 1-3. lCalifornia Air Resources Board Quarterly Auctions 1, 2,

and 3: November 2012, February 2013, and May 2013 Summary Results Reports (June 5,

2013)l) True taxes are not known to attract volunteers.

Auction Participants Receive an Exclusive Private Benefit in
Exchange for a Winning Bid.

3.

The auction and reserve are also unlike tax mechanisms because the purchaser of

allowances obtains a particul arized and exclusive benefit as consideration for the purchase

price: emissions allowances that can be used, banked, or sold. Taxes, by contrast, typically

offer no direct return to the payor. "[A] tax can be levied 'without reference to peculiar

benefits to particular individuals or property.' Indeed, '[n]othing is more familiar in taxa-

tion than the imposition of a tax upon a class or upon individuals who enjoy no direct ben-

efit from its expenditure (Knox u. City of Orland (1992) 4 CaI. th 132,I42 (quoting

Fenton u. Cíty of Delano (1934) 162 Cal.App.Sd 400, 405 and Carmichael u. Southern Coal

Co. (1937) 301 U.S. 495, 52L-22) (citations omitted); see also 9 Witkin, Summary 10th

(2005) Tax, Ç t, p. 25 ["[I]n taxation . . . no compensation is given to the taxpayer except by

way of governmental protection and other general benefrts."l.)

In contrast, charges that secure to the payor a specifrc benefit are exempt from

Proposition 13:

The public as a whole may be incident
the chargel, but the discrete group is
of these funds. The public should not
through taxation which benefrts only
is asked to do so, it must agree by
where the burden for these èxpenditures is borne by the group speciflrcally
benefitted by them, Proposition 13 is not implicated.
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(Euans, supra, 3 Cal.App .4lh 728, 738 (citations omitted).)

The auction and reserve represent a basic mercantile quid pro quo, in which suc-

cessful bidders receive tangible benefits. These benefits constitute exclusive, highly valua-

ble rights that are distinguishable from the generalized benefrt of the cap-and-trade pro-

gram enjoyed by the public atlarge.2s (See supra Background C.1.) Allowances have value,

which purchasers can realize by banking the allowances, selling them, or using them to

meet their compliance obligation instead of investing in process or equipment modifica-

tions to reduce their emissions. (Cal. Code Regs. tit. L7, $ 95922(a) lallowing banking]; id.

$ 95921 [governing trade of allowances]; ,d. $ 95856 [governing surrender of allowances].

That value is not created by the auction, but rather by the emissions cap-which Petition-

ers have not challenged-which creates demand for and scarcity of emission allowances.

(See suprø Argument I.A.)

Participants bid in the auction precisely because allowances have value, and their

bids will not exceed the value that they expect to receive from those allowances. Members

of regulated industries may choose to participate if purchasing allowances at auction is

cheaper than an equivalent reduction in emissions. In that case, the value to the bidder is

the avoided cost of investments in emission reductions. (AR C:83 ["An entity would buy an

allowance if the market value of the allowance is less than the entity's cost of reducing

emissions"l.) As previously noted, frrms in the frnancial industry participate in the auction

25 Taxes frequently fund "public goods," such as transportation infrastructure or public
safety. These goods are to a large extent "nonexcludable," in that individuals cannot readi-
ly be excluded from enjoying their benefits, and "nonrival," in that one's enjoyment of the
benefits does not reduce another's ability to enjoy them. (See The Penguin Dictionary of
Economics, su.pra' at 316-317.) By contrast, the allowances that bidders purchase at auc-
tion are private goods: they are enjoyed solely by the purchaser; it may exclude others
from using them and the purchaser's use prevents another from using them. (See ióid.)
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because the value of the allowances is not only manifest now, but expected to increase in

the future.26 (See suprø Argument II.B.2.)

4. The Price of an Allowance Is Set by the Market, Not by ARB.

Another standard indicium of taxation is that the government fixes the amounts

that taxpayers owe, using generally applicable rules. (9 Witkin, Talc, supro,, $ 1 ["in taxa-

tion, the taking applies uniformly among all persons in a particular class"l.) The text of

Article XIII A, Section 3 reflects this assumption that taxes are set by the State: it applies

only to "changes in State taxes" that raise new revenue "by increased rates or changes in

methods of computation." (Cal. Const. Art. XIII A, $ 3 (emphases added); see Caliþrnia

Taxpayers Assn., supra, 190 Cal.App.4th 1139, Ll49 lit "carries a certain irony" that Peti-

tioners claim that a policy that'"does not impose an increase in the tax rate or a change in

the method of tax computation" violates this provisionl.)

In contrast, the allowance purchase price is set by competitive bidding and the re-

serve is only accessed if the market drives prices above a certain level.27 (See MS Br. at

15 19-22 lauction proceeds are not determined by ARB, "but rather [by] economic forces

operating within the auction, which are a function of the internal calculus of each Covered

Entity's cost-benefrt analysis regarding whether to control emissions at the source or to

purchase allowances"l.) The allowance purchase price reflects principles of supply and

demand including private decisions about how many privately-held allowances to sell at

auction; the cost-effectiveness of on-site emission reductions, the price and availability of

offset credits, and the price and availability of allowances on the private market. (See

ibid.; see also AR C:26.) This marketplace does not bear any resemblance to a tax. The

auction does not generate revenue by setting tax "rates" or any other "method[] of compu-

26 Ironically, the only tax that anyone will pay as a result of the auction is the tax on the
gains from selling allowances at a profit. (See generally Joint Committee on Taxation,
Climate Chønge Legisløtion: Tax Considerations (June 12,2009).)
27 As a result, as Petitioners recognize, there is broad uncertainty about the amount of
revenue that the auction will generate; estimates ranged from $000 million to $3 billion
annually. (NAM Br. at 9:11; MS Br. atIS:t9-22.)
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tation." Petitioners cite no case in which a court characterized as a tax a program that did

not dictate the payment to be made or how to calculate it.

In concluding that the auction of carbon allowances to the aviation industry under

the European lJnion's Emissions Trading Scheme does not constitute a tax, European au-

thorities have relied heavily upon the stark difference in how tax rates and auction prices

are set. In her advisory opinion to the European Court of Justice, Advocate General Kokott

recommended that the auction of carbon allowances to the aviation industry not be

deemed a tax because:

lT]axes . . . are frxed unilaterally by a public body and laid down according to
certain predetermined criteria, such as the tax rate and basis of assessment. .

. . It would be unusual, to put it mildly, to describe as a charge or tax the pur-
chase price paid for an emission allowance, which is based on supply and de-
mand according to free market forces . . .

(R.IN, Ex. 3, at I-59 L[ir Transportation Assn. of America v. Sect. of State for Energ¡z and

Climate Change, Case C-366/10, European Court of Justice, Opinion of Advocate General

Kokott (Oct. 6, 2011)1.) Following that reasoning, the court ruled that the auction of car-

bon allowances is not a tax, holding that

unlike a duty, tax, fee or charge on fuel consumption, the lprogram] apart
from the fact that it is not intended to generate revenue for the public author-
ities, does not in any way enable the establishment, applying a basis of as-
sessment and a rate defined in advance, of an amount that must be payable
per tonne of fuel consumed.

(RJN, Ex. 4, at I-38 þir Transportation Assn. of America v. Sect. of State for Energy and

Climate Change, Case C-366/10, European Court of Justice, Judgment of the Court (Dec.

2L,20rt)1.)

5. The 2012 Statutes Constrain the Use of Auction Proceeds to
Purposes That Advance the Goals of AB 32.

Finally, the auction and reserve do not resemble taxes because any revenue gener-

ated is deposited in discrete accounts and usable only for projects that advance the regula-

tory purposes of AB 32. By contrast, taxes are typically deposited into a general fund and

available for expenditure for any public purpose. (See, e.g., Rev. & Tax Code $ 4651.2

[providing for deposit of property taxes in general fund]; td. $ 19603 lproviding for balance
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of personal income tax revenue to be transferred to the General Fundl; see supra A"go-

ment II.B.3.)

SB 1018 created the Greenhouse Gas Reduction Fund to hold "aII moneys collected

by the State Air Resources Board from the auction or sale of allowances, pursuant to a

market-based compliance mechanism established pursuant to [AB 32]." (Gov. Code $

L6428.8.) AB 1532 further added that "The state shall not approve allocations for a meas-

ure or progïam using moneys appropriated from the fund except after determining, based

on the available evidence, that the use of those moneys furthers the regulatory purposes of

tAB 321 and is consistent with la\M." ($ 39712(aX2).) The statute states that "[m]oneys shall

be used to facilitate the achievement of reductions of greenhouse gas emissions in this

state" ($ 39712(b)) and tracks AB 32 in elaborating a set of policy objectives for the ex-

penditures, including to "maximize economic, environmental, and public health beneflrts,"

"foster job creation," "compliment efforts to improve air quality," "direct investments to-

ward the most disadvantaged communities," and "lessen the impacts and effects of climate

change" on the state. (Ibíd.)

NAM argues that the Court should ignore the program adopted by the Legislature

in 2012 and instead focus on AB 32, which did not limit the use of auction proceeds. (See

NAM Br. at 21, fn.8.) NAM does not explain why the distinction between the Legislature's

action in AB 32 and its action in enacting the 2012 program is constitutionally significant,

nor does it cite any authority that would allow a court to pretend that relevant statutes

did not exist. In any event, it would have been premature for the Legislature to dictate the

use of auction proceeds in AB 32 because AB 32 did not dictate that ARB adopt a cap-and-

trade program, let alone an auction. (See supra ArgumentI.B.4, fn. 16.)

C. The Auction and Price Containment Reserve Are Unlike Anything
That a Court Has Ever Held to Be a Tax.

ARB's allowance distribution system is completely unlike anything that has ever

been adjudged a "tax." Throughout their three briefs, Petitioners conspicuously fail to cite

any case involving a policy remotely analogous to the auction or reserve, let alone a case
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invalidating such a policy as imposing a tax. Given that applicable interpretative prrncr-

ples require the Court to uphold the policies in cases of doubt (see supra Argument II.A.1),

this failure is fatal to their claim. The Chamber and Morning Star focus exclusively on

Sincløír Paint (see Chamber Br. at24:24-26; MS Br. at 9:20-22), which upheld the chal-

Ienged fee and in any event is inapplicable here. (See søprø Argument II.A.2.) NAM relies

on two cases, but neither suggests that anything remotely resembling ARB's allowance

distribution policies is a tax. (NAM Br. at 2l:10-14.)

Northwest Energetic Seruices, su,pra, involved a provision of the California Revenue

and Taxation code that imposed a levy on companies organized as LLCs. (159 Cal.App.4th

841, 849.) The court held that the levy was a tax for purposes of Dormant Commerce

Clause analysis because it is "a compulsory payment imposed for the purpose of raising

revenues for general governmental purposes," reasoning that (1) the legislative history

demonstrated that it was designed to recoup t}:.e tax revenue lost when a company forms

as an LLC instead of a corporation and thus does not pay corporate income tax, (2) the

levy was deposited in the general fund, and (3) the Franchise Tax Board administered the

levy according to its income tax provisions. (Id.at 857.) As described previously, the auc-

tion and reserve bear none ofthese attributes.

NAM also relies on Morníng Star, suprcl, for the proposition that purely non-

regulatory programs designed to raise revenue, like the corporate charge that funds the

State's Toxic Substances Control Account, are taxes. (NAM Br. at 24:19-22 (citing 201

Cal.App.4th 737,755).) But the Legislature passed the law at issue in Morning Star as a

tax with the specifrc intent to raise revenue to fund hazardous waste management. (Morn-

ing Star,201 Cal.App.4th at 750, fn. 5.) The court upheld the charge as a valid tax against

certain federal constitutional challenges because it sought to raise revenue and contained

no regulatory component. (Id. at 755.) It distinguished that tax from programs that "regu-

late [a] Company's . generation of hazardous material," which, it held, are not taxes.

(rbìd.)
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Petitioners' failure to produce any authority finding a "tax" in any policy that bears

even a loose resemblance to the auction or reserve, emphasizes that their challenges are

fundamentally misguided. And even if Petitioners'legal arguments were stronger, this ab-

sence of precedent would be reason enough to reject their challenges. (See supra, Argument

II.A.1 ldiscussing rules that Proposition 13, and other constitutional limits on legislative

authority, be strictly construed in all but the clearest casesl.)

CONCLUSION

The Court should deny the petitions.

DATED: July 15, 2013 ENVIRONMENTA], DEFENSE FUND
DONAIIUE & GOLDBERG LLP
SHUTE, MIHALY & WEINBERGER LLP

h-'..^*. 1.r
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ENVIRONMENTAL DEFENSE FUND

DATED: JuIy 15, 2013 NATURAL RESOURCES DEFENSE COUNCIL
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NATURAL RESOURCES DEFENSE
COUNCIL
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